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DIREGTORT  OF  THE  JUDICIARY  DEPARTMENT 
OF  THE  STATE  OF  HiLIMOIS. 

OOBBBOTED  TO  ICABOH  1»  1917. 


The  Judiciary  department  of  the  State  of  Illinois  la  composed  of 
(1)  the  Supreme  Ck)urt;  (2)  Appellate  Courts;  (3)  Circuit  Courts; 
(4)  Courts  of  Cook  County;  (5)  City  Courts;  (6)  Municipal  Court 
of  Chicago;  (7)  County  and  Probate  Courts. 

(1)  THE  SUPREME  COUET. 


The  Supreme  Court  consists  of  seven  Justices,  elected  for  a  term 
of  nine  years,  one  from  each  of  the  seven  districts  into  which  the 
SUte  is  divided. 

Formerly  the  State  was  divided  into  three  grand  divisions,  South- 
em,  Central  and  Northern,  in  which  the  terms  were  held,  with  one 
clerk  for  each  of  the  three  grand  divisions  elected  for  a  term  of  six 
years,  the  court  sitting  at  Mount  Vernon,  Springfield  and  Ottawa. 

In  1897  these  divisions  were  consolidated  Into  one,  comprising  the 
entire  State,  and  provision  made  that  all  terms  of  the  court  be  held 
In  the  city  of  Springfield,  on  the  first  Tuesday  in  October,  Decem- 
ber, February,  April  and  June  of  each  year. 


Samukl  p.  Ibwin BloomingtoiL 

JUBTIGI8. 

First  District — Warbew  W.  Duncaw Marion. 

Becond  District — Whjjam  M.  Fabmeb Vandalia. 

Third  District — Frank  K.  Dunn Charleston. 

Fourth  District — George  A.  Cooks Aledo. 

Fifth  District — Charles  C.  Cbaio Galesburg. 

Sixth  District — James  H.  Cabtwbight Oregon. 

Seventh  District — Obbin  N.  Carter Chicago. 

The  Chief  Justice  is  chosen  by  the  court,  annually,  at  the  June 
term.  The  rule  of  the  court  is  to  select  as  successor  to  the  presid- 
ing justice  the  Justice  next  in  order  of  seniority  who  has  not  served 
as  Chief  Justice  within  six  years  last  past  Mr.  Justice  Cartwright 
Is  the  present  Chief  Justice. 


Charles  W.  Vail,  Chicago. 

LIBRARIAN. 

Ralph  H.  Wilkin,  Springfield. 
(ill) 


iv  Appellate  Coubts  of  Illinois. 

(2)  APPELLATE  COURTS. 

These  Courts  are  held  by  the  Judges  of  the  Circuit  Courts  as- 
signed by  the  Supreme  Court  for  a  term  of  three  years.  One  clerk 
is  elected  in  each  district 

BXPOBTEBS. 

Reported  by  the  publishers'  editorial  staff. 


FIRST  DISTRICT. 
Composed  of  the  county  of  Cook. 

Court  sits  at  Chicago  on  the  first  Tuesdays  of  March  and  October. 
Clerk — ^James  S.  Mclnerney,  Michigan  Blvd.  Bldg.,  Chicago. 
Wm.  H.  McSubelt,  Presiding  Justice,  Michigan  Blvd.  Bldg.,  Chi- 
cago. 
Jbsse  Holdom,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 
WiLLiAic  E.  DsvKB,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 

FIRST  BRANCH* 
Albsbt  C.  Babnvs,  Presiding  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 
John  P.  McGoobty,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 
Chables  a.  McDonald,  Justice.  Michigan  Blvd.  Bldg..  Chicago. 

SECOND  BRANCH** 
John  M.  O'Connob,  Presiding  Justice,  Michigan  Blvd.  Bldg.,  Chi- 
cago. 
CiABENCE  N.  Goodwin,  Justice,  Michigan  Blvd.  Bldg..  Chicago. 
Thomas  Tatix>b,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 

SECOND  DISTRICT. 
Composed  of  the  counties  of  Boone,  Bureau,  Carroll,  DeKalb,  Du- 
Page,  Grundy,  Henderson,  Henry.  Iroquois,  Jo  Daviess,  Kane, 
Kankakee,  Kendall.  Knox,  Lake,  La  Salle.  Lee,  Livingston,  Mar- 
shall, McHenry,  Mercer.  Ogle,  Peoria,  Putnam,  Rock  Island, 
Stark,  Stephenson,  Warren,  Whiteside,  Will,  Winnebago  and 
Woodford. 
Court  sits  at  Ottawa,  La  Salle  county,  on  the  first  Tuesdays  in 

April  and  October. 
Clbbk — Christopher  C.  Duffy,  Ottawa. 

Dobbancb  Dibell,  Presiding  Justice,  Joliet. 
DuANE  J.  Cabneb,  Justice,  Sycamora 
John  M.  Ndehaub,  Justice,  Peoria. 


THIRD  DISTRICT. 
Composed  of  the  counties  of  Adams,  Brown,  Calhoun,  Cass,  Cham- 
paign, Christian,  Clark.  Coles,  Cumberland,  DeWitt,  Douglas, 
Edgar,  Ford,  Fulton,  Greene.  Hancock.  Jersey.  Logan,  Macon, 
Macoupin,  Mason,  McDonough,  McLean.  Menard,  Montgomery, 
Morgan,  Moultrie,  Piatt,  Pike,  Sangamon,  Schuyler,  Scott, 
Shelby,  Tazewell  and  Vermilion. 
Court  sits  at  Springfield,  Sangamon  county,  on  the  first  Tuesdays 

in  April  and  October. 
CLXEK--George  L.  Tipton,  Springfield. 

Edgab  ESldbbdge,  Presiding  Justice,  Ottawa. 
Emebt  C.  Gbaves,  Justice.  Geneseo. 
Geobgb  W.  Thompson,  Justice.  Galesburg. 

•  This  court  la  a  branch  of  the  Appellate  Court  of  the  first  district,  and  la 
held  by  three  Judges  of  the  Circuit  Court,  designated  and  assigned  by  the  Su- 
preme Court  under  the  provisions  of  the  act  of  the  General  Assembly,  ap- 
proved June  S.  1897.  Hurd's  Statutes,  1897,  608,  Laws  of  1897.  lU,  J.  *  A. 
1  S981. 

••  Bstabltohed  onder  act  of  Jiws  C,  1911,  J.  A  A.  f  1989. 


Circuit  Courts. 


FOURTH  DISTRICT. 

Composed  of  the  counties  of  Alexander,  Bond,  Clay,  Clinton,  Craw- 
ford, Edwards,  Effingham,  Fayette,  Franklin,  Qallatin,  Hamil- 
ton, Hardin,  Jackson,  Jasper,  Jefferson,  Johnson,  Lawrence, 
Madison,  Marion,  Massac,  Monroe,  Perry,  Pope,  Pulaski,  Ran- 
dolph, Richland,  Saline,  St  Clair,  Union,  Wahash,  Washington, 
Wayne,  White  and  Williamson. 
Court  sits  at  Mount  Vernon,  Jefferson  county,  on  the  fourth  Tues- 
days in  March  and  October. 
Clkmk — Charles  C.  Johnson,  Mount  Vernon. 

Hauit  HiGBn,  Presiding  Justice,  Pittsfleld. 
James  C.  McBbids,  Justice,  Taylorvilleu 
Ulaxk  H.  Bogqs,  Justice^  Urbana. 


(3)  CIRCUIT  COUSTS. 


BzclusiTe  of  Cook  county,  the  State  of  Illinois  is  dlrided  Into 
seventeen  Judicial  circuits,  as  follows:* 

IIB8T  CIBCUIT. 

The  counties  of  Alexander,  Pulaski,  Massac,  Pof^  Johnson,  Union, 
Jackson,  Williamson  and  Saline. 
Judges:    A.  W.  Lewis,  Harrisburg. 

DbWitt  T.  HABTWELii,  Marlou. 

WnjjAM  N.  Buii.BB»  Cairo. 

SECOND   OIBOUIT. 

The  counties   of  Hardin,  Gallatin,  White,   Hamilton,  Franklin, 
Wabash,  Edwards,  Wayne,  Jefferson,  Richland,  Lawrence  and  Craw- 
ford. 
Judges:    J.  C.  Eaglbton,  Robinson. 
JuutJB  C.  KcBN,  Carmi. 
Chables  H.  Mtt.tjkb,  Benton. 

THIBD  CIBOUIT. 

The  counties  of  Randolph,   Monroe,   St.   Clslr,   Madison,  Bond, 
Washington  and  Perry. 
Judges:    Louis  Bebnbeuteb,  Nashville. 

Geobob  a.  Cbow,  ESast  St.  Louis. 
J.  F.  Gi£LHAM,  Edwardsville. 

FOUBTH   CIBCUIT. 

The  counties  of  Clinton,  Marion,  Clay,  Fayette,  Effingham,  Jasper, 
Montgomery,  Shelby  and  Christian. 
Judges:    Wu.  B.  Weight,  Effingham. 

James  C.  MoBbii«,  Taylorvilleu 

Thoicas  M.  Jett,  Hillsbora 

mTH  GIBOUIT. 

The  counties  of  Vermilion,  Edgar,  Clark,  Cumberland  and  Coles. 
Judges:    John  H.  Mabshall,  Charlest(m. 

Walteb  Bbsweb,  Toledo. 

Augustus  A.  Pabii^w,  DanTiUe. 

•Lawa    ltt7.  Itt,  J.  *  A.  f  tOTO. 


Vi  ClKCUIT  COUBTS. 


SIXTH  ciBcurr. 

The  counties  of  Champaign,  Douglas,  Moultrldf  Macon,  DeWltt  and 
Piatt 
Judges:    Gsa  A.  Sentkl,  Sullivan. 

Wm.  K.  WHirriELD,  Decatur. 

FaufKUN  H.  BoGOB,  Urbana. 

8BVBNTH  CIBC0IT. 

The  counties  of  Sangamon,  Macoupin,  Morgan,  Scott,  Greene  and 
Jersey. 
Judges:    E^rank  W.  Bxtbton,  CarlinviUe. 

NoBMAN  L.  Jones,  Carrollton. 

Blbebt  F.  Smtth,  Springfield. 

EIGHTH  CIBCfUIT. 

The  counties  of  Adams,   Schuyler,   Mason,  Cass,  Brown,  Pike, 
Calhoun  and  Menard. 
Judges:    Habbt  Higbkb,  Plttsfleld. 

Albebt  Akeeb,  Quincy. 

Gut  R.  Williams,  Havana. 

HIHTH  CUMJUIT. 

The  counties  of  Knox,  Warren,  Henderson,  Hancoek,  M<d>onougfa 
and  Fulton. 
Judges:    Gbdrgx  W.  Thompson,  Galeshurg. 

Habby  M.  WAOGONBa,  Macomb. 

RoBEBT  J.  Gbivb,  Monmouth. 

TENTH   CTBOUIT. 

The  counties  of  Peoria,  Marshall,  Putnam,  Stark  and  TacewelL 
Judges:    John  M.  Nibhaus,  Peoria. 

Thxodobx  N.  Gbben,  Pekln. 

Cltub  B.  Stone,  Peoria. 

EUBVXNTH  OIBOUIT. 

The  counties  of  McLean,  Livingston,  Logan,  Ford  and  Woodford. 
Judges:    Sain  Wxltt,  Bloomington. 

Geoboe  W.  Patton,  Pontiac. 

Thomas  M.  Habbis,  Lincoln. 

TWELFTH    CIBCUIT. 

The  counties  of  Will,  Kankakee  and  Iroquois. 
Judges:    Dobbancb  Dibi&ll,  JoUet. 

Fbank  L.  Hoopeb,  Watseka. 

Abthub  W.  Deselm,  Kankakee. 

THIBTEENTH  CIBCtTIT. 

The  counties  of  Bureau,  La  Salle  and  Grundy. 
Judges:    Samuel  C.  Stouoh,  Morris. 

Joe  a.  Davis,  Princeton. 

Bdqab  Eldbedqe,  Ottawa. 


Courts  of  Cook  County. 
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FOUBTEENTH  CIBCUIT. 

The  counties  of  Rock  Island,  Mercer,  Whiteside  and  Henry. 

Judges:    Fbank  D.  Rambat,  Morrison. 
Emebt  C.  Gkavbs,  Geneseo. 
WiLUAM  T.  Church,  Aledo. 

nrrEEiriH  cibcuit. 

The  counties  of  Jo  Daviess,  Stephenson,  Carroll,  Ogle  and  Lee. 

Judges:    James  S.  Baumb,  Galena. 

RiCHABO  8.  Fabbaio),  Dixon. 
OscAB  E.  Hbabd,  Freeport 

SIXTEENTH  CIBCUIT. 

The  counties  of  Kane,  Du  Page,  De  Kalb  and  Kendall. 

Judges:    Cunton  F.  Ibwin,  Elgin. 

DuANE  J.  Cabnes,  Sycamore. 
Mazzini  Slusseb,  Wheaton. 

sevehteenth  cibcuit. 

The  counties  of  Winnebago,  Boone,  McHenry  and  Lake, 

Judges:    Asthub  H.  Fbost,  Rockford. 

Chables  H.  Donnelly,  Woodstock. 
Claibe  C.  Edwabds,  Waukegan. 


(4)  COURTS  OF  COOK  COUNTY. 

The  State  Constitution  recognizes  Cook  county  as  one  Judicial 
circuit  and  establishes  the  Circuit,  Criminal  and  Superior  Courts 
of  said  county.  The  Criminal  Court  has  the  Jurisdiction  of  a  Cir- 
cuit Court  in  criminal  and  quasl-crlmlnal  cases  only,  and  the  judges 
of  the  Circuit  and  Superior  Courts  are  Judges,  ex  officio,  of  the 
Criminal  Court 

CRIMINAL  COURT. 
-Frank  J.  Walsh,  Criminal  Court  Building,  Chicago. 

CIRCUIT  COURT. 
-August  W.  Miller,  County  Building,  Chicago. 


judges. 


Righabd  S.  Tdthill, 
Jesse  A.  Baldwin, 
RoBEBT  E.  Cbowb, 
Kickhau  Scanlan, 
Thomas  G.  Windcs, 
Mebbitt  W.  Pinoknct, 
Jesse  Hqldom, 
Victob  p.  Abnold, 
David  M.  Bbothebs, 
Chas.  M.  Thomson, 


David  F.  Matohuit, 
John  Gibbons,* 
LocKwooD  Honobb, 
Geobge  Kebsten, 
John  P.  McGoobtt, 
Fbedebick  a.  Smith, 
Chables  M.  Walkeb, 
Geo.  F.  BARRETr, 
Thomas  Taylob,  Jb., 
OscAB  M.  Tobbison. 


♦  Died  February  11,  1917. 


viii  City  Coubts. 


SUPERIOR  COURT. 
Clebk — ^JoHN  Kjellandeb,   County   Building,   Cblcaga 

JUIMCB. 

William  H.  McSubelt,  Mabcus  A.  Kavanaqh, 

John  M.  O'Connob,  Joseph  H.  Fitch, 

Theodore  Bbbntano,  John  J.  Sullivan, 

Joseph  Sabath,  Albert  C.  Babnbb, 

Joseph  B.  David,  Hugo  Pam, 

William  Fenimobe  Coopkb,  M.  L.  McKinlet, 

William  E.  Deveb,  Clabence  N.  Goodwin, 

Mabtin   M.  Gbidlet,  Chables  M.  Foell, 

Chables  a.  McDonald,  Denis  B.  Sullivan. 


(5)     CITY  COURTS. 


City  Courts  existing  prior  to  the  Constitution  of  1870  were  con- 
tinued until  abolished  by  the  qualified  voters  of  the  city.  These 
courts  may  now  be  established  under  Sec.  21  of  Chap.  37,  R.  S.,  J.  ft 
A.  K  3309,  and  when  so  established  have  jurisdiction  as  defined  by 
Sec.  1  of  an  act  entitled  "An  Act  In  relation  to  courts  of  record  in 
cities,"  approved  May  10,  1901,  J.  ft  A.  If  3289. 

THE  CITY  COURT  OP  ALTON. 
L.  D.  Yaoeb,  Judge.  Allan  G.  Macdonalo,  Clerk. 

THE  CITY  COURT  OF  AURORA. 
Edwabd  M.  Manoan,  Judge.  J.  W.  Gbeenawat,  Clerk. 

THE  CITY  COURT  OF  BEARDSTOWN. 
J.  J.  Cooke,  Judge.  John  Libtmann,  Clerk. 

THE  CITY  COURT  OP  BENTON. 
R.  B.  HiOKMAN,  Judge.  Loban  Moboan,  Clerk. 

THE  CITY  COURT  OP  CANTON. 
Habbt  C.  Moban,  Judge.  A.  C.   Sheplet,  Clerk. 

THE   CITY  COURT   OF  CARBONDALE. 
Hebbebt  a.  Hats,  Judge.  Dallas  Meisenheimeb,  Clerk. 

THE  CITY  COURT  OP  CENTRALIA. 
Albebt  D.  Rodenbebo,  Judge.  Gut  C.  Livesat,  Clerk. 

THE   CITY  COURT   OP  CHARLESTON.. 
Chables  A.  Quackenbush,  Judge.  Coba  Daniels,  Clerk. 

THE  CITY   COURT   OF  CHICAGO   HEIGHTS. 
Chables  H.  Bowles,  Judge.  Edwabd  H.  Kibgis,  Clerk. 

THE  CITY  COURT  OP  DE  KALB, 
Habbt  W.  McEwen,  Judge.  John  C.  Killian,  Clerk. 

THE  CITY  COURT  OF  DU  QUOIN. 
Benjamin  W.  Pope,  Judge.  Habbt  Babbett.  Clerk. 

THE  CITY  COURT  OP  EAST  ST.  LOUIS. 
H.  L.  Browning, 
W.  M.  Vandeventeb,        Judges.  Wuxiam  J.  Veach,  Clerk. 

THE  CITY  COURT   OF  ELGIN. 
Fbank  E.  Shopen,  Judge.  Charles  S.  Mote,  Clerk. 

THE  CITY  COURT  OF  GRANITE  CITY. 

M.  R.  Sullivan,  Judge.  A.  N.  Homan,  Clerk. 


Municipal  Coubt  of  Chicago.  ix 


THE  CITY  COURT  OF  HARRISBURG. 
W.  W.  DAMBOif,  Judge.  Homes  Wads,  Clerk. 

THE  CITY  COURT  OP  HERRIN. 
RoBEBT  T.  Cook,  Judge.  An na  Rkkd,  Clerk. 

THE  CITY  COURT  OF  JOHNSTON  CITY. 
J.  H.  Clayton,  Judge.  J.  E.  Suixinb,  Clerk. 

THE  CITY  COURT  OF  KEWANEB. 
H.  Stebling  Pomebot,  Judge.  Chabias  L.  Rowist,  Clerk. 

THE  CITY  COURT  OF  LITCHFIELD. 
Dah  W.  Maddoz,  Judga  Mbs.  LAUBrrrA  Salzhaitn,  Clerk. 

THE  CITY  COURT  OF  MACOMB. 
JoBiB  WB8TFAU.,  Judge.  Wm.  B.  Mabun,  Clerk. 

THE  CITY  COURT  OF  MARION. 
W.  O.  Pottbb,  Judge.  Geo.  T.  Cabikb,  Clerk. 

THE  CITY  COURT  OF  MATTOON. 
JoHH  McNtttt,  Judge.  Thomas  M.  Lttu^  Clerk. 

THE  CITY  COURT  OP  MOLINE. 
G.  O.  DiETZ,  Judge.  Geobgb  A  Sohbaseb,  Clerk. 

THE  CITY  COURT  OF  PANA 
J.  H.  FbBNOfT,  Judge.  G.  W.  Mabslahd,  Clerk. 

THE  CITY  COURT  OP  SPRING  VALLEY. 
WnxjAM  H.  Hawthobite,  Judge.  Peteb  Rolands,  Clerk. 

THE  CITY  COURT  OF  STERLING. 
Cabl  E.  Sheldon,  Judge.  Eabl  L.  Hess,  Clerk. 

THE   CITY  COURT   OF  WEST   FRANKFORT.  , 

H.  R.  Dial,  Judge.  Pbabl  Bbattib,  Clerk. 

THE  CITY  COURT  OF  ZION  CITY. 
V.  V.  Barnes,  Judge.  O.  L.  Spbechsb,  Clerk. 

(6)    MUNICIPAL  COUBT  OF  CHICAGO. 


Bstablished  by  Act  of  May  18,  1905   (L.  1905,  p.  158).  J.  A  A. 
1  3313  et  9eq.  *^         /.  -.  •  a. 

Fbank  p.  Danisch,  Qerk. 
chief  justice, 
Habbt  Olson. 

ab80ciatb  jx7dob8. 

Habbt  M.  Fibheb  Hugh  J.  Keabns  Bebnabo  P.  Bababa 

Bdwabd  T.  Wade  Joseph  S.  LaBut  Samuel  H.  Tbudb 

JoHiT  K.  Pbindivillb  John  R.  Newcomeb  Leo  Doyle 

Joseph  P.  Ravtebtt  John  R.  Caveblt  Edmund  K.  Jakecki 

John  Coubtnet  John  A.  Swan  son  Chables  N  Goodnow 

John  Richabdson  Hugh  R.  Stewabt  Dennis  W.' Sullivan 

John  A.  Mahonet  Habbt  P.  Dolan  Shebidan  B    Fbt 

William  N.  Gsmmux  John  F.  Haas  John  Stelk 

Frank  H.  Obaham  Howabd  Hates  Joseph  Z   Uhub 

Wells  M.  Cook  Arnold  Heap  Hosea  w!  Wells 


County  and  Pbobate  Cotjets. 


(7)  COUNTY  AND  PBOBATE  COURTS. 


In  the  counties  of  Cook,  Kane,  LaSalle,  Madisont  Peoria,  Rock 
Island,  Sangamon,  St.  Clair,  Vermilion  and  Will,  each  having  a 
population  of  over  70,000,  probate  courts  are  established,  distinct 
from  the  county  courts.  In  the  other  counties  the  county  courts 
have  jurisdiction  in  all  matters  of  probate.  (Laws  1881,  72),  J.  ft 
A.  1  3259. 

JUDGES  COUNTIES  COUNTY  BEATS 

Ltman  McCabl Adams Quincy. 

Miles  Fkederick  Oilbebt Alexander Cairo. 

Wm.  H.  Dawdy Bond Greenville. 

Wm.  C.  De  Wolf Boone Belvidere. 

WnxABD  T.  Bakeb. Brown Mt  Sterling. 

James  R.  Pbichabo Bureau Princeton. 

John  Day,  Jb Calhoun Hardin. 

Abthub  J.  Gbay Carroll Mt.  Carroll. 

Chables  M,  Mabtin Cass .Virginia. 

Roy  C.  Fbeeman Champaign Urbana. 

Chables  A.  Pbateb Christian .Taylorville. 

A.  L.  Ruffneb Clark Marshall 

JoHi^  L.  BoYLES Clay Loulsvilla 

Jambs  Allen .•  .Clinton X^arlyle. 

John  P.  Habbah Coles .Charleston. 

Thomas  F.  Scully Cook Chicago. 

Henby  Hobneb,  Pro.  J Cook Chicago. 

DuANE  Gaines Crawford Robinson. 

Stephen   B.   Rabiden Cumberland Toledo. 

William  L.  Pond DeKalb J3ycamore. 

Fbedebiok  C.  Hill    DeWitt Clinton. 

D.  H.  Wamsley Douglas Tuscola. 

8.  L.  Rathje DuPage Wheaton. 

Daniel  V.  Dayton Edgar Paris. 

Peteb  C.  Walters Edwards Albion. 

Babney  Ovebbeck Effingham Effingham. 

Jerome  G.  Wills Payette Vandalia. 

Malcolm  L».  McQuiston Ford Paxton. 

Nealy  I.  Glenn Franklin Benton. 

HoBABT  S.  Boyd Fulton Lewistown. 

George  L.  Houston Gallatin Shawneetown. 

Thomas  Henshaw Greene Carrollton. 

George  Bedford Grundy .Morrlis. 

J.  S.  Sneed Hamilton McLeansboro. 

E.  W.  Dunham Hancock Xi^rthage. 

Abthub  A.  Miles Hardin Elizabethtown. 

RuFus  F.  Robinson Henderson .Oquawka. 

Leonabd  E.  Telleen Henry .Cambridge. 

John  H.  Gillan Iroquois Watseka. 

WnxABD  F.  Ellis Jackson Murphysboro. 

Habby  C.  Davidson Jasper Newton. 

Andbew  D.  Webb Jefferson Mt  Vernon. 

Habby  W.  Pogue* Jersey Jerseyville. 

F.  J.  Campbell Jo  Daviess .Galena. 

J.  F.  HiGHT Johnson Vienna. 

S.   N.   HoovEB Kane Geneva. 

John  H.  Williams,  Pro.  J . . .  Kane Geneva. 

Jay  H.  Mebbill Kankakee Kankakee. 

Clabence  S.  Williams Kendall Yorkville. 

R.  C.  Rice Knox .Galesburg. 

Perry  L.  Persons Lake Waukegan. 

Henby  Mayo. La  Salle , « ,  Ottawa. 


»  Died  November  21,  1916. 
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JUDGES  COUNTIES  COUNTY  BEATS 

Albebt  T.  Labdin,  Pro.  J. . .  Xa  Salle .Ottawa. 

O.  W.  LoNGENECKEB Lawrence Xawrenceyille. 

John  B.  Cbabtree Lee Dixon. 

B.  R.  Thompson Livingston Pontiac 

Chables  J.  Gehlbach '.  .Logan Lincoln. 

Chables  I.  iKBs McDonough J^acomb. 

David  T.  Smhjet McHenry Woodstock. 

Jambs  C.  Rilet McLean Bloomington. 

John  H.  McCk)T Macon Decatur. 

Andbew  J.  Duogan Macoupin Carlinville. 

H.  B.  Eaton Madison EdwardsTllle. 

Geo.  W.  Cbossmann,  Pro.  J.  ..Madison Bdwardsville. 

WnxiAM  G.  Wilson Marlon Salem. 

Daniel  H.  Gbegg Marshall Lacon. 

James  A.  McComas Mason JIavana. 

Lannes  p.  Oakes Massac Metropolis. 

Jesse  M.  Ott Menard Petersburg. 

Pbiknd  L.  Chubch Mercer Aledo. 

Henby  ScbTneidkb Monroe Waterloo. 

T.  J.  MoDavid JMontgomery Hillsboro. 

Wm.  E.  Thomson Morgan Jacksonvillo. 

John  T.  Grideb .Moultrie Sullivan. 

Frank  E.  Reed Ogle .Oregon. 

Chester  F.  Babnbtt Peoria Peoria. 

Walter  A.  Clinch,  Pro.  J Peoria Peoria. 

Louis  R.  Kelly Perry Plncknesrvllle. 

Wm.  a.  Doss Piatt Monticello. 

Paul  F.  Gbote Pike Pittsfield. 

B.  F.  Anderson Pope Golconda. 

Fred  Hood Pulaski Mound  City. 

Ibvino  E.  Bboaddus Putnam Hennepin. 

Wm.  M.  Schuwebk Randolph .Chester. 

Robt.  B.  Witcher Richland Olney. 

Nels  a.  Larson Rock  Island Rock  Island. 

Ben  J.  S.  Bell,  Pro.  J Rock  Island Rock  Island. 

Joseph  B.  Messick St.  Clair Pelleville. 

FBank  Perbin,  Pro.  J St.  Clair Belleville. 

Chas.  D.  Stilwzcx Saline Harrisburg. 

John  B.  Weaver Sangamon Springfield. 

C.  H.  Jenkins,  Pro.  J Sangamon Springfield. 

John  C.  Work Schuyler Rushville. 

F.  C.  Funk Scott Winchester. 

A.  J.  Steidley Shelby ShelbyviUe. 

Frank  Thomas Stark Toulon. 

RoscoE  J.  Carnahan Stephenson Freeport 

James  M.  Rahn Tazewell Pekin. 

Monroe  C.  Crawford Union Jonesboro. 

Lawrence  T.  Allen Vermilion Danville. 

W.  J.  Bookwaltbb,  Pro.  J... Vermilion Danville. 

W.  S.  WiixHiTE Wabash Mt.  CarmeL 

L.  E.  Mubphy Warren Monmouth. 

W.  P.  Gbebn Washington .Nashville. 

J.  V.  Heidinoex Wayne Fairfield. 

J.  M.  Endicott White Carmi. 

Wm.  a.  Bt,odoett Whiteside Morrison. 

George  J.  Cowing Will Joliet. 

John  B.Fithian,  Pro.  J Will Joliet. 

W.  F.   Slater Williamson Marion. 

Louis  M.  Recehow Winnebago Rockford. 

Abthub  C.  Fobt Woodford JIureka. 


APPELLATE  COURT  CASES  PASSED  ON  BY 

THE  SUPREME  COURT. 

Ab  reviewed  by  the  Supreme  Court,  showing  the  result  of  such 
review,  whether  affirmed,  modified,  dismissed  or  reversed,  with  ref- 
erences to  the  reports  where  such  cases  may  be  found.  Table  also 
shows  cases  in  which  certiorari  has  been  applied  for  and  denied, 
thus  rendering  the  decision  of  the  Appellate  Ck>urt  flnaL  (See 
Sec.  121  Practice  Act,  J.  ft  A.  T  8668.) 

A. 

Adkins,  Young  &  Allen  Co.  v.  Ehine- 
lander  Paper  Co 199  HI.  App.  347 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Aetna  Ins.  Co.  ads.  Jones 201  111.  App.  142 

Certiorari  denied  by  Supreme  Ck)urt  (making  opinion  final). 

Alexander     Lumber     Company     v. 
Champaign  Baseball  Club 201  111.  App.  246 

Petition  for  certiorari  dismissed. 

Allmon  et  al.  v.  Salem  Building  & 
Loan  Ass'n  194  111.  App.  224 

Judgment  of  Appellate  Court  reversed  and  decree  of  Circuit 

Court,  affirmed,  275  111.  336. 

Alter  ads.  Meinshausen  et  al 198  111.  App.    56 

CSertlorarl  denied  by  Supreme  Court  (making  opinion  final). 

Alwart  Brothers  Coal  Co.  ads.  Royal 
ColUery  Co 198  111.  App.    67 

Reversed  and  remanded,  276  111.  193. 

American  McKenna  Co.  ads.  Chicago 

Great  Western  E.  R.  Co 200  111.  App.  166 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Armour  &  Co.  v.  Industrial  Board  of 
lUinois    197  ni.  App.  363 

Affirmed,  275  111.  328. 

Armour  &  Co.  ads.  Kumorowski 198  111.  App.  306 

Certiorari  denied  by  Supreme  Ck)urt  (making  opinion  final). 

Ashland  Catering  Co.  ads.  Coleman .  199  111.  App.  398 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Atwood  ads.  Brown 200  HI.  App.  210 

Certiorari  denied  by  Supreme  CovltI  (making  opinion  final). 

(xii) 
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Aurora,  Elgin  &  Chicago  R.  Co.  ads. 

Shearer 200  111.  App.  225 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Aurora,  Elgin  &  Chicago  R.  Co.  ads. 
Winters    198  111.  App.    52 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Automatic  Rec.  Safe  Co.  ads.  White 

Brass  Cast.  Co 198  111.  App.  425 

certiorari  denied  by  Supreme  Court  (making  opinion  final). 

B. 

Babcock  v.  Farwell  et  al 199  HI.  App.  512 

Petition  for  certiorari  dismissed. 

B.  &  0.  Chicago  Term.  R.  Co.  v.  Illi- 
nois Brick  Co 198  111.  App.  327 

Certiorari  denied  by  Supreme  Ck)urt  (making  opinion  final). 

Barnes  v.  National  Live  Stock  Ins. 

Co 201  HI.  App.  123 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Barnes  v.  People  197  111.  App.  511 

Affirmed,  275  111.  381. 

Barnes'  Estate,  In  re 197  HI.  App.  511 

Affirmed,  275  111.  381. 

Bamett  v.  Caldwell  Furniture  Co. . .  199  111.  App.  510 

Affirmed,  277  111.  286. 

Bartels  v.  Rudloff  et  al 197  111.  App.      8 

Certiorari  denied  by  Supreme  Ck>urt  (making  opinion  final). 

Barton  ads.  Macoy 199  111.  App.  341 

Petition  for  certiorari  dismissed. 

Beifield  et  al.  ads.  Merle 194  HI.  App.  364 

Reversed  and  remanded,  275  111.  594. 

Bermingham  ads.  Lee  199  111.  App.  497 

(Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Best  Brewing  Co.  ads.  Hansen 199  111.  App.  565 

(^rtlorarl  denied  by  Supreme  Court  (making  opinion  final). 

Billings  et  al.  ads.  Wallach  et  al. .  195  111.  App.  605, 619 

Affirmed,  277  111.  218. 

Board  et  al.  ads.  Plew 197  111.  App.  408 

Affirmed.  274  111.  232. 

Board  of  Education  ads.  People 198  111.  App.  195 

Appeal  dismissed,  275  lU.  195. 
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Board  of  Education  of  Springfield 
S.  D.  No.  186  et  al.  ads.  Hysler. . .  .201  111.  App.  116 

AffirmecU  272  IlL  468. 

Boger  ads.  Lonnsbenry 200  111.  App.  466 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Bolger  V.  City  of  Chicago 198  IlL  App.  123 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Borland  ads.  Kaber 201  111.  App.  516 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Bourland  v.  Louisville  &  Nashville  E. 
Co 199  HI.  App.  126 

Petition  for  certiorari  dismissed. 

Bowes  et  al.  v.  Pike 200  HI.  App.    51 

Certiorari  denied  by  Supreme  CJourt  (making  opinion  final). 

Brand  et  al.  v.  Bueter  et  al 200  111.  App.    42 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Brown  v.  Atwood 200  Til.  App.  210 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Brown-Danskin  Co.  ads.  Cooper  et 
al .201  HI.  App.  280 

Reversed,  277  111.  378. 

Brydon  ads.  Def rees 198  111.  App.  265, 279 

Judgment  of  Appellate  Court  reversed  and  decree  of  Circuit 

Court,  afiirmed,  276  111.  630. 

Buchan  v.  Bnchan 201  LI.  App.  349 

Certiorari  denied  by  Supreme  Ck>urt  (making  opinion  final). 

Buconich  et  al.  ads.  People 199  IlL  App.  410 

Affirmed,  277  lU.  290. 

Bunsen  Coal  Co.  ads.  Klage 201  HL  App.    58 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

c. 

Cahn  et  al.  v.  Chicago  National  Bank 
et  al 195  111.  App.  619 

Affirmed,  277  111.  218. 

Caldwell  Furniture  Co.  ads.  Barnett .  199  111.  App.  510 

Affirmed,  277  111.  286. 

Calumet  &  South  Chicago  Ry.  ads. 
Davenport 197  111.  App.  372 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Carey  ads.  Staackman,  Horschitz  & 
Co 197  m.  App.  601 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 


Tablb  or  Cases  Ebviewed,  xv 

Carpenter  v.  City  of  Chicago  et  al. . .  199  111.  App.  558 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Carr  ads.  People 198  111.  App.  338 

Reversed,  276  111.  329. 

Cassidy  et  al.  ads.  Scoville  Mfg.  Co. .  195  111.  App.  448 

Affirmed.  275  lU.  462. 

Central  Trust  Co.  v.  Crawford  et  al. .  201  111.  App.  555 

Petition  for  certiorari  dismissed.    • 

Champaign  Baseball  Club  ads.  Alex- 
ander Lumber  Company  201  HI.  App.  246 

Petition  for  certiorari  dismissed. 

Chicago  &  Alton  R.  Co.  ads.  Johnson .  193  111.  App.  632 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Chicago  &  Northwestern  By.  Co.  ads. 
Tindall 200  111.  App.  556 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Chicago  City  By.  Co.  ads.  Losseche- 
wich 197  111.  App.  557 

Reversed  and  remanded,  275  111.  183. 

Chicago  City  By.  Co.  ads.  Louthan.  .198  111.  App.  329 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Chicago  City  By.  Co.  ads.  WUson.  .199  111.  App.  487 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Chicago  Consolidated  Traction   Co. 

ads.  Handtoffski   192  111.  App.  136 

Reversed  and  remanded,  274  IlL  282. 

Chicago  Great  Western  B.  B.  Co.  v. 
American  McKenna  Co 200  111.  App.  166 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Chicago,  Milwaukee  &  St.  P.  By.  Co. 
ads.  Great  Western  Co 192  HI.  App.  208 

Reversed  and  remanded  with  directions,  275  IlL  66. 

Chicago  National  Bank  et  al.  ads. 

Cahn  et  al 195  111.  App.  619 

Affirmed,  277  111.  218. 

Chicago  Bailways  Co.  ads.  McCon- 
nell 199  111.  App.  490 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Chicago   Bailways   Co.    et   al.    ads. 
Parker    200  HI.  App.      9 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 
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Chicago,  Rock  Island  &  Pacific  Ry. 
Co.  ads.  Paden 200  111.  App.  100 

Affirmed,  276  111.  62. 

Chicago,  Rock  Island  &  Pacific  Ry. 
Co.  ads,  Pridmore 192  111.  App.  446 

Affirmed,  276  111.  386. 

Chicago,  Rock  Island  &  Pacific  Ry. 
Co.  ads.  Wagner  200  HI.  App.  305 

Affirmed,  277  111.  114. 

Chicago  Savings  Bank  &  Trust  Co.  v. 
Cohn   197  111.  App.  326 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Cliicago  Short  Line  Ry.  Co.  ads.  Cur- 
ran    198  ni.  App.  154 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Christmann  v.  Illinois  Central  R.  Co.l99  HL  App.  139 

Certiorari  denied  by  Supreme  C^urt  (making  opinion  final). 

City  of  Chicago  ads.  Bolger 198  111.  App.  123 

Certiorari  denied  by  Supreme  C^urt  (making  opinion  final). 

City  of  Chicago  et  al.  ads.  Carpenter .  199  111.  App.  558 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

City  of  Chicago  ads.  Cohen,  Adm'r.  .197  111.  App.  377 

certiorari  denied  by  Supreme  C^urt  (making  opinion  final). 

City  of  Chicago  ads.  Conway  Co 195  111.  App.  313 

Reversed  and  remanded,  274  111.  369. 

City  of  Chicago  ads.  Flynn 197  111.  App.  580 

(Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

City  of  Chicago  ads.  Larson 199  111.  App.  321 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

City  of  Chicago  ads.  People  ex  rel. 
Webster   200  111.  App.    35 

Affirmed,  277  111.  394. 

City  of  Chicago  ads.  Rudnick 199  111.  App.  375 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

City  of  Chicago  ads.  Walsh 201  111.  App.  584 

certiorari  denied  by  Supreme  Court  (making  opinion  final). 

City  of  Joliet  ads.  Hindle 200  111.  App.  159 

certiorari  denied  by  Supreme  Ck)urt  (making  opinion  final). 

City  of  Kankakee  ads.  Pickens 200  111.  App.  547 

certiorari  denied  by  Supreme  Ck>urt  (making  opinion  final). 

City  of  Peoria  v.  Postal  Telegraph- 
Cable  Co 200  HI.  App.  218 

Affirmed,  274  111.  568. 
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(^lark  et  al.  v.  Selfridge  et  aJ..  .195  111.  App.  357,36-1 

Reversed*  and  remanded,  274  111.  275. 

( ^ohen  V.  City  of  Chicago 197  111.  App.  377 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Colin  ads.  Chicago  Savings  Bank  & 
Trust  Co. 197  lU.  App.  326 

Certiorari  denied, by  Supreme  Court  (making  opinion  final). 

Cohn  et  al.  v.  Malo  et  al 198  111.  App.  538 

Appeal  dismissed,  276  111.  78. 

Cohn  ads.  Northern  Trust  Co 197  111.  App.  326 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

( 'olby  &  Sons,  John  A.  ads.  Hesse . .  197  111.  App.  642 

Reversed,  273  111.  523. 

Coleman  v.  Ashland  Catering  Co. . .  199  HI.  App.  398 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Consolidated    Adjustment    Co.    ads. 
Galveston  Shoe  &  Hat  Co 198  HI.  App.  191 

Petition  for  certiorari  dismissed. 

Consolidated    Adjustment    Co.    ads. 

Texas  Company 198  HI.  App.  192 

Petition  for  certiorari  dismissed. 

Conway  Co.  v.  City  of  Chicago 195  111.  App.  313 

Reversed  and  remanded,  274  111.  369. 

Cooper  et  al.  v.  Brown-Danskin  Co. .  201  111.  App.  280 

Reversed,  277  111.  378. 

Cooper  ads.  Schmidt 195  111.  App.  531 

Affirmed,  274  111.  243. 

Costello  et  al.  v.  Delano  et  al 201  HL  App.    16 

Reversed  and  remanded,  274  111.  426. 

County  of  Cook  et  al.  ads.  Young . .  201  111.  App.  525 

Certiorari  denied  by  Supreme  CoxlH  (making  opinion  final). 

Crawford  et  al.  ads.  Central  Trust 
Co 201  HI.  App.  555 

Petition  for  certiorari  dismissed. 

Crosier  v.  Crosier  201  111.  App.  406 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Cudahy  Packing  Co.  ads.  Osberg 198  111.  App.  551 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Curran  v.  Chicago  Short  Line  Ey. 

Co 198  111.  App.  154 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 
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Davenport  v.  Calumet  &  South  Chi- 
cago Ry 197  111.  App.  372 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Davis  ads.  Tisdale  et  al 198  111.  App.  11« 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Def rees  v.  Brydon 198  111.  App.  265, 279 

Judgment  of  Appellate  Court  reversed  and  decree  of  Circuit 

Court,  affirmed^  275  111.  530. 

Delano  et  al.  ads.  Costello  et  al 201  111.  App.    16 

Reversed  and  remanded,  274  IlL  426. 

Devine  v.  Pfaelzer 195  111.  App.  221 

Affirmed,  277  111.  255. 

Dickason  ads.  United  States  &  Guar- 
anty Co 198  HI.  App.  207 

Affirmed,  277  lU.  77. 

Dickason  ads.  Wicks  Stone  Co 199  111.  App.  640 

Affirmed,  276  111.  590. 

Dickason 's  Estate,  In  re 199  111.  App.  640 

Affirmed,  276  111.  590. 

Dole  ads.  Eastman 199  111.  App.  601 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Dowland  et  al.  v.  Staley  et  al 201  111.  App.      6 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Dumont,  Roberts  &  Co.  v.  McDougal .  200  111.  App.  583 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

E. 
Eastman  v.  Dole 199  111.  App.  601 

Certiorari  denied  by  Supreme  Court*  (making  opinion  final). 

Eastman  ads.  Leman , 199  IlL  App.  601 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Eastman's  Appeal,  In  re 199  111.  App.  601 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Elgin,  Joliet  &  Eastern  Ry.  Co.  ads. 
Fleming  et  al 200  111.  App.  402 

Affirmed,  275  111.  486. 

Elliott  et  al.  ads.  People 200  111.  App.  607 

Reversed  and  remanded  with  directions,  272  IlL  692. 

F. 
Farwell  et  al.  ads.  Babcock 199  111.  App.  512 

Petition  for  certiorari  dlBmissed. 
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Fleming  et  al.  v.  Elgin,  Joliet  &  East- 
ern By.  Co 200  111.  App.  402 

Affirmed,  275  lU.  48«. 

Fleming  ads.  Warnock 200  111,  App.    22 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Flynn  v.  City  of  Chicago 197  111.  App.  580 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Follett  V.  Illinois  Central  R.  Co 200  111.  App.  289 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Frankel  et  al.  v.  Salzenstein 198  111.  App.  363 

Ceitlonuri  denied  by  Supreme  Court  (making  opinion  final). 

G. 

Galveston  Shoe  &  Hat  Co.  v.  Consoli- 
dated Adjustment  Co 198  111.  App.  191 

Petition  for  certiorari  dismissed. 

Gartside  et  al.  ads.  Ward 197  111.  App.  314 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Gemmill  v.  Peoples  Gas  Light  &  Coke 
Co.  et  al 197  111.  App.  331 

Affirmed,  274  111.  87. 

Gemmill  v.  Smith 197  111.  App.  331 

Affirmed,  274'  111.  87. 

Gibb  V.  Irving  Park  District 197  111,  App.  480 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Gibson  v.  Pitney  200  111.  App.  244 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Grand  Trunk  Western  Ry.  Co.  ads. 
Pennington    199  111.  App.  479 

Reyersed  and  remanded  with  directions,  277  111.  39. 

Graves  ads.  Old  Colony  Life  Ins.  Co. .  200  111.  App.    71 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Great  Western  Co.  v.  C,  M.  &  St.  P. 

Ry.  Co 192  111.  App.  208 

Reversed  and  remanded  with  directions,  275  111.  66. 

Green  ads.  People  200  111.  App.    59 

Afllrmed,  276  111.  346. 

Gnndlaeh  Adv.  Co.  v.  W.  F.  Hallam  & 

Co.  et  al 198  111.  App.  280 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 


XX  Appellate  Courts  of  Illinois. 

H. 
Hale  V.  Hale  197  111.  App.  361 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Hall  V.  Hall 201  111.  App.  589 

Petition  for  certiorari  dismissed. 

Hallam  &  Co.,  W.  F.,  et  al.  ads.  Gund- 
lach  Adv.  Co 198  111.  App.  280 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

llandtoffski  v.  Chicago  Consolidated 
Traction  Co 192  111.  App.  136 

Reversed  and  remanded,  274  111.  282. 

Hanreddy  ads.  Solda  199  111.  App.  366 

Petition  for  certiorari  dismissed. 

Hansen  v.  Best  Brewing  Co 199  111.  App.  565 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Harmony  Co.  v.  Sanitary  D.  C.  Co. . .  199  111.  App.  414 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Hart  V.  Hart 198  111.  App.  555 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Hayes  v.  Sampsell 195  111.  App.  365 

Affirmed,  274  IlL  258. 

Hedenberg  ads,  Lang  et  al 198  HI.  App.  470 

Affirmed,  277  111.  368. 

Hedenberg  ads.  Summers 198  111.  App.  460 

Affirmed,  277  lU.  368. 

Heisen  ads.  Eaxworthy  et  al 191  HI.  App.  457 

Affirmed,  274  111.  398. 

Hesse  v.  John  A.  Colby  &  Sons 197  111.  App.  642 

Reversed,  273  111.  523. 

Hinchliff e  v.  Wenig  Teaming  Co. . . .  194  111.  App.  627 

Affirmed,  274  IlL  417. 

Hindle  v.  City  of  Joliet 200  111.  App.  159 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Hinton  v.  Mnhlman 201  111.  App.  177 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Hobbs  V.  Monarch  Refrigerating  Co. .  200  111.  App.     1 

Affirmed,  277  111.  326. 

Hodson  V.  Hodson 201  111.  App.  412 

Affirmed.  277  111.  137. 

Hodson 's  Estate,  In  re 201  111.  App.  412 

Affirmed,  277  111.  137. 

Hubbell,  L.  W.,  Fertilizer  Co.  v-  Jaco- 
bellis  et  al 199  111.  App.  379 

Petition  for  certiorari  dismissed. 
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Ilvsler   V.    Board   of   Education   of 
Springiield  S.  D.  No.  186  et  al 201  111.  App.  IK) 

Affirmed,  272  111.  468. 
I. 

Illinois  Brick  Co.  ads.  B.  &  0.  Chi- 
cago Term.  R.  Co 198  111.  App.  327 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Illinois  Central  R.  Co.  ads.  Christ- 
mann  199  111.  App.  139 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Illinois  Central  R.  Co.  ads.  FoUett.  .200  111.  App.  280 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Illinois  Central  R.  Co.  ads.  Wood.  .201  111.  App.  439 

Petition  for  certiorari  dismissed. 

Illinois  Improvement  &  Ballast  Co, 
ads.  Stoddard 195  lU.  App.  471 

Affirmed,  275  111.  199. 

Industrial  Board  of  Illinois  ads.  Ar- 
mour &  Co 197  HI.  App.  363 

Affirmed,  275  111.  328. 

In  re  appeal  of  Wicks  Stone  Co 199  HI.  App.  640 

Affirmed,  276  111.  590. 

In  re  Barnes'  Estate 197  111.  App.  511 

Affirmed,  275  111.  381. 

In  re  Dickason's  Estate 199  111.  App.  640 

Affirmed,  276  111.  590. 

In  re  Eastman's  Appeal 199  111.  App.  601 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

In  re  Hodson's  Estate 201  111.  App.  412 

Affirmed,  277  111.  137. 

International    Harvester    Co.     ads. 

Czech    198  111.  App.  453 

Reversed  and  remanded,  277  111.  63. 

Irving  Park  District  ads.  Gibb 197  111.  App.  480 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

J. 

Jacobellis  et  al.  ads.  L.  W.  Hubbell 

Fertilizer  Co 199  111.  App.  379 

Petition  for  certiorari  dismlBsed. 
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John  A:  Colby  &  Sons  ads.  Hesse 197  111.  App.  64i! 

Reyarsed,  £73  lU.  523. 

Johnson  v.  Chicago  &  Alton  R.  Co..  .193  111.  App.  632 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Jones  V.  Aetna  Ins.  Co 201  111.  App.  142 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Jordan  et  al.  v.  Jordan  et  al.. 201  111.  App.  44 

Reversed  and  remanded  with  directions,  274  111.  251. 

K. 

Kaber  v.  Borland 201  111.  App.  516 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Klage  V.  Bunsen  Coal  Co 201  HI.  App.    58 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Knickerbocker  Ice  Co.  ads.  Novitsky.199  111.  App.  593 

Reversed  and  remanded,  276  111.  102. 

Knoll  ads.  People  ex  rel.  Kelley 200  111.  App.  595 

Affirmed,  276  111.  58. 

Kumorowski  v.  Armour  &  Co 198  111.  App.  306 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

L. 

Ij.  W.  Hubbell  Fertilizer  Co.  v.  Jaco- 
bellis  et  al 199  HI.  App.  379 

Petition  for  certiorari  dismissed. 

Lacey  v.  Lacey  et  al 199  111.  App.  208 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Lang  et  al.  v.  Hedenberg 198  111.  App.  470 

Affirmed,  277  IH.  368. 

Larson  v.  City  of  Chicago 199  111.  App.  321 

Certiorari  denied  by  Supreme  C^urt  (making  opinion  final). 

Lee  V.  Bermingham 199  111.  App.  497 

CJertiorari  denied  by  Supreme  Court  (making  opinion  final). 

Leman  v.  Eastman 199  111.  App.  601 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Lidgerwood  Co.  v.  S.  E.  H.  Eobinson 
&  Son   198  111.  App.  604 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Lincoln  v.  Pryor 199  111.  App,  228 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Liver  ads.  Mostoller 201  111.  App.    52 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 
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Lonnsberry  v.  Boger 200  III.  App.  46G 

Certiorari  denied  by  Bapreme  Court  (making  opinion  final) . 

Lossechewich  v.    Chicago   City  Ry. 
Co 197  in.  App.  557 

ReTwrsed  and  remaiid«d,  275  111.  188. 

Louisville  &  Nashville  R.  Co.  ads. 
Bourland    199  111.  App.  126 

Petition  for  oertlerari  dlemlsBed. 

Loilisville  &  Nashville  B.  Co.  ads. 
Todd  197  m  App.  141 

Reversed,  274  111.  201. 

Louthan  v.  Chicago  City  Ey.  Co 198  III.  App.  329 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Lyon  &  Healy  ads.  Nimmons 197  111.  App.  376 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

M. 
M.  R  Vestal  Co.  v.  Robertson 199  lU.  App.  518 

Afllrmed,  277  111.  425. 

McComiell  v.  Chicago  Railways  Co. 
et  al 199  111.  App.  490 

certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Macoy  v.  Barton  199  111.  App.  341 

Petition  for  certlonuri  dismiafled. 

McDonald  ads.  Millett  200  111.  App.  149 

Certiorari  denied  by  Supi^me  Court  < making  opinion  final). 

McDongal  ads.  Dumont,  Roberts  & 

Co 200  lU.  App.  583 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Malo  et  al.  ads.  Cohn  et  al 198  111.  App.  538 

Appeal  dismissed,  276   111.  78. 

Mangier  v.  Maryland  Casualty  Co. . .  201  HI.  App.  560 

Petition  for  certiorari  dismissed. 

Maryland  Casualty  Co.  ads.  Mang- 
ier    201  111,  App.  560 

Petition  for  certiorari  dismissed. 

Manss  ads.  Noonan 197  IIL  App.  102 

certiorari  denied  by  Supreme  Court  (making  opinion  final). 

May  ads.  People 198  HI.  App.  625 

Affirmed,  2T«  HI.  332. 

Mehan  ads.  People 196  111.  App.  300 

Certiorari  denied  by  Supreme  Ck>urt  (making  opinion  final). 
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Meinshausen  et  al.  v.  Alter 198  111.  App.     56 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Merigold  v.  Twentieth  Century  T.  & 

A.   Co.    199  111.  App.  285 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Merle  v.  Beifield  et  aL 194  111.  App.  364 

Reversed  and  remanded,  276  IlL  694. 

Metropolitan  Life  Ins.  Co.  ads.  Sul- 
ski 196  lU.  App.    76 

Affirmed,  274  111.  516. 

Millett  V.  McDonald 200  111.  App.  149 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Mizell  et  al.  ads.  Weakley 193  111.  App.  494 

Certiorari  denied  by  Supreme  C!ourt  (making  opinion  final). 

Monarch     Eefrigerating     Co.     ads. 
Hobbs  200  HI.  App.      1 

Affirmed,  277  IlL  326. 

Mostoller  v.  Liver 201  111.  App.    52 

Certiorari  denied  by  Supreme  Ck)urt  (making  opinion  final). 

Muhlman  ads.  Hinton 201  111.  App.  177 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

N. 
Narkiewicz  v.  Wachowski 198  HI.  App.  214 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

National  Live   Stock  Ins.   Co.   ads. 
Barnes    201  111.  App.  123 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Nelson  v.  Nelson 200  111.  App.  584 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

New  City  Produce  Co.  v.  Wall. ....  .201  111.  App.'  473 

Petition  for  certiorari  dismlBsed. 

Nimmons  v.  Lyon  &  Healy 197  111.  App.  376 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Noonan  v.  Mauss 197  111.  App.  102 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Northern  Trust  Co.  v.  Cohn 197  111.  App.  326 

Certiorari  denied  by  Supreme  Ck)urt  (making  opinion  final). 

Novitsky  v.  Knickerbocker  Ice  Co. . .  199  111.  App.  593 

Reversed  and  remanded,  276  111.  102. 
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0. 

Old  Colony  Life  Ins.  Co.  v.  Graves.  .200  111.  App.    71 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Osberg  v.  Cudahy  Packing  Co 198  111.  App.  551 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Ovenu  V.  Ovenu 199  111.  App.  385 

Certiorari  denied  by  Supreme  C!ourt  (making  opinion  final). 

Ozech    V.    International    Harvester 
Co 198  m.  App.  453 

Reversed  and  remanded,  277  lU.  63. 

P. 

Padfio  Coast  Cas.  Co.  of  San  Fran- 
cisco ads.  Warner 198  HI.  App.  183 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Paden  v.    Chicago,   Kock  Island  & 
Pacific  By.  Co 200  HI.  App.  100 

Aflirmed,  276  IlL  62. 

Parker  v.  Chicago  Railways  Co.  et 
al 200  m.  App.      9 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Pennington  v.  Grand  Trunk  Western 
By.  Co 199  HI.  App.  479 

Reversed  and  remanded  with  directions,  277  IlL  39. 

People  ads.  Barnes 197  111.  App.  511 

Affirmed.  275  111.  881. 

People  V.  Board  of  Education 198  111.  App.  195 

Appeal  dismissed,  276  111.  195. 

People  V.  Buconich  et  al 199  111.  App.  410 

Afilrmed,  277  111.  290. 

People  V.  Carr 198  111.  App.  338 

Reversed,  276  111.  329. 

People  V.  Elliott  et  al 200  111.  App.  607 

Reversed  and  remanded  with  directions,  272  111.  592. 

People  V.  Green 200  111.  App.    59 

Afllrmed,  276  lU.  346. 

People  V.  May 198  111.  App.  625 

Afllrmed,  276  111.  332. 

People  V.  Mehan 198  111.  App.  300 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 
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People  V.  Rodgers  Co .198  111.  App.  144 

Affirmed,  277  IH.  15L 

People  V.  Siems  et  al 198  111.  App.  342 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

People  V.  Tice  et  al .200  111.  App.  617 

Reversed  and  remanded  with  directions,  272  111.  516. 

People  ex  reL  Kelley  v.  Knoll 200  HI.  App.  595 

Affirmed.  276  lU.  58. 

People  ex  reL  Webster  v.   City  of 
Chicago 200   Hi.  App.    35 

Affirmed,  277  lU.  394. 

Peoples  Gas  Light  &  Coke  Co.  et  al. 
ads.  Gemmill 197  111.  App.  331 

Affirmed,  274  111.  87. 

Peoria  &  Petdn  Union  By.  Co.  ads. 
ShoU  Bros 196  HI.  App.  306 

Affirmed,  276  IlL  267. 

Pfaelzer  ads.  Devine 195  111.  App.  221 

Affirmed,  277  IlL  265. 

Pickens  v.  City  of  Kankakee 200  HI.  App.  547 

Certiorari  denied  by  Supreme  Ck>urt  (making  opinion  final). 

Pike  ads.  Bowes  et  al 200  111.  App.    51 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Pitney  ads.  Gibson  200  III.  App.  244 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Plew  V.  Board  et  al .197  111.  App.  408 

Affirmed,  274  111.  232. 

Postal  Telegraph-Cable  Co.  ads.  City 
of  Peoria  200  Bl.  App.  218 

Affirmed,  274  IlL  668. 

Postal     Telegraph-Cable     Co.     ads. 
Strom  200  111.  App.  431 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Price  ads.  United  Breweries  Co 197  111.  App.  289 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Pridmore  v.  Chicago,  E.  I.  &  P.  E. 
Co 192  111.  App.  446 

Affirmed.  275  111.  386. 

Pryor  ads.  Lincoln  199  111.  App.  228 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Purvis  V.  Shuman 201  111.  App.     86 

Reversed  and  remanded,  273  lU.  286. 
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R. 
Raxworthy  et  al.  v.  Heisen 191  111.  App.  457 

Affirmed,  274  IlL  398. 

Rhinelander  Paper  Co.  ads.  Adkins, 
Young  &  Allen  Co 199  111.  App.  347 

Certiorari  denied  by  Supreme  Ck)urt  (making  opinion  final). 

Road  Dist.  No.  5,  Scott  Co.  v.  Scott 
Co.  L.  &  D.  Dist 201  111.  App.  212 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Robertson  ads.  M.  H.  Vestal  Co 199  111.  App.  518 

Affirmed,  277  111.  425. 

Robinson,  S.  R.  H.  &  Son  ads.  Lidger- 
wood  Co 198  m.  App.  604 

Certiorari  denied  by  Supreme  Court  (making  opinion  final).      i 

Rodgers  Co.  ads.  People 198  111.  App.  144 

Affirmed,  277  111.  151. 

Rowden  et  al.  v.  Travelers  Protective 
Ass'n  of  Am.  201  HI.  App.  295 

certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Royal  Colliery  Co.  v.  Alwart  Brothers 
Coal  Co 198  IlL  App.    67 

Reyersed  and  remanded,  276  111.  193. 

Rubendall  v.  Tarbox  et  al 200  111.  App.  260 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Budloff  et  al.  ads.  Bartels 197  111.  App.      8 

Certiorari  denied  by  Supreme  Ck>urt  (making  opinion  final). 

Budnick  v.  City  of  Chicago 199  111.  App.  375 

Certiorari  denied  by  Supreme  Cknirt  (making  opinion  final). 

Rneter  et  al.  ads.  Brand  et  al 200  111.  App.    42 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

S. 

S.  R.  H.  Robinson  &  Son  ads.  Lidger- 
wood  Co 198  HI.  App.  604 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Salem  Building  &  Loan  Ass'n  ads. 
Alhnon  et  al 194  111.  App.  221 

Judgment  of  Appellate  Court  reversed  and  decree  ot  Circuit 

Court  affirmed,  275  lU.  336. 

vSalzenstein  ads.  Frankel  et  al 198  111.  App.  363 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 
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Sampsell  ads.  Hayes 195  111.  App.  365 

Affirmed,  274  III.  258. 

Sanitary  Drinking  Cup  Co.  ads.  Har- 
mony Co 199  111.  App.  414 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Schmidt  v.  Cooper 195  111.  App.  531 

Affirmed,  274  111.  243. 

Scott  Co.  L.  &  D.  Dist.  ads.  Road 
Dist.  No.  5,  Scott  Co 201  HI.  App.  21i! 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Scoville  Mfg.  Co.  v.  Cassidy  et  al..  .195  111.  App.  448 

Affirmed,  275  111.  462. 

Seaman  et  al.  ad's.  Thomas 195  111.  App.  390 

Affirmed,  276  111.  267. 

Self  ridge  et  al.  ads.  Clark  et  al..l95  111.  App.  357,364 

Reversed  and  remanded,  274  111.  275. 

Shearer  v.  Aurora,  Elgin  &  Chicago 
E.  Co 200  111.  App.  225 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Sholl  Bros.  V.  Peoria  &  Pekin  Union 
Ey.  Co 196  111.  App.  306 

Aflirmed,  276  111.  267. 

Shuman  ads.  Purvis  201  111.  App.    86 

Reversed  and  remanded,  273  111.  286. 

Siems  et  al.  ads.  People 198  111.  App.  342 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Smith  ads.  Gemmill  197  111.  App.  331 

Affirmed,  274  111.  87. 

Solda  V.  Hanreddy  199  111.  App.  366 
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THIRD    DISTRICT 

or 


APPELLATE  COURTS  OF  ILLINOIS 

DURUfG  THB  TBARS  1915   and  1916. 


In  the  Matter  of  the  Estate  of  Casslus  M.  Coyle, 

Deceased. 

Alice  L.  Coyle,  Executrix,  Appellant,  t.  W.  D.  Castle, 

Suryiying  Partner,  Appellee. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Coart  of  McLean  county;  the  Hon.  Colob- 
TiH  D.  Mtxhs,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1914.    Affirmed.    Opinion  filed  October  13,  1915. 

Statement  of  the  Case. 

Partnership  accounting  by  a  surviving  partner.  In 
the  matter  of  the  estate  of  Cassius  M.  Coyle,  deceased, 
W.  D.  Castle,  surviving  partner.  Alice  L.  Coyle,  ex- 
ecutrix, objector,  against  W.  D.  Castle,  surviving 
partner,  defendant.  From  a  decree  directing  the  ob- 
jector to  pay  a  certain  sum  to  the  defendant,  the 
objector  appeals. 

Weltt,  Sterling  &  Whitmobb,  for  appellant. 

Stoke,  Ogleveb  &  E^banklin,  for  appellee. 

(1) 
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Coyle  V.  Castle,  201  111.  App.  1. 


Mb.  Justice  Graves  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deeislon. 

1.  JxjfBY,  §  9* — When  parties  no  right  to  trial  hy  jury.  In  a  case 
settling  up  partnership  affairs  after  the  death  of  one  partner,  held 
the  parties  were  not  entitled  to  a  trial  by  Jury. 

2.  Trial,  §  289* — when  propositions  of  Jaw  may  he  submitted. 
Propositions  of  law  may  only  be  submitted  In  cases  where  the  right 
of  trial  by  Jury  existed  and  the  Jury  has  been  waived. 

3.  Appeal  and  ebbob,  §  1166* — when  propositions  of  law  not  re- 
viewed. The  correctness  or  Incorrectness  of  rulings  of  the  trial 
court  on  propositions  of  law  submitted  need  not  be  considered  on 
appeal  where  there  was  no  right  to  submit  propositions  of  Ikw. 

4.  Appeal  and  ebbob,  f  1712* — when  assignments  of  error  deemed 
waived.  Assignments  of  error  on  appeal  are  considered  waived  if 
not  argued. 

5.  Appeal  and  ebbob,  §  1394* — when  findings  not  disturbed  as  un- 
supported by  evidence.  On  appeal  in  a  partnership .  accounting, 
rulings  on  objections  to  items  of  account  will  be  sustained  unless 
clearly  ag;ainst  the  manifest  weight  of  competent  evidence. 

6.  Appeal  and  ebbob,  §  1265* — when  judgment,  order  or  decree 
presumed  correct.  Unless  all  the  evidence  upon  which  a  judgment, 
order  or  decree  was  based  is  preserved  in  the  record  on  appeal,  such 
Judgment,  order  or  decree  will  be  presumed  to  be  correct. 

7.  EJvidence,  §  122* — when  secondary  evidence  inadmissible. 
Where  in  a  partnership  accounting  original  books,  accounts,  checks, 
etc.,  are  in  evidence,  transcripts  and  abstracts  made  therefrom  by  an 
expert  accountant  are  not  competent. 

8.  Evidence,  §  l()4*—v>?iat  does  not  constitv>te  admission  against 
interest.  Where  a  surviving  partner  in  his  account  charged  himself 
with  a  certain  item,  stating  that  the  executrix  of  the  deceased  part- 
ner claimed  that  it  was  properly  so  chargeable  but  that  he  reserved 
the  right  to  make  proof  of  its  correctness,  held  that  the  charging 
of  such  item  was  neither  an  admission  against  interest  nor  proof 
of  its  correctness. 

9.  Evidence,  §  366* — when  inadmissible  as  conclusion  of  witness. 
Testimony  of  a  witness  that  a  surviving  partner  had  admitted  that 
certain  items  should  be  charged  to  him  in  his  account  and  that  the 
witness  thought  such  items  amounted  to  a  certain  sum,  held  inad- 
missible as  being  a  pure  conclusion  of  the  witness. 

10.  Pabtnebship,  §  404* — when  presumed  that  items  properly 
charged  to  flrm*s  account.    Where  a  deceased  partner  had  also  been 

•See  IllinoU  Notes  Dijcettt.  Vol*.  XI  to  XV,  and  CiimaUaTe  Qiuuterly.  pame 
topic  and  section  number. 
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cashier  of  the  bank  on  which  checks  payable  to  the  surviving  part- 
ner were  drawn  and  charged  to  the  firm's  account,  held  that  on  an 
accounting  by  the  surviving  partner  it  would  be  presumed  that 
such  items  were  properly  so  charged  from  the  fact  that  the  de- 
ceased partner  had  access  to  the  books  and  there  was  no  evidence 
that  he  objected  to  such  procedure. 

11.  Pabtnebship,  f  407* — when  evidence  sufficient  to  sustain  a^ 
lovoance  of  item  in  action  for  accounting.  A  ruling  of  the  trial 
court  in  a  partnership  accounting  as  to  the  correctness  of  a  certain 
item  as  charged,  sustained,  though  at  variance  with  the  deductions 
made  by  a  partisan  expert  accountant  from  records  not  preserved 
in  the  abstract,  where  witnesses  had  been  heard  by  the  trial  court 
and  the  expert's  deductions  were  shown  to  be  unreliable. 

12.  Costs,  §  73* — v>hen  appellant  properly  charged  with  cost  of 
additional  abstract.  Where  the  appellant's  abstract  on  appeal  was 
defective,  the  cost  of  an  additional  abstract  furnished  by  the  ap- 
pellee was,  on  affirmance  of  the  Judgment,  taxed  against  the  appel- 
lant 


6.  F.  Bieber,  Plaintiff  in  Error,  t.  Aetna  Insnranee 
Company  of  Hartford,  Defendant  in  Error. 

(Not  to  be  reported  in  full.) 

Error  to  the  Circuit  Court  of  Moultrie  county;  the  Hon.  William 
C.  Johns,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.    Reversed  and  remanded.    Opinion  filed  October  13,  1915. 

Statement  of  the  Case. 

Action  by  G.  F.  Bieber,  plaintiff,  against  ^tna  In- 
surance Company  of  Hartford,  a  corporation,  defend- 
ant, under  a  fire  insurance  policy  for  loss.  To  reverse 
a  judgment  in  bar  entered  against  him,  the  plaintiff 
prosecutes  a  writ  of  error. 

Whitley,  Fitzgerald  &  McLaughlin  and  Whit- 
AKER,  Ward  &  Pugh,  for  plaintiff  in  error. 

•8c«  Illinois  Notes  Diirest.  Volt.  XI  to  XV.  and  CmnuUtlTe  Quarterly,  mubo 
topte  and  •ectlon  nambor. 
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F.  M.  Harbaugh  and  Chables  B.  Obebmeyeb,  for  de- 
fendant in  error. 

Mb.  Justice  Gbaves  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deelsion. 

1.  Pleading,  fi  463*— 40?icn  error  in  overruling  demurrer  waived. 
A  party  by  replying  to  pleas  after  his  demurrer  thereto  has  been 
overruled  loses  his  right  to  have  such  ruling  f)a88ed  upon  by  a  re- 
viewing court. 

2.  Witnesses,  §  21* — when  incompetent  to  testify.  In  an  action 
on  a  fire  insurance  policy,  objection  to  a  question  asked  the  de- 
fendant company's  special  adjuster,  whose  headquarters  were  at 
another  city  than  where  the  headquarters  of  the  company  were,  as 
to  whether  the  company  had  received  any  notice  from  certain  ai>- 
praisers  chosen  by  the  parties  to  appraise  the  loss,  held  improperly 
overruled  where  it  was  not  shown  that  the  witness  had  any  knowl- 
edge of  the  subject  of  the  inquiry. 

3.  Instbuctions,  §  ?♦ — when  necessary  that  jury  he  accurately  inr 
structed.  Where  there  is  sharp  conflict  in  the  testimony,  it  is 
important  that  the  Jury  be  accurately  instructed. 

4.  Insurance — what  not  question  for  jury  under  plea  in  bar. 
In  an  action  on  a  fire  insurance  policy  which  provided  that  the  in- 
sured should,  at  the  request  of  the  insurer,  submit  to  an  examina- 
tion on  oath,  held  erroneous  to  leave  it  to  the  Jury  to  determine 
under  a  plea  in  bar  to  the  action  as  a  question  of  fact  whether 
questions  which  the  insured  refused  to  answer  at  such  hearing  were 
material  to  the  issue,  since,  if  the  question  had  been  material.  It 
could  only  be  taken  advantage  of  by  a  plea  in  abatement  of  the 
writ. 

6.  Insukance — what  questions  in  examination  of  insured  under 
terms  of  fire  insurance  policy  material.  On  an  extrajudicial  exam- 
ination of  an  insured,  before  a  notary,  conducted  under  the  terms  of 
a  fire  insurance  policy  providing  therefor,  only  such  questions  are 
material  as  have  a  bearing  on  the  insurance  and  the  loss. 

•See  niinoit  Notes  Divert,  Vols.  XI  to  XV,  Mid  CnmnUttTe  Qmutarly,  ammt 
tople  Mid  teotloii  number. 
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Minnie  Seboenle,  Plaintiff  in  Error,  t.  Great  Eastern 
Casualty  Company,  Defendant  in  Error. 

(Not  to  be  reported  in  full.) 

Error  to  the  Coanty  Coart  of  Sangamon  county;  the  Hon.  Chasucs 
J.  Gehlbach,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.    Reversed  and  remanded.    Opinion  filed  October  13, 1915. 

Statement  of  the  Case. 

Action  under  an  accident  insurance  policy  by  Min- 
nie Schoenle,  plaintiff,  against  the  GTreat  Eastern 
Casualty  Company,  defendant,  for  death  of  the  in- 
sured. To  review  a  judgment  against  her,  the  plain- 
tiff prosecutes  a  writ  of  error. 

The  defendant  company  ^s  agent  knew  at  the  time  of 
the  issuance  of  the  policy  and  making  of  the  applica- 
tion that  a  policy  formerly  held  by  the  applicant  in 
another  company  had  been  canceled,  which  fact  the 
applicant  failed  to  mention  in  the  proper  space  in 
the  application. 

Andbus  &  Tetjttbb,  for  plaintiff  in  error. 

T.  J.  Sullivan,  for  defendant  in  error. 

Mb.  Justice  Gbavbs  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

L  Insurance,  f  122* — tohen  application  not  part  of  accident  pot- 
icy.  An  application  for  an  accident  insurance  policy,  held  not  to 
have  been  made  a  part  of  a  .policy  stating  that  such  application  had 
been  made  a  part  thereof  by  indorsement  thereon  of  a  copy  of  such 
application,  where  such  copy  differed  materially,  as  to  facts  stated, 
from  the  original  application. 

2.    INSUBANCE,  f  331* — when  insurer  may  not  forfeit  policy.    An 

•See  Ollnois  Note*  Dlffeit,  Tol*.  XI  to  XT,  and  CnmulatlTe  QimrterlT',  Hune 
topic  and  Mction  number. 
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insurance  company  cannot  forfeit  a  policy  for  causes  known  to  the 
agent  at  the  time  he  issued  it. 

3.  Insurance — when  knotoledge  fiy  agent  of  facts  concerning  ap- 
plicant which  are  ground  for  forfeiture  question  for  jury.  In  an 
action  oa  an  accident  insurance  policy,  held  a  question  for  the  Jury 
whether  the  agent  knew  facts  concerning  the  applicant  at  the  time 
of  issuance  of  the  policy  which,  had  he  not  known  them,  would 
have  been  ground  for  forfeiture. 

4.  Insuuance,  f  686* — when  manner  of  death  of  insured  question 
for  jury.  In  an  action  on  an  accident  insurance  policy,  the  question 
whether  the  insured  was  a  temperate  man  and  met  his  death  by 
accident  or  as  a  result  of  alcoholism,  held  for  the  Jury,  the  evidence 
being  conflicting. 


William  Dowland  and  Donna  Dowland,  Administrators, 
Appellees,  t.  Joseph  D.  Staley  and  William  Y. 
Staley,  Executors,  Appellants. 

(Not  to  be  reported  in  full.) 

Appeal  frcxn  the  Circuit  Court  of  Sangamon  county;  the  Hon. 
James  Bl  Cbeiohton,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1914.  Affirmed  in  part,  reversed  in  part  and  re- 
manded with  directions.  Opinion  filed  October  13,  1915.  Rehearing 
denied  December  11,  1915.  Certiorari  denied  by  Supreme  Court 
(making  opinion  final). 

Statement  of  the  Case. 

Bill  by  William  Dowland  and  Donna  Dowland,  ad- 
ministrators with  the  will  annexed  of  the  estate  of 
Minerva  Jane  Owens,  complainants,  against  Joseph 
D.  Staley  and  William  Y.  Staley,  executors  of  the  last 
will  and  testament  of  Daniel  Staley,  deceased,  defend- 
ants for  an  accounting.  From  a  judgment  for  com- 
plainants, defendants  appeal  and  complainants  assign 
cross  errors. 

•See  Illinois  Notes  Disest,  Vol*.  XI  to  ILV,  Mid  Cvmiilatlve  Quarterly,  mubo 
-lie  and  section  namber. 
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CoNKUNG  &  Ibwin  and  Thomas  L.  Jarbbtt,  for  ap- 
pellants. 

J.  B.  Vaughn,  Victor  Hemphill  and  E.  E.  Bons, 
for  appellees. 

Mb.  Justice  Graves  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  Teusts — what  is  a  trust,  A  trust,  in  Its  simplest  sense,  is  a 
confidence  reposed  in  one  person,  called  a  trustee,  for  the  benefit  of 
another,  called  the  cestui  que  trust,  with  respect  to  property  held 
by  the  former  for  the  benefit  of  the  latter. 

2.  Trusts,  S  1* — u>hat  is  an  express  trust.  An  express  or  direct 
trust  is  one  created  by  the  acts  of  the  parties. 

3.  Trusts,  §  29* — wJuit  is  an  implied  trust.  An  implied  trust  is 
one  raised  by  operation  of  law. 

4.  Trusts,  S  19* — hou>  created  in  real  property.  Trusts  in  real 
property  must  be  created  in  writing. 

5.  Trusts,  §  12* — how  express  trusts  in  personalty  created.  Ex- 
press trust  in  personal  property  may  be  created  by  parol. 

6.  Trusts,  §  3* — when  evidence  sujBMent  to  show  creation  of  ex- 
press trust.  On  a  bill  for  an  accounting  between  the  adminis- 
trators with  the  will  annexed  of  the  estate  of  a.  deceased  cestui  que 
trust  against  the  executors  of  the  will  of  the  trustee,  evidence  held 
sufllcient  to  show  the  creation  of  an  express  trust  by  the  acts  of  the 
parties  in  relation  to  funds  derived  from  the  sale  of  real  estate  of 
the  cestui  que  trust  that  was  turned  over  to  the  trustee^  and  the 
interest  actually  received  by  him  thereon. 

7.  Equity,  $  10* — when  exclusive  jurisdiction.  Equity  has  exclu- 
sive Jurisdiction  to  determine  the  rights  of  parties  to  an  accounting 
in  matters  relating  to  express  trusts. 

8.  Courts,  §  83* — when  Circuit  Court  has  jurisdiction.  The  Cir- 
cuit Court  has  jurisdiction  of  an  equitable  action  of  accounting  to 
determine  the  rights  of  parties  in  matters  relating  to  express  trusts. 

9.  Limitation  op  actions,  f  20* — when  does  not  run  to  har  re- 
covery of  trust  fund.  The  statute  of  limitations  does  not  run  to 
bar  the  recovery  of  a  trust  fund  by  an  action  of  accounting  until  the 
disavowal  of  the  trust  by  the  trustee. 

•10.  Witnesses,  f  50* — when  competency  of  witnesses  to  testify 
measured.    The  competency  of  witnesses  to  testify  must  be  measured 
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not  with  reference  to  the  time  the  testimonj  is  gfTen,  bat  vlth  refer- 
enoe  to  the  time  of  the  trial  when  it  is  ooniddered. 

11.  Wimssvs,  1 145* — when  party  incompetent  to  teaUfp  om  to 
transactions  with  deceased  person.  Where  the  partfea  eompiatnant 
to  an  action  for  an  acoonntinc:,  which  was  referred  to  a  master 
dorin«:  the  life  of  the  defendant,  testified  as  to  transactions  with 
defendant,  but,  npon  his  dying  before  the  hearing  was  completed 
and  report  made  by  the  master,  the  personal  reprosentatlvea  of  the 
latter  were  sabstltnted,  held  that  sacfa  testimony  was  rendered  In- 
competent and  should  liave  been  excluded  and  that  It  was  imma- 
terial that  the  deceased  testified  in  contradiction  to  parts  of  sadi 
testimony. 

12.  AooouHT,  §35* — what  degree  of  proof  required.  The  eom- 
plainants  to  a  bill  for  an  accounting  must  make  out  their  case  by  a 
preponderance  of  competent  evidence. 

13.  Afpeai*  ahd  naoB»  f  1301* — when  presumed  triat  court  did 
not  consider  incompetent  evidence.  It  must  be  presumed  on  appeal 
that  a  trial  court,  in  an  equitable  action,  did  not  consider  incompe- 
tent evidence  in  making  its  findings. 

14.  Appeal  ahd  ebbob,  f  452* — when  objection  map  not  he  raised 
on  appeal.  An  objection  that  a  letter  introduced  in  eyldence  was 
not  identified  may  not  be  raised  for  the  first  time  on  appeal. 

15.  WiTKEBBSs — when  disqualified  as  party  in  interest  to  testify 
against  representatives  of  estate  of  deceased  person,  A  trustee,  de- 
fendant to  an  action  of  accounting  brought  by  the  administrators  of 
the  estate  of  a  cestui  que  trusty  is  a  party  In  interest,  and  is  dis- 
qualified to  testify  as  to  transactions  with  the  deceased. 

16.  Evidence,  f  461* — when  insufficient  to  overcome  statements 
against  interest.  The  testimony  of  a  party  in  interest  given  years 
after  a  transaction  Is  closed  Is  insufficient  to  overcome  evidence  con- 
sisting of  a  letter  written  at  the  time  of  the  transaction  and  which 
contained  statements  against  his  interest. 

17.  Tbusts,  9  270* — when  evidence  sufficient  to  sustain  finding  of 
court  charging  trustee  with  proceeds  of  sale  of  land.  On  a  bill  for 
an  accounting  by  the  administrators  with  the  will  annexed  of  the 
estate  of  a  cestui  que  trust  against  the  executors  of  the  will  of  the 
trustee  for  an  accounting  of  the  trust  estate,  evidence  held  sufficient 
to  sustain  a  finding  of  the  court  charging  defendants  with  the  entire 
amount  of  money  received  by  the  trustee  from  the  sale  of  lands  of 
the  cestui  que  trust, 

18.  Appeal  and  eebob,  f  1399* — when  finding  of  master  not  dis- 
turbed  as  unsupported  by  evidence.  Where  the  finding  of  a  chan- 
cellor on  a  question  of  fact  follows  the  finding  of  the  master,  the 
Appellate  Court  will  not  reverse  the  decree  on  the  ground  that  it 
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is  not  supported  by  the  evidence  unless  it  is  clearly  contrary  to  the 
manifest  weight  of  the  evidence. 

19.  Trusts,  §  270* — when  evidence  sufjUcient  to  sustain  finding  of 
court  charging  defendants  toith  interest  upon  funds  of  trust  estate. 
On  a  bill  for  an  accounting  by  the  administrators  with  the  will  an- 
nexed of  the  estate  of  a  cestui  que  trust  against  the  executors  of  the 
will  of  the  trustee  for  an  accounting  of  the  trust  estate,  evidence 
held  sufficient  to  sustain  a  finding  of  the  court  charging  defendants 
with  interest  upon  funds  of  the  cestui  que  trust  invested  by  the 
trustee. 

20.  EiViDEircK,  f  164* — when  paper  admissible  as  statement  against 
interest.  On  a  bill  for  an  accounting  by  the  administrators  with 
the  will  annexed  of  the  estate  of  a  cestui  que  trust  against  the 
executors  of  the  will  of  the  trustee  for  an  accounting  of  the  trust 
estate,  held  that  a  statement  of  account  made  by  the  trustee  to  the 
cestui  que  trust  which  did  not  include  two  items  which  the  trustee 
claimed  to  have  paid,  and  which  covered  the  period  during  which 
they  were  claimed  to  have  been  paid,  was  admissible  as  an  admis- 
sion against  interest  and  as  tending  to  show  that  the  items  had  not 
been  paid. 

21.  Tbusts,  $  270* — when  evidence  sufficient  to  show  that  claims 
for  credit  and  receipts  for  payment  spurious.  On  a  bill  by  the  ad- 
ministrators with  the  will  annexed  of  the  estate  of  a  cestui  que 
trust  against  the  executors  of  the  will  of  the  trustee  for  an  ac- 
counting of  the  trust  estate,  evidence  held  sufficient  to  sustain  a 
finding  of  the  court  that  two  claims  for  which  the  defendants 
claimed  credit  and  receipts  given  therefor  were  spurious. 

22.  Trusts,  f  230* — when  trustee  not  liable  for  interest  on  funds. 
A  trustee  cannot  be  required  to  account  for  any  interest  on  a  trust 
fund  except  such  as  he  receives  therefrom,  even  when  he  mingles 
the  trust  fund  with  his  own,  provided  he  always  has  at  his  com- 
mand funds  with  which  to  respond  to  all  legal  demands. 

23.  Patmxnt,  f  29* — when  evidence  insufficient  to  show.  On  a 
bill  by  the  administrator  with  the  will  annexed  of  the  estate  of  a 
cestui  que  trust  against  the  executors  of  the  will  of  the  trustee  for 
an  accounting  of  the  trust  estate,  evidence  consisting  of  a  draft  on 
the  bank  which  the  trustee  owned,  signed  by  the  cashier  and  in- 
dorsed by  the  cestui  que  trust,  held  insufficient  to  establish  a  pay- 
ment on  a  claim  due  the  cestui  que  trust,  where  there  was  no 
evidence  tending  to  connect  the  trustee  or  the  funds  in  his  posses- 
sion with  the  draft,  or  to  show  from  what  source  it  was  received. 

24.  Evidence,  f  165* — when  letter  incompetent  as  self-serving. 
On  a  bill  by  the  administrators  with  the  will  annexed  of  the  estate 
of  a  cestui  que  trust  against  the  executors  of  the  will  of  the  trus- 
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tee  for  an  accoantlng  of  the  trust  estate,  held  that  a  letter  written 
by  the  trustee  to  a  son  of  the  cestui  que  trust  stating  that  he  in- 
closed a  draft  for  a  certain  amount  as  the  mother  directed  and  that 
he  and  another  person  had  settled  for  the  land,  held  incompetent 
as  self-senrlng. 

26.  TausTS,  f  270*— oi^^ien  evidence  sulJMent  to  sustain  findings. 
On  a  bill  for  an  accounting  of  a  trust  estate,  held  sufficient  to  sus- 
tain findings  allowing  certain  claims  of  credit  and  disallowing  an- 
other. 

26.  WiTNEBSES,  f  95* — when  party  disqualified  to  testify  against 
representative  of  deceased  person.  A  trustee  who  is  defendant  to 
an  action  by  the  representatives  of  the  estate  of  the  deceased  cestui 
que  trust  for  an  accounting  is  incompetent  to  testify  in  his  own  be- 
half against  such  representatives  except  in  so  far  as  the  exceptions 
in  Kurd's  Rev.  St,  ch.  51,  sec.  2  (J.  ft  A.  If  5519)  apply. 

27.  Appeal  and  ebbob,  §  1467* — when  admission  of  evidence  hamp- 
less  error.  The  erroneous  admission  of  the  evidence  of  a  disqual- 
ified witness  in  a  trial  before  a  court  is  harmless  error  when  there 
was  nothing  in  It  that  was  considered  by  the  trial  court  to  the  det- 
riment of  the  adverse  party. 


Adolpbine  F.  Seliott,  Appellant,  t.  W.  Jeff  Horney 

et  al..  Appellees. 

1.  Bills  and  notes,  $  293* — when  duty  of  maker  to  see  that  pay- 
ments applied  on  note.  The  maker  of  a  note  making  a  payment  on 
it  before  it  is  due  must  see  that  it  is  indorsed  on  the  note  as  against 
an  innocent  purchaser  before  maturity. 

2.  BnxB  AND  NOTES,  §  265* — what  are  rights  of  purchaser  hefore 
maturity  without  notice,  A  purchaser  of  negotiable  paper  before 
maturity  without  notice  of  defenses  takes  it  free  from  all  defenses. 

3.  MoBTOAoxB,  f  245* — when  making  payment  hefore  due  not  de- 
fense. Under  J.  ft  A.  1 7589,  providing  that  mortgages  shall  be  ex- 
empt from  defenses  to  the  same  extent  as  negotiable  paper  described 
therein,  it  is  not  a  defense  to  an  action  to  foreclose  a  mortgage  that 
the  maker  made  payment,  where  such  payment  was  made  before 
due  to  the  assignor  of  the  mortgage  and  note  and  was  not  applied 
on  the  note  by  him. 

4.  Appeal  and  ebbob,  §  1802* — when  case  reversed  and  remanded 
to  pass  on  constitutionality  of  act  involved.    On  a  bill  to  foreclose 
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a  mortgage  where  the  question  of  the  invaltdity  of  the  act  provid- 
ing that  mortgagee  shall  be  exempt  from  defenses  to  the  same  extent 
as  negotiable  instruments  described  therein,  Session  Laws  1901, 
p.  248  (J.  &  A.  If  7589),  on  the  ground  that  the  act  was  not  properly 
passed,  was  not  raised  in  the  trial  court,  held  that  a  Judgment  for 
the  defendants  should  be  reversed  and  the  cause  remanded  so  as  to 
glre  opportunity  to  litigate  such  question. 

Appeal  from  the  Circuit  Ck>urt  of  Hancock  county;  the  Hon. 
Habbt  M.  Waogoneb,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1914.  Reversed  and  remanded.  Opinion  filed  October 
13,  1915.  Rehearing  denied  and  opinion  modified  and  reflled  De- 
cember 11,  1915. 

OBviUiB  F.  BsBBY,  Samttel  Naylob  and  Loms 
Bbbgeb,  for  appellant. 

O'Habba^  O'Habba^  Wood  &  Walebb  and  Chablbs 
Crossland,  for  appellees  W.  Jeflf  Homey  and  Anna 
Homey.  • 

Mb.  Justice  Gbaves  delivered  the  opinion  of  the 
court. 

This  is  a  bill  in  chancery  filed  by  the  appellant 
against  the  appellees,  W.  Jeff  Homey,  Anna  Homey 
and  James  F.  Gibson,  to  foreclose  a  mortgage  given 
by  the  appellees  Jeff  Homey  and  Anna  Homey,  his 
wife,  to  appellee  Gibson  on  March  9,  1907,  to  secure 
the  payment  of  a  note  of  $8,300  payable  five  years 
after  the  date  thereof,  with  interest  at  five  per  cent, 
per  annum,  to  the  order  of  the  appellee  Gibson.  The 
note  is  a  coupon  note,  and  contains  a  provision  that  at 
any  interest  paying  period  any  multiple  of  $100  may 
be  paid  on  the  principal.  The  note  and  mortgage 
were  assigned  in  blank  and  delivered  to  one  John  B. 
Schott,  the  husband  of  appellant.  Gibson  supposed 
John  B.  Schott  was  the  purchaser,  but  the  purchaser 
was  John  B.  Schott *s  wife  (the  appellant).  John  B. 
Schott  acted  for  his  wife  and  was  her  agent  to  do  her 
business. 
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Appellees  Homey  never  had  any  notice  but  that 
Gibson  was  the  actual  owner  of  the  note  and  mortgage. 
The  first  three  coupons  of  $415  were  presented  to  Gib- 
son for  collection  and  the  Homeys  paid  the  first  two 
and  when  the  third  came  due  paid  the  interest  and 
$2,000  on  the  principal  to  Gibson  and  took  up  the  in- 
terest note,  but  made  no  inquiry  about  the  principal 
note  and  did  not  see  that  the  payment  of  the  $2,000 
on  the  principal  was  indorsed  on  the  note.  When  the 
fourth  coupon  note  became  due,  it  was  forwarded  to 
a  bank  for  collection  and  then  appellees  Homey  dis- 
covered that  Gibson  did  not  own  the  note  when  the 
$2,000  payment  was  made  and  that  it  was  not  credited 
on  the  note.  The  suit  to  foreclose  was  brought  and 
$6,300,  principal  and  interest  on  the  note  and  mort- 
gage, was  paid  and  received  without  prejudice  to  the 
suit  pending  for  the  $2,000,  and  interest  on  it.  A 
decree  was  rendered  for  the  defendants. 

The  principal  point  in  controversy  in  this  case  arises 
out  of  said  payment  of  $2,000,  appellees  Homey  in- 
sisting that  the  payment  of  the  same  to  said  Gibson 
was  a  legal  and  valid  payment  on  the  principal  of 
said  loan ;  that  said  Gibson  was  the  agent  of  John  B. 
Schott,  the  husbajid  of  appellant;  that  the  payment 
to  appellee  Gibson  was  binding  upon  appellant 
whether  she  received  it  or  not;  that  therefore  appel- 
lees Homey  were  entitled  to  the  credit  for  the  same 
upon  the  principal  of  said  loan ;  and  that  having  later 
paid  the  balance  of  $6,300,  they  had  discharged  the 
entire  amount  due  on  said  note  and  mortgage  and 
were  entitled  to  have  the  same  canceled  and  delivered 
up  to  them  and  released  of  record. 

Appellant  contends  that  the  appellee  Gibson  was  not 
her  agent  nor  the  agent  of  John  B.  Schott;  that  said 
payment  by  the  appellees  Homey  to  appellee  Gibson 
was  not  a  legal  or  valid  payment  upon  the  payment 
of  said  loan,  and  is  not  binding  upon  her;  that  she 
never  received  the  same;  and  that  there  is  a  balance 


Thikd  District — October,  1915.  13 

Schott  ▼.  Homey,  201  111.  App.  10. 

due  on  said  loan  of  $2,000  principal  and  interest  and 
the  costs  and  expenses  of  the  foreclosure  proceed- 
ing; that  the  said  note  and  mortgage  are  negotiable 
instruments  under  the  laws  of  the  State  of  Illinois; 
that  they  were  assigned  to  and  in  the  possession  of 
appellant  from  the  latter  part  of  March  or  the  first 
of  April,  1907;  and  that  appellees  Horney  could  not 
lawfully  pay  the  same  or  any  part  thereof  to  said 
Gibson  without  knoMdng  that  he  was  the  owner  thereof, 
or  in  the  actual  possession  thereof,  or  at  the  time  of 
payment  the  duly  authorized  agent  of  the  owner 
thereof. 

In  1901  an  act  was  passed  providing  that  mortgages 
shall  be  exempt  from  defenses  to  the  same  extent  as 
negotiable  paper  described  therein  (Session  Laws, 
page  248,  J.  &  A.  ff  7589),  except  for  this  statute  any 
defense  that  could  be  urged  against  Gibson  could  be 
urged  against  appellant.  Schultz  v.  Sroelowitz,  191 
'  HI.  249;  Bouton  v.  Cameron,  205  111.  50;  Bartholf  v. 
Bensley,  234  111.  336.  If  suit  was  brought  on  the  note 
at  law,  the  defendants  have  no  defense.  The  mkker  of 
a  note  making  payment  on  it  before  it  is  due  must  see 
that  it  is  indorsed  on  the  note  as  against  an  innocent 
purchaser  before  maturity.  A  purchaser  of  negotiable 
paper  before  maturity  without  notice  of  defense  takes 
it  free  from  all  defenses.  This  statute  referred  to 
places  the  mortgage  on  the  same  ground  as  the  note 
so  far  as  defenses  are  concerned. 

It  is  contended  by  appellees  that  the  Statute  of  1901 
was  never  passed  by  the  House  of  Representatives. 
A  memorandum  in  the  Jones  and  Addington  Edition 
[page  4342]  says  the  statute  was  not  properly  passed. 

It  is  also  contended  by  appellees  that  the  Supreme 
Court  in  1908  in  the  case  of  Bartholf  v.  Bensley,  234 
HI.  336,  in  passing  upon  the  negotiability  of  a  mort- 
gage ignores  or  overrides  the  Statute  of  1901.  The 
case  makes  no  reference  to  the  statute  and  the  atten- 
tion of  the  Supreme  Court  does  not  appear  to  have 
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been  called  to  it  although  the  note  and  mortgage  fore- 
closed in  that  ease  were  made  after  the  passage  of  the 
act. 

An  examination  of  the  record  shows  that  appel- 
lant was  the  purchaser  of  the  note  and  mortgage  for 
value  before  maturity  and  that  the  loan  was  not  made 
for  her  through  Gibson  as  her  agent,  as  is  contended 
by  appellees. 

The  question  of  the  validity  of  the  Act  of  1901  was 
not  raised  in  the  Circuit  Court  and  we  think  appellees 
should  have  an  opportunity  to  litigate  it.  The  judg- 
ment of  the  Circuit  Court  is  therefore  reversed  and 
the  cause  is  remanded  to  that  court. 

Reversed  and  remanded. 


Thornton  Akers,  Appellee,  t.  Gley eland,  GinelnnatI, 
Chieago  &  St.  Lonls  Railway  Company,  Appellant. 

(Not  to  be  reported  in  fall.) 

Appeal  from  the  Circuit  Court  of  Coles  county;  the  Hon.  M.  W. 
Thompson,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.    Affirmed.    Opinion  filed  October  13,  1915. 

Statement  of  the  Case. 

Action  by  Thornton  Akers^  plaintiff,  against  Cleve- 
land, Cincinnati,  Chicago  &  St.  Louis  Railway  Com- 
pany, defendant,  to  recover  damages  for  breach  of  a 
contract  to  furnish  within  a  certain  time  a  car  of 
specified  dimensions  in  which  to  load  an  interstate 
shipment  of  hogs.  From  a  judgment  for  plaintiff,  de- 
fendant appeals. 

George  B.  Giij.espib,  for  appellant;  L.  J.  Haoknby 
and  F.  L.  Littleton,  of  counsel. 
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Edward  C.  Craig,  Donald  B.  Craig  and  James  W- 
Craig,  Jr.,  for  appellee. 

Mr.  JusaticE  Graves  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  Decision. 

1.  Afpkal  Ain>  iBBOB,  1 1411^ — when  verdict  not  set  aside  as  un- 
supported  hy  evidence.  A  verdict  on  conflicting  evidence  will  not  be 
Bet  aside  on  appeal  as  unsupported  by  the  evidence  unless  mani- 
festly contrary  to  the  weight  of  the  evidence. 

2.  iNSTBUcnoNS,  §  115^ — when  requested  instruction  properly  re- 
fused as  inapplicable  to  issues.  In  an  action  by  a  shipper  against 
a  carrier  to  recover  damages  for  breach  of  a  contract  to  furnish 
within  a  certain  time  a  car  of  specified  dimensions  in  which  to  load 
an  interstate  shipment  of  hogs,  a  requested  instruction  framed  on 
the  theory  that  the  issue  being  tried  was  whether  defendant  exer- 
cised due  diligence  to  furnish  the  car  ordered  within  a  reasonable 
time,  held  properly  refused  as  inapplicable  to  the  issues. 

3.  New  tbial — %ohen  party  estopped  to  complain  of  admission  of 
incompetent  evidence.  A  party  who  is  participating  In  a  trial,  and 
who  calmly  sits  by  and  hears  incompetent  evidence  introduced  with- 
out interposing  any  objection  thereto,  cannot  on  a  motion  for  new 
trial  be  heard  to  complain  that  it  was  admitted. 

4.  Appeal  and  ebrob,  |  450* — when  objection  to  admissibility  of 
evidence  not  considered  on  appeal.  A  party  who  participated  In  a 
trial  and  heard  incompetent  evidence  without  objection  is  estopped 
to  complain  on  appeal  of  the  admission  of  such  evidence. 

•See  Ullnoto  N«ytes  Direct,  Vols.  ZI  to  XV,  and  CnmnlatUe  Quarterij, 
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Michael  Costello  and  Blcli  Costello,  trading  as  Costello 
Brothers,  Defendants  in  Error,  y.  F.  A.  Delano 
et  aL,  Beeeiyers,  PlaintilTs  in  Error. 

(Not  to  be  reported  in  full.) 

Error  to  the  Circuit  Court  of  Moultrie  county;  the  Hon.  William 
G.  CocHBAN,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1915.  AfQrmed.  Opinion  filed  October  13,  1915.  Rehearing 
denied  December  11,  1916. 

Statement  of  the  Case. 

Action  by  Michael  Costello  and  Rich  Costello,  part- 
ners, trading  under  the  firm  name  and  style  of  Cos- 
tello Brothers,  plaintiffs,  against  F.  A.  Delano,  W.  K. 
Bixby  and  E.  B.  Pryor,  as  receivers  of  the  Wabash 
Bailroad  Company,  defendants,  to  recover  for  work 
done  nnder  a  railroad  construction  contract.  From 
a  verdict  for  plaintiffs,  defendants  bring  writ  of  error. 

Cbea  &  HousuM  and  E.  J.  Miller,  for  plaintiffs  in 
error ;  J.  L.  Minnis  and  N.  S.  Brown,  of  counsel. 

Vausb,  Hughes  &  Kigbr  and  F.  J.  Thompson,  for 
defendants  in  error. 

Mr.  Justice  G^ves  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Coithuots,  §  16* — 7u)w  construction  contract  construed.  A 
railroad  construction  contract  providing  that  whenever  the  term 
"engineer"  was  used  therein  it  was  intended  to  mean  the  chief 
engineer  of  the  receivers  of  the  railroad,  or  his  duly  authorized 
agentSp  and  that  monthly  estimates  should  be  made  by  the  "en- 
gineer," and  that  upon  completion  and  acceptance  of  the  work  a  final 
estimate  should  be  issued  for  the  same,  construed  as  meaning  that 


•See  Illinois  Notes  Divert,  Vols.  SI  to  XV,  Mid  Oomalattvo  Quarterlj-, 
tople  and  ■octfcw  Dumber. 
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the  final  estimate  also  might  be  made  by  the  chief  engineer  or  his 
authorized  agent  or  assistant 

2.  BuiLDiNe  AND  ooNSTBUcnoir  ooirrEACTS,  $  65* — wl^at  i8  effect 
of  final  estimate  of  authorized  engineer.  The  final  estimate  of  an 
authorised  engineer  under  a  construction  contract  is  bindiAg  unless 
inaccurately  or  fraudulently  made. 

3.  Abohxtsgts  and  EneiNSEBS,  |  65* — how  final  estimate  of  en- 
gineer impeached.  The  final  estimate  of  an  authoriased  engineer 
can  only  be  impeached  for  fraud  in  an  action  at  law. 

4.  Building  and  oonstbugtion  contracts,  |  95* — who  has  "burden 
to  prove  fraud  on  part  of  engineer.  In  an  action  to  recover  on  a 
railroad  construction  contract,  where  the  defense  is  fraud  on  the 
part  of  the  engineer  in  making  the  final  estimate,  the  burden  of 
proving  fraud  is  on  the  defendant. 

5.  BuiLDiNo  AND  G0N8TBUGTI0N  OONTBACTS,  §  103* — When  evidence 
insufficient  to  show.  In  an  action  to  recover  on  a  railroad  con- 
struction contract,  where  the  defense  was  fraud  on  the  part  of  the 
engineer  in  making  the  final  estimate,  evidence  held  sufficient  to 
sustain  a  finding  that  the  final  estimate  was  not  fraudulently  made. 

6.  Building  and  constbuotion  oontbacts,  %  105* — when  instruc- 
tion not  erroneous  as  assuming  disputed  facts.  In  an  action  to  re- 
cover on  a  railroad  construction  contract  where  the  defense  was 
fraud  on  part  of  the  engineer  in  making  the  final  estimate,  an 
instruction  that  evidence  that  the  amount  of  work  certified  by  the 
engineer  was  greater  than  that  actually  performed,  or  that  he  erred 
in  accepting  or  rejecting  work,  would  not  impeach  his  final  estimate 
for  fraud,  held  not  erroneous  as  assuming  that  the  estimate  made 
by  the  engineer  was  a  final  settlement  within  the  meaning  of  the 
contract. 

7.  Afpkal  and  iBBOB,  §  1640* — when  error  in  giving  instruction 
assuming  facts  cured.  Any  error  in  giving  an  instruction  as- 
suming facts  is  cured  by  other  instructions  directing  the  jury  to 
disregard  any  expression  in  the  instructions  that  seemed  to  be  an 
assomption  of  fact. 

8.  Building  and  cx>N8TBUCfnoN  contracts,  |  103* — when  evidence 
insufficient  to  estaiblish  fraud  Jyy  engineer.  In  an  action  to  recover 
on  a  railroad  construction  contract,  where  the  defense  is  fraud  on 
part  of  the  engineer  in  making  his  final  estimate,  evidence  that  the 
amount  of  work  certified  by  the  engineer  was  greater  than  that  ac- 
tually performed,  or  that  he  erred  in  accepting  or  rejecting  work,  is 
insufficient  to  establish  fraud  in  making  such  estimate. 

9.  Fraud,  |  87* — when  not  presumed.  Fraud  will  not  be  pre- 
sumed from  mere  proof  of  mistake. 

10.  Building  and  constbuotion  contracts,  §  105* — when  instruc- 

•See  lUlDols  Notes  Diffeat,  Vol*.  ^  M»  XV,  ^nd  CumulaUve  Quartorlj,  tame 
lople  And  section  nombor. 
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tUmM  not  ccnflicting.  In  an  acstlon  to  recover  on  a  railroad  coa- 
stmction  contract,  where  the  defense  was  fraud  on  the  part  of  the 
engineer  in.  making  his  final  estimate,  an  instructicMi  that  evidence 
that  the  amount  of  the  work  certified  by  the  engineer  was  greater 
than  fhat  actually  performed,  or  that  he  erred  in  accepting  or  re- 
jecting work,  would  not  impeach  his  final  estimate  for  fraud,  held 
not  in  conflict  with  two  instructions  based  on  a  disregard  of  duty 
by  the  engineer  given  for  plaintiff  in  error. 

11.  Appeal  and  ebrob,  §  1241* — when  party  may  not  complain  of 
conflict  in  instructions.  The  plaintiff  in  error  may  not  complain 
of  the  conflict  between  incorrect  instructions  given  at  his  instance 
and  a  correct  instruction  given  for  the  adverse  party. 

12.  Fraud,  §  133* — when  instruction  correct.  An  instruction  that 
fraud  is  never  presumed,  and  that  when  any  transaction  is  capable 
of  two  constructions,  one  that  it  is  honest,  and  one  that  it  is  dis- 
honest, it  will  be  presumed  to  be  honest,  held  correct. 

13.  Building  and  constbuction  contbacts,  |  105* — when  instruc- 
tion not  erroneous.  In  an  action  to  recover  on  a  railroad  con- 
struction contract,  where  the  defense  was  fraud  on  the  part  of  the 
engineer  in  making  his  final  estimate,  an  instruction  on  the  measure 
of  damages,  held  not  erroneous  as  assuming  facts  or  as  telling  the 
Jury  that  plaintiffs  admitted  having  received  pay  for  a  certain 
amount  of  work. 

14.  BuiLDiNo  AND  coNSTRUOTiON  CONTBACTS,  §  116* — When  instruc- 
tion on  measure  of  damages  correct.  In  an  action  to  recover  on 
a  written  railroad  construction  contract,  an  instruction  on  the 
measure  of  damages  informing  the  Jury  that  plaintiffs  were  entitled 
to  recover  interest  on  such  amount  as  was  found  due  on  the  contract 
sued  on,  held  correct 

15.  Intebest,  §  8* — when  recoverable,  A  person  entitled  to  re- 
cover on  a  written  contract  is  entitled  to  interest  at  the  rate  of  five 
per  cent,  per  annum  from  the  time  It  became  due. 

16.  iNSTBUcnoNS,  §  137* — when  properly  refused.  Requested  in- 
structions based  upon  a  misconstruction  of  a  contract  sued  on  are 
properly  refused. 

17.  iNSTBUcnoNS,  §  151* — when  properly  refused.  It  is  not  error 
to  refuse  cumulative  Instructions. 

18.  New  lUAii,  $  67* — when  motion  for  on  ground  of  newly-dis- 
covered evidence  allowed.  Before  a  motion  for  a  new  trial  based 
on  newly-discovered  evidence  can  properly  be  allowed,  the  party 
urging  it  must  show  that  he  has  exercised  diligence  to  find  out, 
first,  what  the  true  facts  are  that  it  will  be  competent  and  necessary 
to  establish  by  his  proof  in  order  that  the  court  and  Jury  may  be 
fully  advised  as  to  the  real  merits  of  the  controversy;  second,  who 

•See  lUinols  Notes  Digest,  VoU.  XI  to  X\,  and  CiimiiUtlTe  Quarterly, 
toi>lo  and  Mctlon  number. 
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knows  these  facts;  third,  where  the  persons  are  who  know  the  facts; 
fourth,  to  obtain  the  presence  of  such  persons  In  court  as  witnesses 
at  the  trial  or  to  procure  their  depositions. 

19.  New  tbial,  {  102* — when  affidavit  in  support  of  motion  for 
new  trial  on  ground  of  newly-discovered  evidence  insufficient.  An 
affidavit  by  a  clerk  of  the  defendant  in  support  of  a  motion  for  new 
trial  on  the  ground  of  newly-discovered  evidence,  held  Insufficient 


Amanda  Lnkens  et  al.,  Appellants,  t.  Old  Colony  Life 

Insurance  Company,  Appellee. 

L  Action — when  evidence  sufficient  to  show  that  suit  is  collu- 
sive. In  an  action  on  an  assigned  Insurance  policy,  in  which  an 
intervening  petition  was  filed,  evidence  held  sufficient  to  show  that 
the  policy  was  purchased  by  funds  of  the  defendant  and  that  the 
suit  was  collusive. 

2.  AcnoN — when  collusive  suit  dismissed.  While  a  collusive 
suit  is  still  pending  on  an  assigned  benefit  Insurance  certificate  pur- 
chased with  funds  of  the  company,  the  court  will,  on  intervening 
petition  of  the  parties  in  Interest,  dismiss  such  suit. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the  Hon. 
James  A.  Cbeighton,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1914.    Suit  dismissed.    Opinion  filed  October  13,  1915. 

J.  H.  Westovbb,  for  appellants. 

Newman,  Levinson,  Beokeb  &  Cleveland  and  Bots- 
FORD  &  McCarthy,  for  appellee ;  W.  P.  Thornton  and 
L,  E.  Atkins,  of  counsel. 

David  K.  Tone  and  Henry  M.  Ashton,  for  interven- 
ing petitioners. 

Mr.  Justice  Graves  delivered  the  opinion  of  the 
court. 

Joseph  S.  Lukens,  now  deceased,  in  his  lifetime  held 

■  -  

•See  illlnois  Notes  Digestp  Vol*.  XI  to  XV,  and  OmniilatlTo  Quarterly,  same 
topic  and  eeetion  aomber. 
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a  policy  of  life  insurance  for  $2,000  on  his  own  life, 
issued  by  tlie  Knights  of  Globe  Mutual  Benefit  Asso- 
ciation, the  name  of  which  company  was  afterwards 
changed  to  the  Cosmopolitan  Life  Insurance  Associa- 
tion. There  were  numerous  other  policies  of  the  same 
kind  issued  by  that  company  to  other  persons,  who 
at  tlio  besdnning  of  this  litigation  had  also  departed 
this  life.  It  was  contended  by  several  beneficiaries  in 
these  policies  that  the  Old  Colony  Life  Insurance 
Company  had  in  1909  taken  over  all  the  property 
and  assets  of  the  Cosmopolitan  Company  under  a  con- 
tract of  reinsurance  entered  into  between  the  two  com- 
panies and  was  liable  on  these  policies. 

Between  November  20,  1911  and  February  23,  1912, 
sixteen  suits  had  been  begun  in  the  Municipal  Court 
of  Chicago  against  the  Old  Colony  Company  to  re- 
cover the  a^ffregate  sum  of  $28,124  on  the  basis  that 
it  was  so  liable.  On  March  27,  1912,  this  suit  was  be- 
gun in  Sangamon  county  in  the  name  of  Amanda 
Lukens,  the  widow,  and  Roy  C.  Lukens,  Anna  Lukens, 
Ada  Lukens,  William  J.  Lukens  and  Elsie  Lukens,  the 
children  and  heirs  of  Joseph  S.  Lukens,  deceased, 
against  the  Old  Colony  Company  to  recover  on  the 
policy  issued  to  Joseph  S.  Lukens,  deceased,  on  the 
same  theory  on  which  the  other  suits  rest. 

The  Old  Colony  Company  entered  its  appearance 
and  filed  its  plea  in  the  Lukens  suit  on  the  same  day 
that  suit  was  begun.  In  July  of  the  same  year  a 
judgment  was  entered  in  that  siiit  for  the  defendant, 
and  the  plaintiffs  appealed  to  this  court,  and  the  same 
was  taken  by  this  court  at  the  October  term,  1912,  on 
briefs  and  abstracts  filed.  Later  Amanda  Lukens,  the 
widow,  and  the  other  next  of  kin  of  Joseph  S.  Lukens 
filed  an  intervening  petition  in  this  court,  alleging  that 
this  suit  was  begun  by  J.  S.  Westover,  who  appeared 
as  the  attorney  of  record,  without  their  knowledge  or 
consent,  and  prayed  that  the  same  be  dismissed,  and 
one  Clare  De  Graw,  the  plaintiff  in  one  of  the  cases 
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begun  in  the  Municipal  Court  of  Chicago,  also  .filed 
herein  her  intervening  petition,  by  which  she  repre- 
sented  to  this  court  the  pendency  of  the  suit  in  the 
Municipal  Court  heretofore  mentioned,  and  that  these 
suits  involved  the  same  questions  as  are  involved  in 
this  suit,  and  on  information  and  belief  that  this  suit 
was  collusively  instituted  in  the  Circuit  Court  of  San- 
gamon county  by  the  officers,  employees  and  agents 
of  the  Old  Colony  Company  for  the  purpose  of  secur- 
ing a  judgment  in  the  Supreme  Court  of  this  State 
favorable  to  that  company,  and  a  holding  that  it  was 
not  liable  on  the  reinsurance  contract.  The  Old  Col- 
ony Company  answered  these  petitions  denying  that 
this  suit  was  collusive.  The  issues  so  made  up  were 
referred  by  this  court  to  one  Joel  C.  Fitch,  as  special 
commissioner,  to  take  and  report  to  this  court  the  evi- 
dence offered  by  the  respective  parties  thereon.  The 
evidence  has  been  taken  by  the  special  commissioner 
so  appointed  and  filed  in  this  court,  and  the  cause  is 
now  before  us  for  determination.  In  the  view  we  take 
of  the  case  it  is  only  necessary  to  determine  the  ques- 
tions raised  by  the  intervening  petitions  and  the 
answers  thereto. 

The  preponderance  of  the  evidence  shows  that 
Joseph  S.  Lukens  resided  at  Plattfield,  Kendall 
coxmty,  Illinois,  at  the  time  the  policy  in  question  was 
issued  to  him ;  that  he  later  removed  to  Coloma,  Michi- 
gan, where  he  resided  for  about  seven  years  and  where 
on  December  20,  1911,  he  died ;  that  shortly  thereafter 
one  Anna  Lukens,  a  daughter  of  Joseph,  wrote  to  the 
Old  Colony  Company,  the  appellee  here,  notifying  it 
of  the  death  of  her  father  and  requesting  payment  of 
the  policy  in  question;  that  in  February,  1912,  one 
H.  A.  Sibley  went  to  Coloma,  Michigan,  and  took  with 
him  the  letter  written  by  Anna  to  appellee  above  re- 
ferred to  and  also  a  letter  written  by  Joseph  S.  Lu- 
kens in  his  lifetime  to  appellee  ''about  dropping"  his 
insurance;  that  Sibley  said,  in  substance,  in  the  pres- 
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enoe  of  Amanda  Lukens,  Eoy  0.  Lukens,  William 
Lukens  and  some  others,  that  he  was  in  the  employ 
of,  or  represented  the  Old  Colony  Company  and  that 
there  was  no  chance  to  recover  anything  of  the  com- 
pany on  the  policy,  but  that  he  wanted  to  institute  a 
friendly  suit  against  the  company  to  show  other  policy 
holders  who  were  bringing  other  suits  against  the 
company  that  there  was  no  chance  to  recover  any- 
thing on  their  policies ;  that  he  also  said  he  was  willing 
to  pay  $100  for  the  Lukens  claim  against  the  company ; 
that  he  procured  a  writing  purporting  to  be  an  assign- 
ment of  all  claims  the  Lukens  family  had  against  the 
Old  Colony  Company,  as  well  as  all  they  had  against 
the  Cosmopolitan  Life  Insurance  Association,  and  pur- 
porting to  authorize  the  assignee  to  sue  for,  collect, 
recover,  compromise  or  release  the  claims  so  assigned, 
but  that  the  name  of  the  assignee  was  not  in  the  writ- 
ing when  the  same  was  delivered;  that  Sibley  paid 
$100  for  that  writing;  that  he  was  at  the  time  and 
for  a  year  previously  thereto  had  been  in  the  employ 
of  the  Old  Colony  Company  and  sustained  confidential 
relations  with  the  vice  president  of  that  company;  that 
the  money  paid  for  the  purported  assignment  was 
furnished  by  that  company;  that  Bevins,  whose  name 
was  found  in  the  assignment  when  the  same  was  pro- 
duced at  the  hearing,  was  an  insurance  man  on 
friendly  terms  with  the  oflScers  of  the  Old  Colony  Com- 
pany and  frequently  turned  over  business  to  them 
that  he  could  not  do  for  his  company  and  received 
like  favors  from  them;  but  that  he  had  no  personal 
interest  in  this  litigation  or  in  the  purported  assign- 
ment purchased  from  the  Lukens  family  or  in  the 
money  paid  for  the  same. 

From  the  evidence  before  us  we  are  forced  to  the 
conclusion  that  the  purchaser  of  the  Lukens  claim  by 
Sibley  was  for  the  Old  Colony  Company  and  with  its 
money,  and  was  not  for  Sibley  or  for  Bevins ;  that  this 
suit  was  begun  with  the  knowledge  and  at  the  conniv- 
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ance  of  the  officers  of  that  company  and  was  not  only 
friendly  but  was  collusive. 

The  Supreme  Court  in  In  re  Burdick,  162  HI.  48, 
on  page  52  says:  *'It  is  settled  law  that  while  a  col- 
lusive or  fraudulent  suit  is  still  pending  the  court  will, 
at  the  suggestion  of  either  party  to  the  record,  or  a 
person  in  interest  or  who  may  be  prejudiced  by  the 
judgment,  or  even  at  the  instance  of  a  stranger  who 
appears  as  amicus  curicB,  or  upon  its  own  motion, 
dismiss  such  suit  out  of  court." 

And  in  McAdam  v.  People,  179  111.  316,  the  court 

said: 

*' Where  there  is  no  real  controversy  there  is  noth- 
ing to  decide.  Besides,  the  court  receives  no  assist- 
ance, but  is  misled  by  the  researches  and  labor  of 
counsel  in  such  cases.  There  is  sufficient  legitimate 
business  here  to  demand  all  our  time  and  attention 
without  having  the  dockets  clogged  by  cases  of  this 
character. ' ' 

The  prayer  of  the  intervening  petition  is  therefore 
granted  and  this  suit  is  dismissed.  The  costs  of  both 
courts  to  be  taxed  to  appellee. 

Suit  dismissed. 
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The  People  of  the  State  of  Illinois,  Defendant  In 
Error,  y.  EmlUo  Canntto,  Plaintiff  In  Error. 

(Not  to  be  reported  In  full.) 

EIrror  to  the  Circuit  Court  of  Christian  county;  the  Hon.  Albsbt 
M.  Rose,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1915.    AfQrmed.    Opinion  filed  October  13,  1915. 

Statement  of  the  Case. 

Prosecution  by  the  People  of  the  State  of  Illinois, 
plaintiff,  against  Emilio  Canutto,  defendant,  for  sell- 
ing liquor  in  anti-saloon  territory.  From  a  judgment 
of  conviction,  defendant  brings  writ  of  error, 

J.  E.  HoGAN,  for  plaintiff  in  error. 

Habby  B.  Hebshsy,  for  defendant  in  error. 

Mr.  Justice  Gbaves  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Appeal  and  ebbob,  {  883* — when  necessary  that  abstract  con- 
tain all  given  instructions.  A  court  of  review  wlU  not  consider 
assignments  of  error  based  on  the  rulings  of  the  trial  court  upon 
instructions  unless  all  the  given  instructions  are  incorporated  in 
the  abstract 

2.  Intoxicating  liquobs,  |  5* — what  are  towns  under  Local  Op- 
tion Act,  Towns  are  political  subdivisions  of  the  State  under  the 
Local  Option  Act  (J.  &  A.  K  4637  et  seq.). 

3.  Elections,  §  54* — when  women  may  vote.  Women  may  vote 
on  all  questions  of  public  policy  concerning  which  there  is  no  con- 
stitutional prohibition  and  which  are  submitted  to  the  people  to  de- 
termine by  popular  vote  under  the  acts  of  the  Legislature. 

4.  Intoxicating  liquobs,  §  5* — validity  of  Local  Option  Ad.  In 
passing  the  Local  Option  Act  (J.  &  A.  If  4637  et  seq.),  including  the 
right  to  submit  to  popular  vote  what  shall  be  dry  territory,  the 
Legislature  was  not  limited  by  any  constitutional  provisions,  but 
was  supreme. 

•See  Illinois  Notes  Disest,  Vole.  XI  (9  XV,  and  CuamUitlve  Quarterly,  Mae 
topic  iMi<t  section  mamber* 
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Anderson,  Bleknell  A  Company,  Appellees,  t.  Kaskas- 
kia Liye  Stoek  Insurance  Company,  Appellant. 

1.  Insura^nce,  1 120* — hoto  policy  construed.  The  language  of  an 
Insurance  policy  should.  In  case  of  doubt,  be  construed  most  strongly 
against  the  company. 

2.  iNsimANCB,  {  439* — hoto  policy  requiring  prompt  notice  of  rtcJb- 
neas  of  animal  construed.  A  clause  in  a  policy  of  insurance  on  a 
stallion,  requiring  prompt  notice  of  sickness  to  be  given  the  insurer, 
held  to  merely  require  notice  of  the  sickness  which  actually  caused 
the  stallion's  death. 

Appeal  from  the  Circuit  Court  of  Moultrie  county;  the  Hon. 
Fbankun  IL  BoGos,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1915.    Affirmed.    Opinion  filed  October  13,  1915. 

Chafbe,  Chew  &  Baeeb^  for  appellant. 
E.  J.  Miller,  for  appellees. 

Mr.  Justice  Graves  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  judgment  for  six  hundred 
dollars  against  appellant  in  an  action  of  assumpsit 
on  a  policy  of  live  stock  insurance,  insuring  appellees 
against  loss  of  a  certain  stallion  called  '^Quinet"  by 
death  from  disease,  accident,  fire  and  lightning.  The 
policy  contained  the  following  stipulation: 

*'That  in  the  event  of  said  animal  or  animals'  sick- 
ness, or  an  accident,  arising  from  any  cause  whatever, 
it  shall  be  the  duty  of  the  insured  to  immediately  pro- 
cure the  services  of  a  veterinarian,  and  use  every  pos- 
sible means  to  save  the  life  of  said  animal  or  animals. 

NOTICE  OF  SICKNESS  OB  ACCIDENT  MUST  BE  GIVEN  TO  THE 
HOME  OFFICE  AT  SHELBYVILLE,  ILLINOIS,  DIRECT,  AND  NOT 

THROUGH  AGENTS,  which  uotico  shall  be  by  telegram 
or  telephone  and  confirmed  by  letter  within  twenty- 
four  hours  thereafter.    The  failure  to  perform  any  of 

•See  niinola  Notes  Dljrest,  VoU.  XI  to  XV,  And  CumuUtlTe  Qiuirterly,  same 
topic  and  section  niimber. 
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the  requirements  above  mentioned  as  embodied  in  this 
paragraph,  if  death  should  ensue,  shall  release  this 
company  from  any  and.  all  liability  under  the  policy. ' ' 

While  the  policy  was  in  force  and  on  June  27,  1914, 
the  horse  Quinet  became  sick  with  laminitis.  On  July 
13, 1914,  he  died  of  tetanus. 

To  the  declaration  appellant  filed  the  plea  of  general 
issue  and  two  special  pleas.  By  the  special  pleas 
appellant  attempted  to  interpose  the  breach  of  the 
clause  of  the  policy  above  quoted  as  a  defense.  A 
demurrer  to  both  of  these  special  pleas  was  sustained 
because  it  was  not  alleged  therein  that  the  company 
was  not  notified  of  the  sickness  that  resulted  in  the 
death  of  the  horse.  The  issues  made  up  by  the  dec- 
laration and  plea  of  the  general  issue  were  tried  by  a 
jury.  Whether  the  demurrer  to  the  special  pleas  was 
properly  sustained  depends  upon  the  construction  that 
should  be  given  to  the  clause  of  the  policy  above 
quoted. 

Appellant  insists  that  the  proper  construction  of  it 
should  be  that  a  failure  to  give  notice  of  the  sickness 
of  an  insured  animal  releases  the  insurance  company 
from  all  liability  under  the  policy,  even  though  the 
animal  should  die  from  some  other  cause  disconnected 
with  that  sickness,  while  appellees  insist  the  company 
is  not  released  unless  death  ensue  from  or  as  a  result 
of  a  sickness  of  which  the  company  was  not  notified. 

That  language  contained  in  insurance  policies  should 
in  case  of  doubt  be  construed  most  strongly  against 
the  company  who  worded  them  is  too  well  settled  to 
need  the  citation  of  authority.  The  doubtful  language 
in  the  clause  under  consideration  is  *Hhe  failure  to 
perform  any  of  the  requirements  above  mentioned  as 
embodied  in  this  paragraph''  (referring  to  the  notice 
of  sickness  therein  provided  for)  **if  death  should  en- 
sue,'' shall  release  this  company  from  any  and  all  lia- 
bility under  the  policy.  The  release  of  the  company 
in  case  notice  is  not  given  is  conditional  on  the  further 
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fact  that  death  shall  ensue.  The  definition  of  the 
word  *' ensue''  in  Webster's  New  International  Dic- 
tionary is :  *  *  To  follow ;  to  come  afterward ;  to  follow 
as  a  consequence  or  in  chronological  succession;  to 
result;  as,  an  ensuing  conclusion  or  effect;  the  year 
ensuing."  We  think  the  words  '4f  death  should  en- 
sue" as  used  in  this  policy  clearly  mean,  if  death  fol- 
lows as  consequence.  Aside  from  the  definition  of  the 
words,  the  context  to  our  minds  clearly  shows  that 
such  was  the  sense  in  which  those  words  are  there 
used.  The  clause  reads:  **That  in  the  event  of 
said  •  •  •  animal's  sickness  *  *  *  from  any 
cause  whatever,  it  shall  be  the  duty  of  the  insured  to 
immediately  procure  the  services  of  a  veterinarian, 
and  use  every  possible  means  to  save  the  life  of  said 
animal  *  *  *."  Manifestly  that  means  to  save  the 
life  of  that  animal  from  the  sickness  with  which  it  is 
then  afflicted,  not  some  sickness  with  which  it  may  at 
some  later  date  suffer.  Then  follows  the  provision 
for  notice  and  then  comes  the  clause:  **If  death 
should  ensue,"  clearly  referring  back  to  the  death 
which  every  possible  means  is  to  be  used  to  prevent. 
This  policy  insured  against  loss  by  death  from  disease, 
accident,  fire  and  lightning.  Colic  is  a  disease.  If  the 
interpretation  of  this  contract  insisted  upon  by  appel- 
lant should  prevail,  and  the  horse  should  have  the 
colic  for  an  hour  and  get  well  of  it,  no  notice  of  it 
being  given  the  company,  and  six  months  later  it 
should  be  struck  by  lightning  and  killed,  the  owner 
could  not  recover  because  the  company  had  not  re- 
ceived notice  of  the  attack  of  colic.  A  mere  statement 
of  the  situation  shows  the  absurdity  of  such  a  con- 
struction. 

We  think  the  demurrer  was  properly  sustained. 

Notwithstanding  the  fact  that  the  demurrer  was  sus- 
tained, the  defense  relied  on  at  the  trial  was  the  same 
appellant  sought  to  interpose  by  its  special  pleas,  as 
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is  shown  by  the  following  stipulation  made  part  of  the 
bill  of  exceptions : 

*'It  is  stipulated  by  and  between  the  parties  hereto 
that  defendant  will  not  contest  the  value  of  the  horse 
as  shown  in  the  proof  of  loss  and  does  not  contest  the 
proof  of  loss ;  but  that  its  defense  is  based  upon  the 
lack  of  notice  on  account  of  sickness/' 

The  contention  of  appellant  here  on  the  question  of 

appellees'  right  to  recover  on  the  evidence  in  the  rec- 
ord is  the  same  as  already  referred  to  on  the  question 
of  the  sufficiency  of  the  special  pleas.  The  evidence 
shows  that  notice  was  duly  and  promptly  given  the 
company  when  the  horse  was  stricken  with  tetanus, 
and  it  is  not  contended  here  that  if  the  horse  had  not 
been  sick  before  that  time  the  notice  would  be  insuffi- 
cient, but  it  is  strenuously  insisted  as  before  that 
notice  should  have  been  given  when  the  horse  was 
first  afflicted  with  laminitis,  and  that  as  the  evidence 
fails  to  sliow  such  notice,  appellees  are  not  entitled  to 
recover.  What  has  already  been  said  as  to  the  proper 
construction  of  the  clause  of  the  policy  requiring  notice 
in  case  of  sickness  applies  here  and  need  not  be  re- 
peated. 

The  evidence  shows  without  dispute  that  the  horse 
died  of  tetanus  and  not  of  laminitis  and  that  tetanus 
is  not  caused  by  laminitis ;  that  laminitis  is  an  inflam- 
matory condition  and  that  tetanus  is  a  germ  disease. 
There  was  evidence  tending  to  show  that  the  horse 
had  fully  recovered  from  laminitis  before  he  was 
stricken  with  tetanus.  The  jury  were  explicitly  in- 
structed that  they  must  find  that  to  be  true  before 
they  could  find  the  issues  for  the  plaintiffs.  Their  ver- 
dict is  therefore  a  finding  that  the  horse  had  com- 
pletely recovered  from  laminitis  before  he  was  stricken 
with  tetanus. 

We  are  not  prepared  to  say  the  verdict  is  contrary 
to  the  weight  of  the  evidence. 

Something  has  been  said  by  appellant  in  their  argu- 
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ment  about  the  sufficiency,  of  the  proof  of  loss  and  of 
the  right  of  the  company  to  cancel  the  policy,  but  those 
questions  have  been  eliminated  by  the  stipulation 
above  quoted. 

The  rulings  of  the  court  on  the  admission  and  ex- 
clusion of  the  evidence  and  on  the  giving,  modifying 
and  refusing  of  instructions  were  in  accord  with  the 
views  here  expressed.  The  judgment  is  therefore  af- 
firmed. 

Judgment  affirmed. 


Snsan  M.  Jaekson,  Appellee,  t.  William  F.  Reeter, 

Appellant. 

1.  Assumpsit,  Action  of,  (  59* — when  no  recovery  for  compensa- 
tion for  use  and  occupation  at  common  law.  At  the  common  law, 
rents  or  compensation  for  use  and  occupation  could  not  be  recovered 
except  where  the  relation  of  landlord  and  tenant  was  shown  to 
exist. 

2.  Assumpsit,  Action  of,  §  59* — when  recovery  ,for  compensation 
lor  use  and  occupation  may  "be  had  under  statute.  To  be  entitled 
to  recover  under  section  1  of  chapter  80,  Rev.  St.  (J.  ft  A.  IT  7039), 
upon  the  theory  of  an  implied  promise  to  pay  reasonable  compen- 
sation for  the  use  of  land,  one  must  be  the  owner  of  some  estate  in 
the  premises  and  the  possession  must  not  be  under  claim  of  title 
or  adverse  to  that  of  the  owner  or  under  an  agreement  that  he 
need  not  pay  rent. 

3.  Assumpsit,  Action  of,  |  64* — when  no  recovery  for  compensa- 
tion for  use  and  occupation  may  he  had.  One  having  a  mere  right 
to  redeem  land  claimed  by  the  occupier  under  an  adverse  title  has 
no  right  of  action  against  such  person,  either  at  common  law  or 
under  the  statutes,  either  for  rent  or  compensation  for  use  and 
occupation. 

Appeal  from  the  Circuit  Court  of  Christian  county;  the  Hon. 
Albbbt  M.  Rose,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1915.  Reversed  with  finding  of  fact.  Opinion  filed  October 
13,  1915. 

•Bee  min^fl  Notes  IMirest.  Vols.  XI  to  XY,  and  CumulatlTe  Qnarterlj.  same 
toplo  and  section  number. 
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Thomas  B.  Jack,  for  appellant 
E.  C.  Nbff,  for  appellee. 

Mr.  Justice  Graves  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  judgment  in  a  suit  in  as- 
sumpsit brought  by  appellee  against  appellant  in  the 
Circuit  Court  of  Christian  county  to  recover  from 
appellant  for  the  use  and  occupation  of  certain  farm 
lands.  Appellant  filed  a  plea  of  the  general  issue  with 
notice  that  on  the  trial  he  would  show  no  privity  be- 
tween plaintiflf  and  defendant  as  to  her  demand;  no 
title  in  plaintiff  to  the  rents  demanded  from  defend- 
ant; and  estoppel  by  decree.  The  trial  was  by  the 
court,  jury  being  waived.  The  judgment  was  for  ap- 
pellee for  $662.50  and  for  costs. 

There  is  no  serious  conflict  in  the  evidence.  Most  of 
the  facts  are  stipulated.  So  far  as  they  are  mate^ 
rial  for  the  determination  of  this  appeal  the  facts  are 
as  follows :  One  Johnson,  a  brother  of  appellee,  form- 
erly owned  the  real  estate  in  question.  He  borrowed 
of  appellant  about  $6,850  and  gave  him  a  deed  of  the 
premises  to  secure  the  loan  but  retained  possession. 
Later  he  filed  a  bill  in  chancery  to  redeem  the  prem- 
ises from  appellant.  In  that  proceeding  a  decree  was 
entered  fixing  the  amount  due  appellant  from  Johnson 
and  ordering  Johnson  to  pay  appellant  the  amount 
found  due  by  a  certain  date,  or  be  forever  foreclosed 
of  all  his  rights  in  the  premises.  Johnson  failed  to 
pay  the  amount  decreed  by  the  date  fixed  and  was  dis- 
possessed of  the  premises  by  means  of  a  writ  of  as- 
sistance. Appellant  then  occupied  the  premises  for 
one  cropping  season.  Just  before  the  expiration  of  the 
time  fixed  in  the  decree  in  which  Johnson  could  re- 
deem, his  sister,  the  appellee  here,  obtained  a  judg- 
ment against  him  and,  after  offering  to  pay  appellant, 
the  money  he  had  invested  in  the  premises  with  inter- 
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est  and  cost,  filed  her  bill  to  redeem  as  a  creditor.  In 
due  time  a  decree  was  entered  in  that  suit  providing 
that  she  could  redeem  by  paying  to  appellant  the 
amount  of  his  claim  together  with  certain  interest  and 
costs.  Appellee  complied  with  the  conditions  and  paid 
appellant  his  money,  whereupon  he  surrendered  pos- 
session to  her.  Soon  thereafter  this  suit  was  com- 
menced by  appellee  to  recover  of  appellant  rents  or 
a  fair  and  reasonable  satisfaction  for  the  use  and 
occupation  of  the  premises  for  the  time  he  was  in 
possession  thereof,  with  the  result  already  stated. 

At  the  common  law,  rents  or  compensation  for  use 
and  occupation  could  not  be  recovered  except  where 
the  relation  of  landlord  and  tenant  was  shown  to  ex- 
ist. Fender  v.  Rogers,  97  111.  App.  280;  Hadley  v. 
Morrison,  39  111.  393 ;  Hill  v.  Coal  Valley  Min.  Co.,  103 
HI.  App.  41;  Budding  v.  HUl,  15  HI.  61;  McNair  v. 
Schwartz,  16  HI.  24;  Greenup  v.  Vernor,  16  111.  26; 
BaUey  v.  Campbell,  2  HI.  110. 

The  only  statutory  enactment  that  changes  this  com- 
mon-law rule  is  section  1  of  chapter  80,  Rev.  St.  (J.  & 
A.  ^  7039),  which  provides:  ''That  the  owner  of 
lands,  his  executors  or  administrators,  may  sue  for 
and  recover  rent  therefor,  or  a  fair  and  reasonable 
satisfaction  for  the  use  and  occupation  thereof,  by  ac- 
tion of  debt  or  assumpsit,  in  any  court  of  competent 
jurisdiction,  in  any  of  the  following  cases : ' '  then  fol- 
lows a  list  of  five  conditions  upon  which  such  recovery 
may  be  had.  The  second  of  those  conditions  is: 
**When  lands  are  held  and  occupied  by  any  person 
without  any  special  agreement  for  rent. ' '  It  is  under 
this  clause  of  the  statute  appellee  claims  to  be  entitled 
to  recover. 

That  clause  when  construed  with  the  part  of  the 
section  which  precedes  it  plainly  means  that  rents  or 
fair  and  reasonable  satisfaction  for  the  use  and  occu- 
pation of  lands  held  and  occupied  by  one  person  and 
owned  by  another  may  be  collected  by  the  owner  in 
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an  action  of  debt  or  assumpsit.  When  one  party 
occupies  the  premises  of  another  without  any  agree- 
ment for  the  payment  of  rent,  the  law  implies  a  prom- 
ise on  the  part  of  the  occupant  to  pay  the  owner,  for 
the  use  and  occupation  thereof,  a  reasonable  rental 
value.  W.  C.  Walsh  S  Co.  v.  Taylor,  142  HI.  App.  46. 
On  page  48  of  the  opinion  in  that  case  Mr.  Justice 
Holdom  says:  ''Aside  from  the  presumptions  of  law, 
the  statutes  of  this  State  in  terms  give  the  same  reme- 
dies to  owners  against  occupants  when  the  relation  of 
landlord  and  tenant  does  not  exist,  as  such  owner 
would  have  if  such  relationship  existed.'^  He  then 
quotes  the  parts  of  section  1  of  chapter  80,  Rev.  St. 
here  under  consideration. 

To  be  entitled  to  recover  under  the  statute  quoted, 
upon  the  theory  of  an  implied  promise  to  pay  reason- 
able compensation  therefor,  one  must  be  the  owner  of 
some  estate  in  the  premises  and  the  possession  of  the 
other  must  not  be  under  claim  of  title  or  adverse  to 
that  of  the  owner  or  under  an  agreement  that  he  need 
not  pay  rent.  {Oakes  v.  Oakes,  16  111,  106.)  Or  where 
there  is  an  express  disclaimer  that  he  holds  under  such 
owner.  {Woody att  v.  Connell,  38  111.  App.  475.)  The 
theory  of  such  liability  is  that  the  one  in  possession 
recognizes  the  title  of  the  owner  and  holds  under  him. 

Appellee  was  not  the  owner  of  the  land  occupied  by 
appellant,  or  of  any  estate  in  it  while  he  was  in  pos- 
session. Nor  did  he  recognize  her  as  having  any  right, 
title  or  interest  in  it.  He  held  it  adversely  to  her. 
She  was  not  the  owner  of  the  premises  or  any  estate 
in  it  while  she  was  claiming  the  right  to  redeem,  nor 
at  least  until  she  had  redeemed,  if  she  was  then. 
When  she  paid  the  amount  fixed  by  the  court  as  due 
appellant  in  the  decree  awarding  her  the  right  to  re- 
deem, he  immediately  surrendered  possession  to  her. 
He  therefore  was  never  in  possession  under  her  and 
owed  lior  no  obligation  to  compensate  her  for  use  and 
occupation.    Whether  appellee  is  yet  the  owner  of  the 
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premises  or  can  be  until  the  same  are  sold  under  an 
execution  on  the  judgment  made  the  basis  of  her  re- 
demption proceeding  we  do  not  here  determine,  be- 
cause it  is  not  involved.  Neither  do  we  consider  it 
necessary  to  determine  whether  the  decree  awarding 
her  a  right  to  redeem  is  res  judicata  as  to  the  question 
whether  appellant  owed  any  one  rent,  or  compensa- 
tion for  use  and  occupation  to  any  one. 

It  is  clear  to  our  minds  that  appellee  has  no  right 
of  action  against  appellant  either  at  the  common  law 
or  under  the  statutes,  either  for  rent  or  compensation 
for  use  and  occupation. 

The  judgment  of  the  Circuit  Court  is  therefore  re- 
versed with  a  finding  of  fact  to  be  incorporated  in  the 
judgment  of  this  court. 

Judgment  reversed  with  finding  of  fact. 

Finding  of  fact.  We  find  as  an  ultimate  fact  that 
appellee  did  not  own  the  premises  in  question  or  any 
interest,  title  or  estate  therein  while  appellant  was  in 
possession  thereof* 

Vol.  CCI  s 
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V.  C.  Benjamin,  Appellee,  t.  James  A.  Allison  et  ux., 

Appellants. 

1«  FoBCiBLE  KNimr  AND  DETAiNBB,  186* — whot  prercQuiHte  to 
juriadMian  of  action  of  forcible  detainer.  An  action  of  forcible 
detainer,  being  in  derogation  of  the  common  law,  the  statute  under 
which  it  is  brought  must  be  fally  complied  with  in  order  to  confer 
Jurisdiction. 

2.  FoBciBLB  ENTBT  ASD  DETAiiTEB,  §  30* — whcn  demand  in  loriting 
prerequisite  to  maintenance  of  action  of  fordhle  detainer,  A  de- 
mand in  writing  is  an  essential  prerequisite  before  bringing  an 
action  of  forcible  detainer  by  a  purchaser  of  premises  at  sale  under 
execution  or  decree,  or  those  claiming  under  him. 

3.  Forcible  xntbt  Aim  detaineb,  i  36* — when  court  acquiree  no 
jurisdiction  of  action  of  forcible  detainer.  In  an  action  in  forcible 
detainer  where  no  notice  was  served  on  one  defendant  and  a  notice 
serred  on  the  other  bore  no  signature,  as  required  by  the  statute, 
and  incorrectly  described  the  property 'in  question,  held  that  the 
court  acquired  no  Jurisdiction,  and  its  Judgment  for  the  plaintiff 
was  a  nullity. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the 'Hon. 
CoLosTiN  D.  Myebs,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1916.    Reyersed.    Opinion  filed  October  13,  1915. 

Carlock  &  Cablock,  for  appellants. 

M.  A.  Bbennak  and  Ralph  Heffebnan,  for  appellee. 

Mr.  Justice  Graves  delivered  the  opinion  of  the 
court. 

Appellee  brought  suit  in  forcible  detainer  against 
appellant  before  a  justice  of  the  peace.  From  the 
judgment  of  that  court  an  appeal  was  taken  to  the 
Circuit  Court,  where  judgment  was  rendered  award- 
ing possession  to  appellee,  the  plaintiff  below.  The 
record  of  the  Circuit  Court  is  brought  here  for  review 
by  appeal  of  defendants  below. 

The  facts  are  that  in  1901  one  J.  H.  Johns  recovered 

*8ce  niinoiii  Notes  Digest,  Vol*.  XI  to  XV,  and  CvmiilaMT*  Qiuwterij. 
topic  and  necMon  number. 
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a  judgment  before  a  justice  of  the  peace  for  $59.71 
against  the  father  and  mother  of  appellant  James  A. 
Allison.  At  that  time  they  were  the  owners  of  a  life 
estate  in  the  real  estate  in  question  here.  Appellant 
James  A.  Allison  owned  the  fee  subject  to  the  life  use 
of  his  parents.  A  transcript  of  that  judgment  being 
duly  certified  by  the  justice  before  whom  it  was  ren- 
dered, an  execution  was  issued  by  the  clerk  of  the  Cir- 
cuit Court  and  levied  on  the  life  estate  of  the  elder 
Allisons,  and  such  estate  was  in  due  time  sold,  and 
was  purchased  by  one  Calvin  Raybum.  He  executed 
a  conveyance  to  A.  L.  Samuel  dated  December  29, 
1904.  He  executed  a  conveyance  to  appellee  on  June 
14,  1913.  These  two  deeds  were  recorded  on  the  same 
day  the  last  one  was  executed.  The  elder  Allisons 
lived  on  the  premises  until  1907  when,  both  being 
sick,  they  went  to  Bloomington  to  be  ''doctored." 
They  did  not  move  the  furniture  from  the  home  place 
and  occasionally  returned  to  it  for  short  stays.  In 
1908,  James  Allison,  Sr.,  died.  In  1913,  the  elder  Mrs. 
Allison  returned  to  the  premises  and  was  residing 
thereon  when  this  suit  was  instituted.  When  she  re- 
turned, as  well  as  while  she  and  her  husband  were  in 
Bloomington,  the  premises  were  farmed  on  share  rent 
by  appellant  as  the  tenant  of  his  parents.  He  was 
also  residing  on  the  premises  when  this  suit  was  in- 
stituted. No  demand  for  possession  of  any  kind  was 
made  on  the  elder  Mrs.  Allison,  and  the  only  notice 
or  demand  in  writing  ever  served  on  any  one  in  this 
case  so  far  as  this  record  shows  was  the  following: 

''Bloomington,  HI.,  Nov.  29,  1913. 
' '  To  James  Almon  Allison  : 

"You  are  hereby  notified  to  vacate  the  following 
described  property  by  March  First,  Nineteen  Hundred 
and  Fourteen  (1914) :  North  East  Quarter  of  the 
North  West  Quarter  of  Section  Fifteen  (15),  and 
eleven  (11)  acres  off  of  the  West  side  of  the  South 
West  Quarter  of  the  North  East  Quarter  of  Section 
Fifteen  (15),  except  One  Acre  in  North  East  comer 
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of  the  eleven  (11)  acres  above  described,  all  in  Town- 
ship Twenty-three  (23)  N.  Eange  East  of  3rd  P.  M., 
in  McLean  County,  111.'' 
That  notice  was  not  signed  by  any  one. 

The  case  was  tried  by  the  court  without  a  jury. 
The  record  shows  a  finding  that  possession  of  the 
* '  premises  described  in  the  complaint ' '  are  unlawfully 
withheld.  The  description  of  the  premises  in  the  com- 
plaint and  in  the  notice  are  not  the  same.  A  certain 
tract  of  eleven  acres  is  described  in  the  complaint  as 
being  in  the  ''North  West  Quarter  of  the  North  East 
Quarter  of  Section  Fifteen."  The  foregoing  notice 
described  an  eleven  acre  tract  as  being  in  the  ''South 
West  Quarter  of  the  North  East  Quarter''  of  that 
section. 

Section  2  of  chapter  57,  Rev.  St.  (J.  &  A.  ^  5843) 
provides:  "The  person  entitled  to  the  possession  of 
lands  or  tenements  may  be  restored  thereto  in  the 
manner  hereafter  provided : 

"Sixth — *  *  *  When  lands  or  tenements  have 
been  *  *  *  sold  under  the  judgment  or  decree  of 
any  court  in  this  State,  *  *  •  and  the  *  *  • 
party  to  such  judgment  or  decree  •  •  *  refuses  or 
neglects  to  surrender  possession  thereof  after  demand 
in  writing  by  the  person  entitled  thereto,  or  his 
agent. ' ' 

Section  3  (J.  &  A.  1[  5844)  of  that  chapter,  after 
providing  how  such  demand  may  be  served,  and  the 
form  it  may  be  in,  provides:  "Which  demand  shall 
be  signed  by  the  person  claiming  such  possession,  his 
agent  or  attorney." 

The  action  of  forcible  entry  and  detainer,  or  for- 
cible detainer,  being  special  statutory  proceedings, 
summary  in  their  nature  and  in  derogation  of  the  com- 
mon law,  the  statute  conferring  such  jurisdiction  must 
be  strictly  pursued  in  the  method  of  procedure  pre- 
scribed by  it  or  jurisdiction  will  fail  to  attach.  Fitz- 
gerald V.  Quinn,  165  111.  355,  360;  French  v.  Wilier, 
126  111.  611. 
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A  demand  in  writing  is  an  essential  prerequisite 
before  bringing  an  action  of  forcible  detainer  by  a^ 
purchaser  of  premises  at  sale  under  execution  or  de- 
cree, or  those  claiming  under  him.  Dickason  v.  Da/w- 
son,  85  111.  53;  Brackensieck  v.  Vahle,  48  HI.  App.  312; 
Lehman  v.  Whittington,  8  HI.  App.  374;  Jennings  v. 
Jennings,  94  Bl.  App.  26. 

No  demand  whatever  being  made  on  one  of  the  ap- 
pellants, and  the  notice  served  on  the  other,  even  if  it 
could  be  construed  to  be  intended  as  a  demand,  not  be- 
ing signed  by  appellee,  or  his  agent  or  attorney  as  the 
statute  requires,  or  in  fact  by  any  one,  and  not  cor- 
rectly describing  the  property,  the  court  failed  to  ac- 
quire jurisdiction,  and  its  judgnient  is  a  nullity.  The 
judgment  of  the  Circuit  Court  is  therefore  reversed. 

Judgment  reversed. 


O'Neill  ft  Gyles,  Appellees,  t.  Postal  Telegraph-Gable 

Company,  Appellant. 

1.  Teudqbaphb  ▲kd  telephones,  §  29* — lohat  law  governs  liahility 
for  delay  in  transmission  of  interstate  telegrams.  All  questions 
relating  to  Habillty  for  damages  by  reason  of  delay  in  transmission 
of  interstate  telegrams  must  be  determined  under  the  Federal  law. 

2.  CoMHEBCE,  (  6* — what  is  effect  of  Carmack  Amendment  to  In- 
terstate Commerce  Act,  The  Carmack  Amendment  to  the  Inter- 
state Commerce  Act  supersedes  all  the  regulations  and  policies  of 
the  States  on  subjects  covered  by  it. 

3.  TELEoaAPHS  AND  TELEPHONES,  §  24* — What  is  extent  of  lialHlity 
far  delay  in  delivery  of  cipher  message.  Where  an  interstate  tele- 
graph message  is  in  cipher  and  unintelligible  and  the  telegraph 
company  is  not  informed  of  the  nature,  importance  or  extent  of  the 
transaction  to  which  it  relates,  the  damages  for  delay  in  delivery 
are,  where  a  stipulation  on  the  back  of  the  blank  so  provides,  lim- 
ited to  the  amount  paid  by  the  sender  for  its  transmission,  and  if  he 

•Hee  Illlnoiti  Noteii  DUesi,  Vols.  XI  to  XY,  and  Cumulative  Quarterlj,  ■ain« 
t4>plc  and  Mctloa  number. 
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has  paid  nothing,  as  where  the  message  has  been  sent  "collect,"  he 
can  recoYer  nothing. 

4.  Tklegbaphs  and  tblkphones,  I  27* — when  sender  of  interMtate 
message  hound  hy  terms  on  hlanks  limiting  liaMlity.  A  sender  of 
an  interstate  telegraph  message  is  bound  by  the  terms  relating  to 
the  company's  liability  for  delay,  printed  upon  the  back  of  the  blank 
on  which  he  writes  the  message,  whether  he  knows  of  them  or  not 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hcml 
CoLOSTiN  D.  Mtbss,  JudgOb  presiding.  Heard  in  this  court  at  the 
April  term,  1916.  Reversed  with  finding  of  fact  Opinion  filed  Oc- 
tober 13,  1916.    Rehearing  denied  December  11,  1916. 

0  'CoNNELL  &  DoLAK,  f  or  appellant. 

Thomas  S.  Weldon  and  Db  Mange^  Gillesfib  and 
De  Mange^  for  appellees. 

Mb.  Justice  Gbayes  delivered  the  opinion  of  the 
court. 

Appellees  were  grain  brokers  at  Bloomington,  Uli- 
nois.  They  bought  grain  in  carload  lots  from  local 
dealers  and  shipped  the  same  to  and  sold  the  same 
at  various  large  cities,  among  which  was  Cincinnati, 
Ohio.  Much  of  their  business  was  conducted  by  tele- 
graph. Some  of  the  messages  were  in  cipher  and  were 
unintelligible.  Appellant  is  a  telegraph  company  en- 
gaged in  the  business  of  transmitting  for  hire  mes- 
sages for  its  patrons  from  one  of  its  offices  to  another 
located  in  the  same  and  differeht  States. 

On  May  28, 1912,  at  8 :45  a.  m.,  appellees  filed  in  the 
offices  of  appellant  in  Bloomington  to  be  sent  collect 
to  Cincinnati,  Ohio,  the  following  message: 

*'To  Allen  &  Munson, 

Cincinnati,  Ohio. 
Bought  absolute  acutely  dampness. 

O'Neill  &  Gyles. ^^ 

On  the  face  of  the  blank  on  which  this  telegram  was 

written  there  was  printed  the  following: 

•See  Illinois  Notes  Dlfesi,  Vols.  XI  to  XV»  and  OnmiilstlTe  i^oartorly,  Mme 
tople  and  teciloa  nvmber. 


Third  District — October,  1915,  39 

O'Neill  ft  Gyles  y.  Postal  Telegraph-Cable  Co.»  201  IlL  App.  87. 

"The  Postal  Telegraph-Cable  Company  (incorpo- 
rated transmits  and  delivers  this  message  subject  to 
the  terms  and  conditions  printed  on  the  back  of  this 
blank.  •  *  •  send  the  following  telegram  subject 
to  the  terms  on  the  back  hereof,  which  are  hereby 
agreed  to.*' 
On  the  back  of  the  blank  is  printed  the  following: 
**The  Postal  Telegraph-Cable  Company 

(Incorporated) 
transmits  and  delivers  the  within 
telegram  subject  to  the  following 
Terms  and  conditions: 
' '  To  guard  against  mistakes  or  delays,  the  sender  of 
a  telegram  should  order  it  repeated;  that  is,  tele- 
graphed back  to  the  originating  office  for  comparison. 
For  this,  one-half  of  the  unrepeated  telegram  rate  is 
charged  in  addition,  unless  otherwise  indicated  on  its 

face  THIS  IS  AN  UNREPEATED  TELEGRAM  AND  PAm  FOR  AS 

sxjcH,  in  consideration  whereof,  it  is  agreed  between 
the  sender  of  the  telegram  and  this  company  as  fol- 
lows: 

**1.  The  Company  shall  not  be  liable  for  mistakes 
or  delays  in  the  transmission  or  delivery,  or  for 
non-delivery,  of  any  unrepeated  telegram,  beyond  the 
amount  received  for  sending  the  same;  nor  for  mis- 
takes or  delays  in  the  transmission  or  delivery,  or  for 
non-delivery,  of  any  repeated  telegram,  beyond  fifty 
times  the  sum  received  for  sending  the  same,  unless 
SPECIALLY  valued;  uot  iu  auy  case  for  delays  arising 
from  unavoidable  interruption  in  the  working  of  ite 
lines ;  nor  for  errors  in  cipher  or  obscure  telegrams. 

"2.  In  any  event  the  Company  shall  not  be  liable 
for  damages  for  any  mistakes  or  delays  in  the  trans- 
mission or  delivery,  or  for  non-delivery  of  this  tele- 
gram, whether  caused  by  the  negligence  of  its  servants 
or  otherwise,  beyond  fifty  times  the  repeated  tele- 
gram rate,  at  which  amount  this  telegram,  if  sent  as 
a  repeated  telegram,  is  hereby  valued,  unless  a  greater 
value  is  stated  in  writing  hereon  at  the  time  the  tele- 
gram is  offered  to  the  Company  for  transmission,  and 
an  additional  sum  paid  or  agreed  to  be  paid  based  on 
such  value  equal  to  one-tenth  of  one  per  cent,  thereof. 
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**3.  The  Company  is  hereby  made  the  agent  of  the 
sender,  without  liability,  to  forward  this  telegram  over 
the  lines  of  any  other  Company  when  necessary  to 
reach  its  destination. 

**4.  Messages  will  be  delivered  free  within  the  es- 
tablished free  delivery  limits  of  the  terminal  oflSce. 
For  delivery  at  a  greater  distance  a  special  charge 
will  be  made  to  cover  the  cost  of  such  delivery. 

**5.  No  responsibility  regarding  messages  attaches 
to  this  Company  until  the  same  are  presented  and  ac- 
cepted at  one  of  its  transmitting  offices;  and  if  any 
message  is  sent  to  such  office  by  one  of  this  Company's 
messengers,  he  acts  as  the  agent  for  the  sender  for 
the  purpose  of  delivering  the  message  and  any  notice 
or  instructions  regarding  it  to  the  Company's  agent 
in  its  said  office. 

'^6.  The  Company  shall  not  be  liable  for  damages 
or  statutory  penalties  in  any  case  where  the  claim  is 
not  presented  in  writing  within  sixty  days  after  the 
telegram  is  filed  with  the  Company  for  transmission. 

^*7.  The  above  terms  and  conditions  shall  be  bind- 
ing upon  the  receiver  as  well  as  the  sender  of  this 
telegram. 

*  *  8.  No  EMPLOYEE  OF  THIS  COMPANY  IS  AUTHORIZED  TO 
VARY  THE  FOBBGOING. 

Clabbnce  B.  MacE[ay,  President. 
'  *  Chables  C.  Adams,  Edward  Reynolds, 

Vice-Pres't.  Vice-Pres't  and  Gen'l.  Mgr. 

Charles  P.  Bruch, 
Vice-Pres't.'' 
The  message  was  an  unrepeated  message  sent  at 
the  rate  charged  for  unrepeated  messages,  the  charge 
therefor  to  be  collected  at  Cincinnati,  Ohio,  and  was 
in  cipher  and  wholly  unintelligible  without  the  key 
to  the  cipher,  and  it  does  not  -appear  that  appellant 
was  informed  of  its  contents,  importance  or  nature,  or 
of  the  amount  of  the  transaction. 

It  is  contended  that  the  message  was  unduly  delayed 
and  that  appellees  suffered  a  loss  of -$175,  in  conse- 
quence of  such  delay. 
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A  judgment  of  $175  against  the  telegraph  company 
was  obtained  in  the  Circuit  Court. 

In  the  view  we  take  of  the  cMe  it  may  be  conceded 
that  the  message  was  unduly  delayed  and  that  appel- 
lees were  damaged  to  the  amount  of  the  judgment. 
Yet  that  judgment  must  be  reversed  for  other  reasons. 

The  message  sent  was  an  interstate  message,  and 
comes  within  the  provisions  of  the  Act  of  Congress 
known  as  the  Carmack  Amendment  to  the  Hepburn 
Act.  Section  1  of  that  Act  as  thus  amended  provides : 
**That  the  provisions  of  this  act  shall  apply  to  *  *  * 
telegraph,  telephone  and  cable  companies  •  •  • 
engaged  in  sending  messages  from  one  State,  territory 
or  district  of  the  United  States  to  any  other  State, 
territory  or  district  of  the  United  States,  or  to  any 
foreign  country,  who  shall  be  considered  and  held  to 
be  common  carriers  within  the  meaning  and  purposes 
of  this  act  *  •  *.  AH  charges  made  for  any  services 
rendered  or  to  be  rendered  *  *  *  for  the  transpor- 
tation of  messages  by  telegraph  *  *  *  or  in  con- 
nection therewith  shall  be  just  and  reasonable  *  *  *. 
Provided  that  messages  by  telegraph  *  *  *  subject 
to  the  provisions  of  this  act,  may  be  classified  into 
day,  night,  repeated,  unrepeated,  letter  commercial, 
press,  government  and  such  other  classes  as  are  just 
and  reasonable  and  different  rates  may  be  charged  for 
the  different  classes  of,  messages.  ^^ 

All  questions  relating  to  liability  for  damages  by 
reason  of  delay  in  transmission  of  interstate  telegrams 
must  be  determined  under  the  Federal  law.  Western 
Union  Tel.  Co.  v.  Bilisoly,  116  Va.  562,  82  S.  E.  91 ; 
Western  Union  Tel.  Co.  v.  First  Nat.  Bank  of  Berry- 
vUle,  116  Va.  1009,  83  S.  E.  424 ;  Williams  v.  Western 
Union  Tel.  Co.,  203  Fed.  140.  The  Carmack  Amend- 
ment supersedes  all  the  regulations  and  policies  of 
the  State  on  subjects  covered  by  it.  Adams  Exp.  Co. 
V.  Croninger,  226  U*  S.  491;  Gamble-Robinson  Com- 
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mission  Co.  v.  Union  Pac.  R.  Co.,  262  111.  400 ;  Staley 
V,  Illinois  Cent.  R.  Co.,  268  111.  356. 

Where,  as  in  this  case,  the  message  is  in  cipher  and 
is  unintelligible  and  the  telegraph  company  is  not  in- 
formed of  the  nature,  importance  or  extent  of  the 
transaction  to  which  it  relates,  the  damages  for  delay 
are  limited  by  the  Federal  law  to  the  amount  paid 
by  the  plaintiff  for  sending  it.  Primrose  v.  Western 
Union  Tel.  Co.,  154  U.  S.  1 ;  Postal  Co.  v.  Nichols,  159 
Fed.  643 ;  Western  Union  Tel.  Co.  v.  Coggin,  15  C.  0. 
A.  231,  68  Fed.  137. 

Appellees  in  the  case  at  bar  paid  nothing  for  send- 
ing the  message  in  question,  and  therefore  under  the 
rule  announced  can  recover  nothing. 

In  view  of  what  has  been  said,  it  seems  unnecessary 
to  determine  whether  the  sender  of  this  message  was 
aware  of  the  stipulation  and  conditions  printed  on  the 
face  and  back  of  the  blank  on  which  he  wrote  this 
message  or  whether  appellees  were  bound  by  those 
stipulations,  whether  he  actually  knew  what  they  were 
or  not. 

It  is  perhaps  enough  to  say  of  the  first  question  that 
appellee  who  wrote  this  message  was  himself  a  tele- 
graph operator  and  had  during  the  seven  months  next 
preceding  the  sending  of  this  message  sent  several 
thousand  messages  written  on  the  same  kind  of  blanks, 
and  while  it  might  be  true  that  he  did  not  know  what 
the  stipulations  and  conditions  thereon  were,  if  he 
did  not,  he  certainly  was  lacking  in  ordinary  obser- 
vation. 

As  to  whether  he  would  be  bound  by  those  condi- 
tions and  stipulations  if  he  was  in  truth  ignorant  of 
them,  the  holdings  of  our  State  courts  are  in  conflict 
with  the  decisions  of  the  United  States  courts.  Our 
courts  hold  that  he  would  not  be.  Webbe  v.  Western 
Union  Tel.  Co.,  169  111.  610;  Tyler,  Ullman  d  Co.  v. 
Western  Union  Tel.  Co.,  60  HI.  424; ;  Beggs  v.  Postal 
Tel-Cable  Co.,  258  111.  238  [5  N.  C.  C.  A.  650],  and  that 
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is  undonbtedlv  the  law  as  to  intrastate  messages.  But 
the  Federal  courts  take  the  opposite  view,  and  hold 
that  the  sender  of  a  message  is  bound  by  the  condi- 
tions and  stipulations  printed  on  the  blank  on  which 
he  writes  the  message  whether  he  actually  knows  what 
they  were  or  not.  Primrose  v.  Western  Union  Tel.  Co,, 
154  U.  S.  1 ;  Beasley  v.  Western  Union  Tel.  Co.,  39  Fed. 
181;  Postal  Tel-Cable  Co.  v.  Nichols,  89  0.  0.  A.  585, 
159  Fed.  643.  See  also  Adams  Exp.  Co.  v.  Croninger, 
226  U.  S.  491. 

Under  the  rule  that  the  Federal  law  governs  as  to 
interstate  messages,  it  would  seem  that  appellees  were 
bound  by  the  conditions  printed  on  the  blank  used  in 
sending  this  message.  One  of  those  stipulations  ex* 
pressly  provides  that  the  company  will  not  be  liable 
for  mistakes  or  delays  in  sending  of  any  unrepeated 
messages  beyond  the  amount  received  for  sending  the 
same. 

The  judgment  of  the  Circuit  Court  is  reversed  with 
a  finding  of  fact  to  be  incorporated  in  the  judgment 
of  this  court  that  appellees  paid  nothing  for  sending 
the  message,  the  delay  in  the  delivery  of  which  is  made 
the  basis  of  this  suit. 

Reversed  mth  finding  of  fact. 


44  ^     Appellate  Coubts  of  Illinois. 

Jordan  et  aL  ▼.  Jordan,  201  111.  App.  44. 


James  A.  Jordan  and  Charles  A.  Jordan,  Appellees,  y. 
Amanda  Jordan,  8r.,  et  aL,  on  appeal  of  Nettie 
B.  Jordan  et  aL,  Appellants. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Ck>urt  of  Ford  county;  the  Hon.  Colostin 
D.  Mtebs,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1915.  Reversed  and  remanded  with  directions.  Opinion  filed  Octo- 
ber 13,  1915. 

Statement  of  the  Case. 

Report  by  trustees  of  an  estate  praying  a  decree 
ordering  distribution  of  the  fund.  James  A.  Jordan 
and  Charles  A.  Jordan,  trustees,  petitioners,  against 
Amanda  Jordan,  Sr.,  et  aL,  respondents,  on  appeal  of 
Nettie  B.  Jordan,  Chloa  Day  Jordan,  James  Blaine 
Jordan,  Cenoth  L.  Jordan,  William  McKinley  Jordan, 
Homer  Jordan,  by  Frank  Lindley,  his  guardian  ad 
litems  respondents,  from  a  decree  ordering  distribu- 
tion. 

John  H.  Passmobe  and  Daniel  Biley  MgMasteb,  for 
appellants. 

C.  E.  Beach  and  Phillips  &  Swanson,  for  appellees. 

Frank  Lindley,  for  Homer  Jordan,  minor  appel- 
lant. 

Mb.  Justice  Gbavbs  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Estates,  §  3* — when  estate  not  vested.  Where  by  wlU  proi^ 
erty  was  left  to  trustees  to  collect  rents  and  profits  and  pay  off  all 
indebtedness  and  then  to  pay  the  income  thereof  equally  amonsr  the 

•See  nilnois  Notes  Digest,  Vols.  XI  to  XV,  and  CnmulAtlTe  Quartoriy,  Musa 
i<Vle  and  teetlon  number. 
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teetator's  children  living  at  Buch  time,  and  to  the  heirs  of  such 
child  as  may  have  died,  the  portion  which  would  have  gone  to  him 
had  he  been  living,  and  it  was  further  provided  by  such  will  that 
the  amount  of  an  advancement  made  and  to  be  made  to  one  of  the 
testator's  grandsons  should,  if  not  repaid  by  him,  be  deducted  from 
any  money  that  might  eventually  go  to  his  father,  and  the  father 
died  before  the  debts  of  the  estate  were  paid  and  thus  did  not  be- 
come entitled  to  any  of  the  proceeds  of  the  income  thereof,  a  decree 
finding  that  the  amount  of  such  advancement  and  also  a  debt  owing 
by  the  grandson's  father  to  the  estate,  together  with  a  debt  owing  by 
the  grandson's  brothers  and  sisters  to  the  trustees  for  money  ad- 
vanced them,  were  chargeable  against  and  ordering  that  they  be 
deducted  pro  rata  from  the  shares  of  the  rents  and  profits  accruing 
to  such  grandchildren,  held  erroneous  and  reversed  and  remanded 
with  directions  to  set  off  against  each  heir's  distributive  portion  the 
amount  of  his  indebtedness,  since  such  grandchildren,  though  desig- 
nated in  the  will  as  heirs  of  the  father,  took  not  as  such  by  inherit- 
ance, but  under  their  grandfather's  will,  the  father  having  but  a 
contingent  life  estate,  in  the  rents  and  profits,  which  never  became 
vested  in  him. 

2.  Wills,  {  261* — how  word  "heirs**  construed.  In  a  will  cre- 
ating a  trust  estate  and  providing  that  the  rents  and  profits  thereof 
should  be  collected  and  paid  to  the  testator's  "children,  share  and 
share  alike,  and  in  case  of  the  death  of  any  one  of  my  said  children, 
the  same  to  be  paid  to  the  heirs  or  in  case  of  minority  to  the  legal 
guardian  of  such  child  or  children,  share  and  share  alike,"  the  word 
"heirs"  held  to  be  a  word  of  description  of  the  class  of  persons  to 
which  the  residuary  estate  was  devised  and  not  to  indicate  that 
they  were  to  take  by  inheritance. 

3.  EIXECUTOBS  AND  ADMiNiffTiiATORS,  { 359* — wheti  barred  debts 
may  he  offset  against  distributive  shares.  Though  debts  owing  to 
an  estate  cannot  be  collected  because  the  statute  of  limitations  has 
run  against  them,  the  amounts  thereof  may,  however,  be  offset  by 
the  trustees  against  distributive  shares  becoming  payable  to  such 
debtors. 


•8«e  Illinois  NotM  DifMt,  Vols.  XI  to  XV,  and  CnmolatiTe  Qvartoriy, 
topic  and  Mction  nnmbor. 
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Pelrce  v.  Ott,  201  111.  App.  46. 


Charles  M.  Felrce,  Appellant^  t.  William  Ott^  Appellee. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  County  Court  of  McLean  county;  the  Hon. 
HoMEK  W.  Hall,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1915.  AfElrmed.  Opinion  filed  October  18,  1916.  Rehearing 
denied  December  11,  1916. 

Statement  of  the  Case. 

Action  by  William  Ott,  plaintiff,  against  Charles 
M.  Peirce,  defendant,  for  work  and  labor.  From  a 
judgment  for  the  plaintiff  before  a  justice  of  the  peace, 
the  defendant  appealed  to  the  County  Court,  and  from 
a  judgment  for  the  plaintiff  there,  the  defendant  ap- 
peals to  this  court. 

What  happened  in  the  County  Court  after  the  jury 
returned  a  verdict  for  the  plaintiff  is  thus  shown  by 
the  abstract. 

**  Motion  by  defendant  for  new  trial  order  of  court 
overruling,  motion  for  new  trial,  exception  by  defend* 
ant,  appeal  prayed  to  the  Appellate  Court,  and  al- 
lowed. *  * 

Charles  M.  Psibce,  pro  se  and  Lester  H.  Mabtin, 
for  appellant. 

Walker  B.  Flint  and  A.  M.  Hester,  for  appellee. 

Mr.  Justice  Graves  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  Decision. 

1.  Appeal  aud  ebbob,  §  291* — ichen  order  not  appealable.  An 
order  overruling  a  motion  for  a  new  trial  is  neither  a  final  Judgment 
nor  an  appealable  order. 


•See  nilnols  N«te«  DIcett,  V«U.  XI  to  XV,  Mid  CvmnlatlTe  Qnaiterlr, 
topic  and  section  naraber. 
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2.  Appeal  and  bbboe,  §  866* — what  abstract  muat  contain.  An 
appellant  mnst  bring  before  the  reviewing  court  not  only  In  the 
record,  but  In  the  abstract  of  the  record,  everything  that  Is  neces- 
sary for  such  court  to  know  and  intelligently  pass  upon  the  ques- 
tion raised  on  appeal,  and  a  court  of  review  will  look  only  to  the 
abstract  for  error. 

3.  Appeal  and  kbbob,  |  1786* — when  no  reversal  possible.  Where 
an  abstract  on  appeal  fails  to  show  an  appealable  order  or  a  final 
judgment,  there  is  nothing  to  reverse  even  if  manifest  error  had 
been  committed  on  the  trial. 

4.  Appeal  and  ebbob,  |  1744* — what  court  will  consider  in  pass- 
inff  on  judgment.  A  court  of  review  will  always  look  at  the  record 
to  find  reason  to  allirm  a  judgment 

6.  Appeal  and  ebbob,  §  1752* — when  judgment  affirmed  pro  forma. 
Where  on  appeal  it  appeared  from  the  record  that  a  final  judgment 
was  in  fact  entered  on  the  verdict,  such  judgment  was  affirmed  pro 
forma  for  want  of  a  sufficient  abstract. 


Anna  E.  Sutherland,  Appellant,  y.  George  C.  White, 

Appellee. 

(Not  to  be  reported  in  fnlL) 

Appeal  from  the  Circuit  Ck>urt  of  McLean  county;  the  Hon. 
CoLosTiN  D.  Mtebs,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1916.    Affirmed.    Opinion  filed  October  13,  1916. 

Statement  of  the  Case. 

Action  by  Anna  E.  Sutherland,  plaintiff,  against 
George  C.  White,  defendant,  on  a  contract  for  services 
rendered  by  the  plaintiff  in  support  of  the  mother  of 
the  parties.  From  a  judgment  against  her,  the  plain- 
tiff appeals. 

LiviNOSTON  &  Baoh  and  S.  P.  Bobinson,  for  appel- 
lant. 


•Bee  Illinois  NotM  Dlc««l»  T«U.  Xt  to  XT,  and  Ciimiil»tiTe  QuarterlT.  amme 
ffopic  and  Mctlon  nombor. 


48  Appelj^te  Coubts  of  Illinois. 

Elzy  V.  First  National  Bank  of  Findlay,  201  IlL  App.  48. 

Wblty,  Stebling  &  Whitmobb,  for  appellee. 

Mb.  Justicb  Gbaves  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Appeal  Ain>  ebrob,  §  1466* — when  admission  of  evidence  harmless 
error.  In  an  action  by  one  of  two  tenants  in  common  against  the 
other,  based  on  an  alleged  promise  of  the  defendant  to  pay  the  plain- 
tiff at  a  certain  rate  for  the  latter's  supporting  their  mother,  Tield 
that  the  admission  of  eyidence  In  support  of  the  defendant's  set-off, 
based  upon  an  alleged  overpayment  by  him  to  the  plaintiff  in  set- 
tlement of  their  respective  rights  to  the  income  of  the  property 
held  in  common,  was  harmless  error  where  the  Jary  found  the  issue 
for  the  plaintiff  on  such  set-off. 


W.  J.  Elzy  for  use  of  the  Farmers'  Bank  of  Gays, 
Appellee,  y.  First  National  Bank  of  Findlay,  Ap- 
pellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Coles  county;  the  Hon.  M.  W. 
Thompson,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.  Reversed  and  remanded.  Opinion  filed  October  13, 
1915« 

Statement  of  the  Case. 

Garnishment  proceedings  by  W.  J.  Elzy,  for  use  of 
the  Farmers*  Bank  of  Gays,  plaintiff,  against  the 
First  National  Bank  of  Findlay,  garnishee.  From  a 
judgment  for  plaintiff,  defendant  appeals. 

This  is  the  second  appeal  of  this  cause  to  this  court. 
The  opinion  on  the  former  appeal  reversing  and  re- 
manding the  case  appears  in  180  111.  App.  711,  where 

•See  Illinois  Notee  Divert,  Tolfl.  XI  to  XT,  sad  CamulAtlTe  QoMierlx, 
topic  and  leetlon  nunber.  * 
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the  facts  are  stated  as  the  case  then  appeared.  After 
the  case  was  redocketed,  Fred  Morrison  withdrew  his 
interpleader. 

The  Bank  of  Findlay  filed  a  plea  averring  that  after 
the  beginning  of  this  garnishment  suit,  Fred  Morrison 
had  begun  a  suit  in  chancery  against  the  Bank  of  Find- 
lay,  the  Farmers  ^  Bank  of  Gays,  W.  J.  Elzy  and  other 
named  defendants,  in  which  Morrison  was  claiming 
the  same  money  sought  to  be  garnisheed,  that  the  Cir- 
cuit Court  had  dismissed  said  bill,  and  that  an  appeal 
had  been  prayed  and  was  undetermined.  The  plea 
concluded  with  a  prayer  that  **this  suit  may  abate 
until  the  said  cause  now  pending  in  the  Appellate 
Court  is  fully  adjudicated."  The  court  sustained  a 
demurrer  to  this  plea.  This  ruling  was  assigned  for 
error. 

The  plaintiff  did  not  offer  in  evidence  any  record 
of  any  judgment  in  favor  of  the  Farmers'  Bank  of 
Gays  against  Elzy,  or  of  any  execution  or  return 
thereon. 

E.  A.  BicHABDsoN^  for  appellant. 

Vause^  Hughes  &  Kioeb^  for  appellee. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  ABATEUsnT  AND  BEviTAi«,  §  49* — When  plea  of  pendency  of  an- 
other action  is  had  on  demurrer.  A  plea  by  a  defendant  in  a  gar- 
nishment suit  averring  that  after  the  beginning  thereof  a  suit  in 
chancery,  seeking  recovery  of  the  same  money  sought  to  be  gar- 
nished, had  been  instituted,  and  that  a  decree  therein  was  still 
pending  on  appeal,  and  praying  that  the  garnishment  suit  may  abate 
until  such  chancery  suit  be  fully  adjudicated,  held  bad  on  demurrer. 

2.  Appeal  and  eerob,  §  1725* — when  prior  decision  law  of  case. 

•8«e  minoia  Notes  Dlsest,  Volt.  XI  to  XV,  aad  CumnUtive  Qaarterly.  ■ame 
tople  aad  tectloii  nnmbor. 
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QuestlonB  disposed  of  on  appeal  are  not  reviewable  on  a  subseqaent 
appeaL 

3.  Gabnishmknt,  1 100* — when  evidence  9UjjMent  to  sustain  judg- 
ment. To  entitle  a  plaintiff  in  garnishment  proceedings  to  a 
Judgment,  there  must  be  evidenoe  of  a  judgment  recovered  by  him 
against  the  original  debtor,  issue  of  an  execution  thereon  and  a  re- 
turn "no  property  found.** 


Frank    Halford,    Appellee,    y.    John    Dodot    et    al., 

Appellants. 

(Not  to  be  reported  in  fulL) 

Appeal  from  the  Circuit  Ck>urt  of  Sangamon  county;  the  Hon. 
James  A.  CftEiGHix>N,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1914.    Affirmed.    Opinion  filed  October  13,  1915. 

Statement  of  the  Case. 

Action  by  Frank  Halford,  plaintiff,  against  John 
Dodot,  Defonce  Herbain,  Henry  Herbain  and  An- 
heuser-Busch Brewing  Association,  defendants,  for  an 
assault  by  a  person  alleged  to  have  been  made  intoxi- 
cated by  liquor  sold  him  by  the  defendants.  From  a 
judgment  for  plaintiff,  defendants  appeal. 

The  following  instruction,  requested  by  the  defend- 
ants, was  given  as  modified  by  the  court  by  addition 
of  matter  in  parentheses,  to  which  modification  the 
defendants  objected: 

**The  court  instructs  the  jury  that  if  you  believe 
from  the  evidence  in  this  case  that  the  plaintiff,  Hal- 
ford (while  not  in  discharge  of  his  duty  as  a  deputy 
sheriff),  drew  a  revolver  and  pointed  it  at  Richard 
Drennan,  or  flourished  the  same  in  his  presence,  in 
such  a  manner  as  to  induce  in  the  mind  of  the  said 
Drennan  a  reasonably  well  founded  belief  that  he  was 

*8ee  Ullnol*  Not«a  Digest,  Vols.  XI  to  XV,  and  CmnolAttTe  Quartwlx,  hmm 
topic  and  leeilMi  niimb«r. 
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actually  in  danger  of  receiving  great  bodily  injury,  and 
that  in  an  attempt  to  defend  himself  against  said  ap- 
prehended danger  to  his  person  he  inflicted  the  injury 
complained  of,  upon  the  person  of  the  plaintiff,  Hal- 
ford,  there  can  be  no  recovery  in  this  case  and  you 
should  find  the  defendants  not  guilty.'' 

William  H.  Nelbcs  and  Thomas  F.  Fbbns,  for  ap- 
pellants. 

WiLUAM  J.  Lawleb  and  Johk  <}.  Fbiedmbteb,  for 
appellee. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  Ihtozicatino  uquobs,  §  247^ — what  questions  for  fury  in  ac- 
tion for  damages  for  assault  ty  person  intoxicated.  Where,  in  an 
action  for  damages  resulting  from  an  assault  by  one  alleged  to  have 
become  intoxicated  as  the  result  of  liquor  sold  him  by  the  defend- 
ants, there  was  evidence  that  such  intoxicated  person  had  been 
drinking  in  the  saloons  of  the  defendants  immediately  prior  to  the 
assault,  the  question  whether  the  plaintiff  waa  injured  in  conse- 
quence of  such  intoxication  and  whether  such  intoxication  was 
caused  in  whole  or  in  part  by  the  liquor  sold  by  the  defendant, 
held  for  the  jury. 

2.  Intoxicatino  uQucns,  {  226* — when  evidence  sufficient  to  sus- 
tain verdict  in  action  for  damages  for  assault  ty  intoxicated  person. 
In  an  action  for  damages  resulting  from  an  assault  committed  in  a 
m6l6e  in  the  defendants'  saloon  by  one  alleged  to  have  become  in- 
toxicated by  sale  of  liquor  to  him  by  the  defendants,  a  verdict  for 
the  plaintiff  held  not  unjustified  by  the  evidence. 

8.  Intozigating  uquobs,  §  256* — when  instruction  in  action  for 
damages  for  assault  J>y  intoxicated  person  properly  m4)difled.  In 
an  action  for  damages  for  an  assault  by  an  alleged  intoxicated  per- 
son, which  the  defendants  claimed  was  made  by  such  person  in  self- 
defense,  an  instruction  that  there  could  be  no  recovery  if  the 
plaintiff  drew  a  revolver  and  pointed  it  at  the  person  who  com- 
mitted the  assault,  thus  inducing  in  his  mind  a  reasonably  well- 


•Stm  nilBoU  Note*  DlsMt,  Y«U.  XI  to  XT,  md  Cnmolattvo  Quitorly, 
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founded  belief  that  he  was  in  actual  danger  of  receiving  great  bodily 
injury,  held  properly  modified  by  inserting  after  the  word  "plain- 
tiff" the  words  "while  not  in  discharge  of  his  duty  as  a  deputy 
sheriff/'  where  the  fact  that  he  was  a  deputy  sheriff  was  known  to 
the  person  committing  the  assault  at  the  time  thereof. 

4.  Intoxicating  liquors,  §  256* — when  instruction  in  action  for 
damages  for  assault  by  intoxicated  person  properly  modified.  In 
an  action  for  an  assault  on  a  deputy  sheriff  by  an  intoxicated  per- 
son, which  was  claimed  by  the  defendants  to  have  been  made  in 
self-defense,  an  instruction  which  told  the  Jury  that  if  they  believed 
from  the  evidence  that  plaintiff  unlawfully  pulled  a  revolver  on  A, 
the  person  committing  the  alleged  assault,  so  as  to  cause  said  A  to 
fear  he  was  about  to  receive  bodily  harm,  etc.,  held  properly  modi- 
fied by  substitution  for  the  word  "unlawfully"  the  words  "while  not 
in  the  reasonable  discharge  of  his  duties  as  a  deputy  sheriff/'  where 
A  knew  the  plaintiff  was  a  deputy  sheriff. 


Lincoln  F.  MostoUer,  Appellee,  y.  Harriet  B.  Liyer, 

Appellant. 

1.  QniETiNO  TITLE,  {  36* — What  constitutes  cloud.  An  Inchoate 
right  of  dower  constitutes  a  cloud  in  the  title  to  real  estate. 

:;.  Quieting  title,  §  53* — when  bill  lies  to  remove  cloud.  A  bill 
.in  equity  will  lie  to  remove  a  cloud  on  title  to  land  resulting  from 
the  assertion  of  an  inchoate  right  of  dower  therein,  by  a  woman 
divorced  from  the  plaintiff's  predecessor  in  title,  founded  up<Mi  un- 
certainty of  the  legal  effect  of  the  divorce  decree. 

3.  DrvoBCE,  §  106*— ^fcen  provision  for  alimony  is  in  lieu  of 
dower,  A  divorce  decree  giving  the  divorced  woman  a  block  of 
bank  stock  and  providing  for  the  payment  to  her  of  a  monthly  al- 
lowance for  life,  or  so  long  as  she  remained  single,  and  secured  by 
mortgage  on.  some  of  the  husband's  real  estate,  held  to  be  in  lieu 
of  any  inchoate  right  of  dower  in  other  real  estate  of  the  husband. 

• 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
CoLOSTiN  D.  Mtebs,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1914.  Affirmed.  Opinion  filed  October  13,  1916.  Cer- 
tiorari  denied  by  Supreme  Court  (making  opinion  final).     » 

*8c«  nilnols  Notes  Digest,  Y«U.  XI  to  XT,  Mid  CmnuUitlTe  QoMtarlx*  m»0 
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Cassoday,  Butleb,  Lamb  &  Fosteb,  for  appellant; 
Ernest  0.  Best,  of  counsel. 

Bbacken  &  Young  and  F.  Y.  Hamilton,  for  appellee. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

Lincoln  F.  Mostoller  filed  a -bill  in  equity,  in  the 
Circuit  Court  of  McLean  county,  representing  that 
he  was  the  owner  in  fee  simple  and  in  the  actual  pos- 
session of  certain  lands  therein  described  in  McLean 
county,  and  praying  for  the  removal  of  a  cloud  from 
the  title  and  for  relief.  The  bill  alleges  a  chain  of 
title  from  the  heirs  of  Thomas  Snell,  deceased,  who  in 
his  lifetime  was  the  owner  of  the  said  real  estate.  It 
is  alleged  that  Thomas  Thornton  Snell,  a  son  of 
Thomas  Snell,  deceased,  inherited  an  undivided  one- 
sixth  part  of  said  real  estate  from  his  father.  At  the 
time  of  Thomas  SnelPs  death  Thomas  Thornton  Snell 
was  a  married  man,  his  wife  being  Harriet  B.  Snell, 
now  Harriet  B.  Liver,  defendant  herein.  After  the 
title  to  the  one-sixth  interest  had  vested  in  Thomas 
Thornton  Snell,  Harriet  B.  Snell  on  June  27,  1908, 
obtained  a  divorce  from  in  the  Circuit  Court  of  Elk- 
hart county,  Indiana.  Subsequent  to  this  divorce  pro- 
ceeding Harriet  B.  Snell,  who  was  the  complainant  in 
the  said  divorce  proceeding,  intermarried  with  John 
B.  Liver  of  Chicago.  Thomas  Thornton  Snell  also 
married  again,  and  he  and  his  second  wife  joined  in 
a  conveyance  to  Harry  Snell  of  his  interest  in  the  said 
real  estate  in  question,  which  he  had  inherited  from 
Thomas  Snell,  and  by  various  conveyances  set  forth 
in  the  bill  the  title  to  said  real  estate  was  vested  in 
complainant.  There  is  attached  to  the  bill,  and  made 
a  part  of  it,  a  copy  of  the  decree  of  divorce  obtained 
by  Harriet  B.  Snell.  The  decree  of  the  Indiana  court 
found  that  Thomas  Thornton  Snell  was  possessed  of 
real  and  personal  property  of  the  value  of  $200,000 
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and  awarded  to  Mrs.  Snell  as  alimony  125  shares 
of  the  capital  stock  of  the  St.  Joseph  Valley  Bank 
of  Elkhart,  Indiana;  the  further  sum  of  $75  per 
month  so  long  as  she  shall  live  and  until  she  remarries, 
said  monthly  payments  to  begin  July  1,  1908,  with  the 
further  sum  of  $40  per  month  for  twenty-three  con- 
secutive months,  said. last  described  payments  also  to 
begin  July  1,  1908;  also  the  further  sum  of  $60  per 
month  for  six  months,  said  last  described  payments 
to  begin  October  1,  1908,  and  $60  per  month  for  six 
consecutive  months  to  begin  with  October  1, 1909.  The 
divorce  decree  provided  that  the  said  payments  should 
be  secured  by  the  defendant  executing  his  contract 
therefor,  and  securing  the  same  by  a  mortgage  on  cer- 
tain described  lands  in  DeWitt  county,  Illinois, 
amounting  to  400  acres.  The  decree  further  recites 
that  the  parties  are  present  in  court  and  that  the  said 
bank  stodi  has  been  delivered  to  the  complainant,  and 
that  the  defendant  has  executed  and  delivered  to  the 
defendant  a  mortgage  securing  said  *  *  alimony  and  pay- 
ments herein  ordered  to  be  made. ' ' 

Thomas  Thornton  Snell  was,  at  the  time  the  defend- 
ant obtained  her  divorce  from  him,  seized  of  the  un- 
divided one-sixth  of  the  real  estate  now  owned  by 
complainant  by  purchase  from  the  Snell  heirs.  Mrs. 
Harriet  B.  Snell,  now  Liver,  never  joined  in  the  execu- 
tion of  the  deed  made  by  Snell,  her  former  husband. 
The  defendant  filed  a  general  and  special  demurrer  to 
the  bill.  The  court  overruled  the  demurrer  and,  the  de- 
fendant abiding  by  her  demurrer,  entered  a  decree 
finding  that  she  has  not  an  inchoate  right  of  dower  in 
said  land  and  that  her  claim  that  she  has  such  right 
of  dower  is  a  cloud  on  the  title  of  complainant,  and 
decreeing  that  the  cloud  be  and  is  removed  and  that 
complainant  is  the  owner  of  the  title  in  fee  simple. 
The  defendant  appeals. 

The  appellant's  first  contention  is  that  an  oral  as- 
sertion of  interest  is  not  a  cloud,  and  that  an  inchoate 
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right  of  dower  cannot  be  asserted  against  any  one 
prior  to  the  time  it  becomes  consummated  and  she  can- 
not be  required  to  defend  her  right  while  it  so  remains. 
Appellant  has  an  inchoate  right  of  dower  in  all  the 
real  estate  of  which  her  husband  was  seized^  when  she 
obtained  her  divorce,  unless  that  right  has  in  some 
way  been  barred  or  relinquished.  An  inchoate  right 
of  dower  constitutes  a  cloud  on  the  title  to  real  estate. 
Cowan  V.  Kane,  211  111.  573.  The  bill  alleges  that  be- 
cause of  the  claim  of  appellant  the  market  value  of 
appellee's  said  land  is  greatly  depreciated  and  he  is 
prevented  from  making  sale  of  the  same.  If  the  de- 
cree of  the  Elkhart  Circuit  Court  is  so  uncertain  that 
the  parties  affected  by  it  construe  it  differently  and  it, 
in  fact  but  not  in  terms,  is  a  bar  to  the  inchoate  right 
of  dower  of  appeUant,  then  appellee  is  entitled  to  have 
the  uncertainty  of  such  decree  made  certain  and  to 
have  such  pretended  claim,  which  is  a  cloud,  removed. 
Equity  will  not  permit  appellant,  if  she  in  fact  has 
no  inchoate  right  of  dower,  to  depreciate  the  market 
value  of  appellee's  land  by  making  a  false  claim  that 
she  has  such  right.  To  deny  the  right  to  have  such  a 
cloud  removed  would  be  to  permit  and  assist  the  ap- 
pellant to  extort  from  appellee  compensation  for  re- 
linquishing a  pretended  claim,  when  in  fact  she  has 
no  claim  or  interest.  We  see  no  good  reason  why  the 
bill  cannot  be  maintained. 

The  remaining  question  is,  has  appellant  an  inchoate 
right  of  dower  in  the  described  landt  AppeDee  insists 
that  the  allowance  of  alimony  made  by  the  Indiana 
court  was  in  lieu  of  dower  in  the  real  estate  then  owned 
by  him. 

When  the  divorce  decree  was  rendered,  the  parties 
were  both  present  in  court  and  from  the  recitals  in  the 
decree,  so  far  as  alimony  is  concerned,  it  appears  to 
have  been  an  agreed  decree  although  it  does  not  so 
recite.  Alimony  was  ordered  paid  to  Mrs.  Snell 
monthly  ^^so  long  as  the  plaintiff  shall  live  and  until 
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she  remarries/'  The  defendant  in  the  divorce  pro- 
ceeding was  ordered  to  execute  a  mortgage  on  land 
in  DeWitt  county,  lUiBois,  to  secure  a  contract  for  the 
payment  of  the'  several  sums  of  money  directed  to  be 
paid  to  appellant.  Snell  did  deliver  to  Mrs.  Snell  in 
open  court  the  bank  stock  in  accordance  with  the  terms 
of  the  decree  and  executed  a  mortgage  upon  400  acres 
of  land  in  DeWitt  county,  Illinois,  '*  securing  a  con- 
tract executed  by  the  defendant  in  open  court  with  the 
plaintiff  for  the  payment  of  the  alimony  above  found. ' ' 
The  decree  in  the  Elkhart  Circuit  Court  is  similar 
to  the  decree  in  Storey  v.  Storey,  125  111.  608,  con- 
strued in  Adams  v.  Storey,  135  111.  448.  The  payment 
of  the  alimony  decreed  did  not  terminate  necessarily 
with  the  life  of  Thomas  Thornton  Snell.  It  only  ter- 
minated with  her  life  unless  she  married  again,  in 
which  event  it  would  terminate  at  that  time.  If  appel- 
lant remained  unmarried  the  payment  of  the  $75  per 
month  remained  a  charge  on  the  400  acres  of  land 
until  appellant's  death.  There  was  a  similar  provision 
in  the  Storey  case,  supra.  The  defendant  in  that  case 
executed  a  bond  for  the  payment  of  the  annual  allow- 
ance to  Mrs.  Storey  so  long  as  she  shall  live  and  re- 
main unmarried.  Mrs.  Storey  after  the  death  of  her 
divorced  husband  sought  to  have  dower  awarded  in 
the  real  estate  he  possessed  at  the  time  of  the  divorce. 
The  court  said,  where  after  a  divorce  in  favor  of  a 
wife,  by  consent  of  both  parties  an  annual  allowance 
was  decreed  and  secured  by  a  lien  on  certain  real 
estate  of  the  husband  and  also  by  his  bond  and  deed 
of  trust  upon  the  same  real  estate,  it  would  be  pre- 
sumed that  the  allowance  was  in  lieu  of  dower  and 
held  that  she  was  not  entitled  to  dower.  The  only  dis- 
tinction between  the  Storey  case  and  this  case  is  that 
in  the  case  at  bar  appellant  has  remarried  in  the 
lifetime  of  her  first  husband  and  her  right  to  the 
monthly  payments  has  been  terminated  by  her  own 
act,  while  in  the  Storey  case  Mrs.  Storey  remained 
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single  and  collected  her  annual  allowance  not  only  up 
to  the  time  of  his  death  but  for  some  time  thereafter. 
The  same  principal  however  is  involved  and  we  must 
hold  that  appellant  has  not  an  inchoate  right  of  dower 
in  the  real  estate  that  her  divorced  husband  possessed 
when  the  divorce  was  granted,  for  the  reason  that  the 
decree  gave  her  a  lump  sum,  i.  e.,  the  bank  stock  and 
a  monthly  allowance  that  would  extend  and  could  be 
collected  beyond  the  lifetime  of  Snell,  provided  she 
survived  him  and  remained  unmarried.  The  decree 
is  therefore  affirmed. 

Affirmed. 


Millard  F.  Fuller  by  his  Guardian,  Appellant,  y.  Albert 

H.  Oettle,  Appellee. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  County  Court  of  Calhoun  county;  the  Hon. 
Chables  E.  Cook,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1914.    Appeal  dismissed.    Opinion  filed  October  13,  1915. 

Statement  of  the  Case. 

Proceeding  to  try  the  right  to  property,  taken  on 
execution,  by  Millard  F.  Fuller,  by  his  guardian, 
plaintiff,  against  Albert  H.  Oettle,  defendant.  Appeal 
by  plaintiff  dismissed. 

Joseph  Mabsh,  for  appellant. 

Chables  Temple,  for  appellee. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 
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A1»stract  of  the  Decision. 

Appeal  and  ebbob,  §  1120* — when  appeal  dismissed  for  insujjMency 
of  record.  Where,  in  a  proceeding  to  try  the  right  to  property  taken 
on  execution,  the  record  on  appeal  fails  to  show  any  motion  for  a 
new  trial  or  final  Judgment  in  the  trial  court,  the  appeal  will  be 
dismissed. 


Christina  Klage,  Executrix,  Appellee,  y.  Bunsen  Coal 

Company,  Appellant. 

1.  Workmen's  Compensation  Acr — when  appeal  lies  to  Appellate 
Oowrt  from  Circuit  Court  after  trial  de  novo.  Where,  after  proceed- 
ings had  before  arbitrators  in  accordance  with  the  proTisions  of 
the  Workmen's  Compensation  Act,  an  appeal  is  taken  to  the  Circuit 
Court  and  a  trial  de  novo  had  there  before  a  Jury,  an  appeal  from  a 
Judgment  there  rendered  will  lie  to  the  Appellate  Court 

2.  Workmen's  Compensation  Act,  §  12* — when  evidence  sufficient 
to  sustain  finding  that  injury  was  cause  of  death.  In  an  action  for 
death  under  the  Workmen's  Compensation  Act,  where  it  was  shown 
that  the  deceased,  when  partially  recovered  from  a  fracture  of  the 
leg,  was  seized  with  and  died  suddenly  as  the  result  of  an*  attack  of 
what  was  described  by  the  defendant's  physicians  as  cerebral  em- 
bolism, resulting  from  a  long  standing  case  of  arterio-sclerosis,  and 
by  the  plalntlfTs  physicians  as  pulmonary  embolism,  caused  by  a  clot 
of  blood  from  the  injured  leg,  evidence  held  not  to  justify  a  reversal 
of  a  verdict  for  the  plaintiff  on  the  ground  that  the  injury  received 
by  the  plaintiff  was  not  the  cause  of  his  death. 

3.  Workmen's  Compensation  Act,  §  12* — when  instruction  not 
erroneous  as  assuming  facts.  In  an  action  for  death  under  the 
Workmen's  Compensation  Act,  an  instruction  held  not  to  assume 
that  the  deceased  was  suffering  from  a  diseased  condition  of  his 
blood  vessels,  by  reason  of  which  his  death  would  be  more  easily 
caused  by  such  an  injury  as  he  received. 

Appeal  from  the  Circuit  Court  of  Vermilion  county;  the  Hon.  M. 
W.  Thompson.  Judge,  presiding.  Heard  in  this  court  at  the  October 
term.  1914.  Affirmed.  Opinion  filed  October  13,  1915.  Rehearing 
denied  December  11,  1915.  Certiorari  denied  by  Supreme  Court 
(making  opinion  final). 
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Beabick  &  Mbeks  and  Knapp  &  Campbell,  for  ap- 
pellant; Geobgb  F.  Beabick  and  William  Bbyb,  of 
connsel. 

Isaac  A.  Lovb,  0.  H.  Bbckwith  and  Acton  &  Acton, 
for  appellee. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

On  December  17>  1912,  Wilhelm  Klage  was  injured 
in  an  accident  arising  out  of  and  in  the  course  of  his 
employment  with  the  Bunsen  Coal  Company.  He  died 
December  29,  1912.  At  the  time  of  the  accident  both 
Elage  and  the  Bunsen  Coal  Company  were  working 
imder  the  Workmen's  Compensation  Act  in  force  May 
1,  1912  (J.  &  A.  1[  5U9'et  $eq.).  Christina  Klage  was 
appointed  and  qualified  as  executrix  of  the  estate  of 
the  deceased.  A  board  of  arbitration  was  selected  un- 
der the  provisions  of  said  act  to  pass  upon  the  right 
of  Christina  Elage,  the  widow  of  the  deceased,  to 
receive  compensation  from  the  employer  under  said 
act.  A  majority  of  the  board  of  arbitration,  composed 
of  two  doctors  and  a  lawyer,  made  an  award  finding 
that  the  death  was  not  caused  by  the  accident.  The 
executrix  took  an  appeal  from  the  award  of  the  arbi- 
trators to  the  Circuit  Court  and  demanded  a  trial  by  a 
jury.  On  the  trial  in  the  Circuit  Court,  it  was  stipu- 
lated that  the  average  annual  earnings  of  the  deceased 
were  $586.15 ;  that  the  coal  company  was  duly  notified 
of  the  claim  of  plaintiff  for  compensation  on  March 
5,  1913;  that  the  present  value  of  such  compensation 
is  $1,988.56,  and  if  the  coal  company  is  liable  for  the 
death  of  the  deceased  the  jury  need  not  make  any 
finding  as  to  the  amount  of  the  compensation.  On  the 
trial  in  the  Circuit  Court,  the  jury  found  the  issues 
for  the  plaintiff.  Judgment  in  favor  of  plaintiff  was 
rendered  for  $1,988.56  against  the  defendant.  The 
defendant  prosecutes  this  appeal  from  that  judgment. 
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Appellee  has  entered  a  motion  to  dismiss  the  appeal, 
and  contends  that  no  appeal  lies  from  the  judgment 
of  the  Circuit  Court  rendered  on  the  hearing  under 
the  provisions  of  the  Workmen's  Compensation  Act 
ifi*  force  May  1, 1912.  Similar  appeals  have  been  pros- 
ecuted (Stevenson  v.  Illinois  Watch  Case  Co.,  186  111. 
App.  418  [5  N.  C.  C.  A.  858] ;  Staiey  v.  Illinois  Cent. 
R.  Co.,  268  111.  356 ;  Broum  v.  City  of  Decatur,  188  HI. 
App.  147),  and  different  Appellate  Courts  have  taken 
jurisdiction  of  appeals  from  the  Circuit  Courts  from 
judgments  rendered  under  the  act,  but  the  question 
of  the  jurisdiction  of  the  Appellate  Court  in  such 
cases  apparently  was  not  raised. 

The  act  provides  for  an  appeal  from  the  report  of 
award  of  the  arbitrators  to  the  Circuit  Court  **and 
upon  such  appeal  the  questions  in  dispute  shall  be 
heard  de  novo  and  either  party  may  have  a  jury  upon 
filing  a  written  demand  therefor  with  his  petition.'^ 
The  proceeding  before  the  arbitrators  was  a  statutory 
proceeding  and  the  statute  provides  how  the  proceed- 
ing shall  be  conducted  before  the  arbitrators.  No 
provision  is  contained  in  the  statute  as  to  the  method 
of  procedure  before  the  Circuit  Court  further  than  it 
is  de  novo,  and  before  a  jury  if  either  party  so  desires. 

On  the  trial  in  the  Circuit  Court  the  jury  was  se- 
lected, the  evidence  presented,  the  cause  argued  and 
the  jury  instructed  by  the  court  at  the  request  of  both 
parties.  The  trial  was  had  after  the  forms  of  the  com- 
mon law  and  under  the  Practice  Act.  The  trial  in  the 
Circuit  Court  was  conducted  by  both  parties  and  the 
court  as  if  it  was  a  proceeding  at  common  law.  The 
fact  that  the  initial  proceeding  was  statutory  did  not 
change  the  rights  of  the  parties  to  appeal  from  the 
judgment  of  the  Circuit  Court  from  the  result  of  a 
trial  had  as  at  common  law.  This  proceeding  is  par- 
allel with  the  presenting  of  a  claim  against  an  estate 
in  the  Probate  Court;  that  is  a  statutory  proceeding 
from  which  an  appeal  is   permitted  to   the   Circuit 
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Court,  where  the  trial  is  de  novo  and  appeals  are  prose- 
cuted in  such  matters  to  the  Appellate  and  Supreme 
Courts.  Grier  v.  Cable,  159  HI.  29 ;  Zeigler  v.  Illinois 
Trust  d  Savings  Bank,  245  HI.  180;  Kolb  v.  Stephens' 
Estate,  176  111.  App.  391,  and  cases  cited.  Since  the 
case  at  bar  was  submitted  to  this  court,  the  Appellate 
Court  of  the  Second  District  has  passed  on  a  similar 
motion  and  denied  if.  Carlson  v.  Avery  Company,  196 
111.  App.  262.  This  court  agrees  with  the  reasoning 
of  the  Appellate  Court  of  the  Second  District,  and  the 
motion  to  dismiss  the  appeal  is  denied. 

Appellant  contends  that  there  was  no  evidence  tend- 
ing to  prove  that  the  injury  received  by  the  deceased 
on  December  17th  caused  his  death;  that  the  verdict 
cannot  be  sustained  on  the  evidence,  and  that  the  court 
should  have  instructed  the  jury  to  find  the  issues  for 
the  defendant.  The  evidence  shows  that  the  deceased 
was  a  coal  miner  sixty-seven  years  of  age  when  he 
received  the  injury  in  appellant's  mine.  The  injury 
was  a  compound  fracture  of  the  left  leg  between  the 
knee  and  the  ankle.  The  ends  of  the  bone  protruded 
through  the  skin.  He  was  taken  to  the  hospital  for 
treatment  of  the  fracture.  He  had  had  no  sickness, 
heart  trouble  or  headaches  prior  to  the  injury.  The 
leg  was  set,  put  in  a  fracture  box  and  dressed  daily 
for  ten  days,  then  it  was  put  in  a  plaster  cast.  There 
was  nothing  surprising  in  the  history  of  the  case. 
The  patient  appeared  to  be  getting  along  well.  On 
the  day  of  his  death  the  doctor  had  him  stand  up,  to 
be  measured  for  crutches.  He  suddenly  became  pale 
and  his  mind  appeared  flighty.  He  was  put  back  in 
bed,  had  a  convulsion  and  died  within  half  an  hour. 

The  appellant  contends  that  his  death  was  caused 
by  cerebral  embolism,  that  is,  that  he  had  a  bad  case 
of  hardening  of  the  arteries,  arterio-sclerosis,  and  that 
part  of  the  lining  of  the  artery  became  detached  and 
formed  a  clot  that  lodged  in  and  plugged  an  artery, in 
the  brain.    The  appellee  contends  that  he  died  of  pul- 


62  Appellate  Coubts  of  Illinois. 

Klage  ▼.  BunBen  Coal  Co.,   201  111.  App.   68. 

monary  embolism,  the  plugging  up  of  an  artery  in  a 
lung  by  a  blood  clot,  which  came  from  the  site  of  the 
fracture.  There  were  an  equal  number  of  doctors  who 
testified  on  each  side.  The  doctors  for  appellant  tes- 
tified that  they  thought  the  death  was  caused  by  cere- 
bral embolism;  the  doctors  for  appellee  testified  that 
they  thought  the  death  was  caused  by  pulmonary  em- 
bolism caused  by  a  clot  coming  from  the  injury.  In 
the  conflicting  state  of  the  evidence,  we  cannot  say  the 
accident  did  not  have  a  direct  causal  relationship  to 
his  death  or  that  the  verdict  is  not  sustained  by  the  evi- 
dence. 

Appellant  further  insists  that  the  court  erred  in  the 
giving  of  two  instructions.  The  contentions  are  that 
the  first  instruction  assumes  that  the  deceased  had  a 
diseased  condition  of  the  blood  vessels  by  reason  of 
which  his  death  would  be  more  easily  caused  by  an 
injury  such  as  he  received,  and  that  there  was  no  evi- 
dence on  that  question.  The  part  of  the  instruction 
complained  of  is :'  *  if  you  believe  from  a  preponderance 
of  the  evidence  that  the  said  William  Klage  had  any 
diseased  condition  of  the  blood  vessels  by  reason  of 
which  his  death  would  be  more  easily  caused  by  an 
injury  like  the  one  in  question,"  etc.  The  instruction 
is  not  an  assertion  of  a  diseased  condition,  but  clearly 
leaves  it  to  the  jury  to  find  from  the  evidence  whether 
or  not  there  was  such  a  condition  of  the  blood  vessels. 
The  evidence  tended  to  show  that  the  deceased  had 
*  hardening  of  the  arteries  and  that  for  that  disease 
complete  rest  and  quiet  is  the  best  remedy.  One  doc- 
tor testified  he  **  would  not  expect  any  tendency  of 
trouble  to  come  from  it  where  the  patient  had  been 
quiet  several  days."  There  is  much  evidence  in  the 
case  on  which  to  base  the  instruction,  not,  however, 
in  the  language  of  the  instruction  but  from  which  such 
facts  might  reasonably  be  inferred.  A  similar  com- 
plaint is  made  concerning  appellee's  second  instruc- 
tion, but  upon  a  careful  examination  we  find  it  is  not 
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subject  to  the  criticism  made.    Finding  no  error  in 
ihe  record,  the  judgment  is  affirmed. 

Affirmed. 


Nelson  Busiek^  Appellee,  y.  Illinois  Central  Railroad 

Company,  Appellant. 

L  Affbal  and  ebbor,  §  1051* — when  ruling9  on  evidence  not  oot^ 
Mered  on  appeal.  Where  neither  in  a  motion  for  a  new  trial  nor 
in  the  alignment  of  errors  on  appeal  mention  is  made  of  rulings 
on  the  admission  or  rejection  of  evidence,  such  questions  cannot  he 
considered  hy  the  reviewing  court 

2.  Assault  aiid  battebt,  f  15* — when  queMtion  whether  officer 
acting  vHthin  Mcope  of  employment  for  jury.  In  an  action  for  as- 
sault on  the  plaintiff  hy  a  special  police  officer  in  the  employment 
of  the  defendant,  the  question  whether  the  acts  done  hy  the  officer 
were  within  the  scope  of  his  employment,  held  for  the  Jury. 

3.  Trespass,  f  €4* — when  a  crim^  at  common  law.  Unless  a  tres- 
pass is  accompanied  hy  or  tends  to  produce  a  hreach  of  the  peace,  it 
is  not  a  crime  at  common  law. 

4.  Trespass,  §  64* — what  doe8  not  constitute  Btatutory  trespass. 
Loitering  around  a  railway  company's  station,  held  not  a  statutory 
trespass  as  defined  in  the  Criminal  Code  of  Illinois. 

5.  Trespass — what  force  may  be  used  to  remove  trespasser.  The 
use  of  any  more  force  than  necessary  to  remove  a  trespasser  is 
wrongful. 

6.  Assault  and  battert,  f  17* — when  instruction  correct.  In  an 
action  for  an  assault  hy  a  special  police  officer,  an  instruction  that  it 
was  for  the  Jury  to  determine  whether  the  officer  was  acting  within 
the  scope  of  his  authority,  held  correct. 

7.  Assault  and  battebt,  §  22* — when  punitive  damages  allowed. 
Apparently  it  is  the  law  in  this  State  that  punitive  damages  can  he 
allowed  in  an  action  against  a  railroad  company  for  assault  and 
false  imprisonment  hy  one  of  its  watchmen,  who  is  also  a  special 
policeman  of  a  municipality,  serving  without  pay. 

8.  Assault  and  baitebt,  §  17* — when  requested  instruction  on 
right  of  special  police  officer  to  arrest  person  violating  statute  prop- 
erly refused.    In  an  action  for  assault  on  an  alleged  trespasser  hy  a 


•Sm  lUindU  NotM  DiSMt,  Vote.  XI  to  XV,  mad  OoiiilattT*  <|iimrterl7. 
topic  Aod  wctton  number. 
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special  police  officer,  an  instruction  that  the  officer  had  a  right  to 
arrest  on  sight  any  person  who  might  be  guilty  of  violating  any 
statute,  ordinance  or  breach  of  the  peace,  held  properly  refused 
where  no  ordinance  creating  any  offense  was  in  evidence. 

9.  Assault  and  battebt,  §  22* — when  instruction  on  punitive 
damages  erroneous.  An  instruction  stating  under  what  circum- 
stances punitive  damages  could  be  allowed  for  an  assault  by  a  spe- 
cial police  officer  in  arresting  a  trespasser,  held  misleading  and  re- 
versibly  erroneous. 

Appeal  from  the  Circuit  Court  of  Macon  county;  the  Hon.  Wixxiam 
C.  Johns,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.  Reversed  and  remanded.  Opinion  filed  October  13,  1915.  Re- 
hearing denied  December  11,  1916. 

Cbea  &  HousuM^  for  appellant;  John  G.  Dbbnnak^ 
of  counsel. 

Vail  &  Milleb,  Charles  C.  LeFobgbb  and  Hebbick 
&  Hebbick,  for  appellee. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

This  appeal  seeks  to  reverse  a  judgment  for  $1,250 
in  favor  of  Nelson  Busick  against  the  Illinois  Central 
Bailroad  Company  for  an  alleged  assault  and  false 
imprisonment. 

The  first  count  of  the  declaration  avers  that  the 
defendant  in  the  City  of  Champaign,  by  its  servant, 
G.  G.  Phillips,  assaulted  the  plaintiff  and  wantonly, 
wilfully  and  maliciously  struck  plaintiff  and  severely 
bruised  and  maimed  him,  etc.  The  second  count  avers 
that  the  defendant  by  its  servant,  Phillips,  assaulted 
plaintiff  and  imprisoned  him  without  warrant  of  law, 
etc.  The  defendant  filed  a  plea  of  the  general  issue 
and  four  special  pleas.  One  of  the  special  pleas  avers 
that  Phillips  was  a  special  officer  or  agent  of  the  de- 
fendant, and  was  a  special  police  officer,  duly  licensed 
and  authorized  by  the  Board  of  Police  and  Fire  Com- 

•See  Illinois  Notes  Digest,  VoU.  XI  to  XV,  Mid  CnmobitiTe  Qnarterij, 
topio  Olid  section  number. 
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missioners  of  the  City  of  Champaign,  a  municipal 
corporation;  that  plaintiff  was  unlawfully  loitering 
and  trespassing  on  the  station  grounds  of  defendant; 
that  Phillips,  as  such  special  officer  of  defendant  and 
police  officer  of  the  City  of  Champaign,  requested  the 
plaintiff  to  leave;  that  plaintiff  inquired  of  Phillips 
if  he  was  a  police  officer  and  was  informed  that  he  was ; 
that  said  plaintiff  still  refused  to  leave;  that  there- 
upon Phillips  arrested  the  plaintiff  and  the  plaintiff 
resisted  arrest  and  with  force  and  arms  assaulted 
Phillips,  and  that  Phillips  resisted  such  assault  and 
took  plaintiff  into  custody,  etc.  Two  other  special 
pleas  are  substantially  similar  to  the  foregoing.  The 
fourth  pleads  a  certain  ordinance  of  the  City  of  Cham- 
paign providing  a  penalty  for  persons  unlawfully  tres- 
passing on  the  property  of  another,  and  that  plaintiff 
was  unlawfully  on  the  grounds  of  defendant,  etc. 

The  appellee  is  a  man  sixty-six  years  of  age,  who 
had  been  a  farmer  in  Ford  county  but  had  lived  in 
Champaign  for  about  eight  years.  The  depot  of  the 
Illinois  Central  Eailroad  in  Champaign  is  on  the  west 
side  of  its  tracks.  The  railroad  runs  north  and  south. 
Main  street  extends  west  from  the  west  side  of  the 
depot.  East  of  the  depot  and  east  of  the  tracks  a  foot- 
path sixteen  feet  wide  extends  across  the  right  of  way 
of  appellant.  One  hundred  feet  east  from  the  depot 
there  is  an  iron  railing  on  each  side  of  this  path. 

It  is  stipulated  that  Phillips,  who  is  alleged  to  have 
made  the  assault  and  false  arrest,  was  an  employee 
of  the  appellant,  employed  as  a  railroad  detective  to 
guard  the  property  of  appellant ;  that  his  wages  were 
paid  by  the  appellant  and  that  he  was  acting  as  a  spe- 
cial policeman  under  the  appointment  of  the  authori- 
ties of  the  City  of  Champaign,  without  pay. 

On  the  evening  of  January  15,  1912,  Busick,  who 
had  been  drinking  some,  was  sitting  on  the  iron  rail- 
ing by  the  path  across  the  right  of  way  east  of  the 
depot.    Busick  testified  that  Phillips,  not  in  uniform, 
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came  up  to  him  and  said  to  him,  that  he  would  have  to 
move  along,  that  this  is  Illinois  Central  property; 
that  he,  Busick,  said  he  had  seen  men  sitting  there 
before  and  he  was  not  bothering  anybody;  that  Phil- 
lips said  it  was  against  the  rule  for  any  one  to  sit 
there  and  he  would  have  to  move ;  that  he  asked  Phil- 
lips what  authority  he  had  to  have  him  moved,  and 
that  Phillips  said  he  was  a  trackman,  and  he  told  him 
to  go  and  look  after  his  track.  Phillips  testified  that 
he  said  to  Busick  and  some  others  sitting  on  the  rail 
that  they  would  have  to  move,  and  Busick  asked  him 
if  he  was  an  officer  and  he  replied  yes,  and  showed 
him  his  star;  that  he  asked  Busick  if  he  was  waiting 
for  any  person  and  Busick  said  no;  that  Busick  then 
talked  profanely  and  he,  Phillips,  told  him  he  must 
move  on  and  after  his  refusal  to  move,  he  took  him 
by  the  arm  and  started  towards  the  police  station, 
Busick  going  without  any  resistance  at  first.  On  the 
way  he  determined  not  to  go  further  with  Phillips  and 
thereupon  there  was  a  scuffle  and  both  fell,  when  an- 
other policeman  came  up  and  the  two  took  Busick  to 
the  police  station.  At  the  station  Busick  was  asked 
his  name  and,  although  he  had  been  arrested  and  fined 
several  times  in  his  right  name  for  intoxication  and 
disorderly  conduct,  he  replied  that  his  name  was  John 
Brown,  whereupon  Phillips  took  him  by  the  wrist  and 
twisted  his  arm,  either  to  make  him  tell  his  right  name 
or  because  he  was  resisting  being  searched.  The  arm 
was  broken  at  the  elbow,  either  in  the  fall,  at  the  scuffle 
and  fall  or  by  the  twisting  at  the  police  station. 

It  is  argued  that  the  court  erred  in  refusing  to  ad- 
mit in  evidence  (1)  an  ordinance  of  the  City  of  Cham- 
paign ;  (2)  a  release  and  covenant  not  to  sue  the  City  of 
Champaign,  executed  by  appellee;  and  (3)  in  sustain- 
ing objections  to  questions  asked  of  appellee  in  his 
cross-examination.  None  of  these  questions  can  be 
raised  in  this  court  for  the  reason  that  neither  in  the 
motion  for  a  new  trial  nor  in  the  assignment  of  errors 
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is  any  mention  made  of  any  ruling  concerning  the 
admission  or  rejection  of  evidence. 

It  is  contended  that  no  recovery  for  appellee  can 
be  sustained  under  the  evidence  and  that  the  court 
erred  in  refusing  to  direct  a  verdict  for  the  appellant 
at  the  close  of  all  the  evidence.  The  evidence  shows, 
in  addition  to  the  stipidation,  that  at  the  time  Phillips 
was  appointed  special  policeman,  the  secretary  of  the 
police  and  fire  commission  gave  him  directions  as  to 
his  duties  and  instructed  him  that  he  would  be  ex- 
pected to  render  service  with  the  regular  police  force. 
The  secretary  of  the  police  and  fire  commission  also 
talked  to  him  about  complaints  that  had  been  made 
concerning  persons  loitering  and  loafing  around  the 
Illinois  Central  depot. 

From  the  evidence  of  Busick,  although  he  was  ar- 
rested on  the  depot  grounds,  he  was  not  injured  on  the 
grounds  of  appellant  but  in  the  police  station  while 
he  was  being  searched.  Phillips  testified  that  at  the 
time  appellee  was  injured,  he  was  employed  as  a  watch- 
man for  the  Illinois  Central  Railroad  Company,  'Ho 
look  after  the  interests  of  the  property,  to  see  that 
nothing  was  stolen  and  people  were  not  trespassing 
or  loafing  around  the  depot. "  * '  I  had  orders  from  the 
superintendent  of  the  railroad  not  to  allow  anybody 
to  sit  on  the  fence."  He  was  watching  and  looking 
after  the  railroad  property  in  compliance  with  orders 
given  him  by  the  officials  of  appellant.  What  Phillips 
did  was  done  while  he  was  in  the  employ  of  appellant, 
and  in  removing  appellee  from  appellant's  property 
he  was  acting  under  the  direct  instructions  of  jthe 
superintendent  of  appellant  not  to  allow  any  person 
to  sit  on  the  railing,  as  well  as  in  the  capacity  of  a 
policeman  of  the  city.  It  was  a  question  for  the  jury 
whether  what  Phillips  did  was  within  the  scope  of  his 
employment  and  instructions  from  appellant. 

'*No  trespass  to  property  is  a  crime  at  common  law 
unless  it  is  accompanied  by  or  tends  to  create  a  breach 
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of  the  peace."  38  Cyc.  1175.  What  appellee  was 
doing,  as  shown  by  the  evidence  in  the  record,  at  the 
time  Phillips  arrested  him  does  not  come  within  any 
of  the  statutory  definitions  of  trespass  contained  in 
the  Criminal  Code  of  Illinois  (Hurd's  St.  Crim.  Code, 
sections  266-269,  J.  &  A.  IfH  3958-3961),  and  while  an 
ordinance  of  the  city  concerning  trespassing  was  of- 
fered in  evidence,  it  was  not  admitted,  and  the  ruling 
of  the  court  on  that  question  is  not  assigned  for  error. 
It  does  not  appear  necessarily  that  appellee  had  com- 
mitted a  criminal  trespass.  If  he  was  on  the  premises 
of  appellant  without  right  there,  it  had  the  right  to 
use  necessary  force  to  remove  him,  but  anything  be- 
yond that  was  wrongful.  There  was  no  error  in  re- 
fusing the  peremptory  instruction. 

Error  is  assigned  and  argued  upon  the  giving  of  two 
instructions  at  the  request  of  appellee.  The  first  of 
these  tells  the  jury  that  if  under  either  count  it  be- 
lieves from  a  preponderance  of  the  evidence  that  plain- 
tiff was  assaulted  by  Phillips  as  charged,  then  it  is  a 
question  for  the  jury  to  determine  whether  Phillips 
in  making  the  assault  was  acting  as  the  agent  of  de- 
fendant and  within  the  scope  of  his  authority  as  such 
agent.  The  gist  of  the  second  count  is  a  false  impris- 
onment. False  imprisonment  is  a  form  of  assault. 
That  count  charges  that  appellant  beat,  bruised  and 
imprisoned  appellee  without  warrant  of  law.  We  see 
no  error  in  the  instruction.  The  other  given  instruc- 
tion complained  of  is  concerning  punitive  damages. 
Appellant  contends  that  ''punitive  damages  cannot  be 
allowed  in  an  action  against  a  railroad  company  for 
assault  and  false  imprisonment  by  one  of  its  watchmen, 
who  is  also  a  special  policeman  of  a  municipality  serv- 
ing without  pay."  No  authority  is  cited  sustaining 
such  contention  and  the  rule  in  this  State  appears  to 
be  contra.  Chicago  Consol.  Traction  Co.  v.  Mahoney, 
230  111.  562. 

The  court  refused  to  give  the  eighth  instruction  as 
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asked  by  appellant.  The  instruction  as  asked  might 
have  been  properly  refused  for  the  reason  it  told  the 
jury,  among  other  things,  that  **  Phillips  had  a  right 
to  arrest  on  sight  any  person  or  persons  who  might  be 
guilty  of  violating  any  statute,  ordinance  or  breach  of 
the  peace^*;  and  there  was  no  ordinance  creating  any 
offense  in  evidence.  The  instruction  also  calls  atten- 
tion to  the  fact  th^-t  appellant  was  required  to  give 
bond.  The  court,  however,  after  modifying  the  in- 
struction, gave  it.  The  instruction  as  asked  ended 
by  telling  the  jury  that  if  it  believed,  from  the  evidence, 
certain  things,  then  the  plaintiff  could  not  recover.  The 
last  sentence  of  the  instruction  as  modified  and  given 
is :  **  And  if  you  believe  from  the  evidence  in  this  case 
that  the  plaintiff  was  trespassing  upon  the  property 
of  the  defendant  company,  that  he  refused  to  leave 
the  property  upon  the  request  of  Phillips,  then 
the  said  Phillips  had  a  right  to  arrest  the  said 
plaintiff  for  trespassing,  and  if  you  believe  from  a. 
preponderance  of  the  evidence  that  Phillips  did  at- 
tempt to  arrest  the  plaintiff  for  trespassing,  and  that 
the  alleged  injuries  claimed  to  have  been  received  by 
the  plaintiff  were  received  and  sustained  while  the 
plaintiff  was  resisting  such  arrest,  and  were  received 
in  the  exercise  of  reasonable  and  necessary  force  in 
making  the  arrest,  and  if  injuries  were  received  and 
inflicted  by  an  employee  of  defendant  while  ostensibly 
acting  in  discharging  duties  within  the  scope  of  the 
purposes  of  the  defendant  because  of  the  wrongful  and 
vindictive  act  of  such  agent,  and  plaintiff  had  sneered 
actual  pecuniary  damages,  then  and  in  that  case,  only, 
may  the  jury  impose  punitive  or  exemplary  damages." 
All  that  part  of  the  instruction  after  the  words  '  *  re- 
sisting such  arrest"  was  inserted  by  the  court  after 
erasing  the  conclusion  of  the  instruction  as  it  was  pre- 
sented. It  has  no  logical  connection  with  the  preced- 
ing part  of  the  instruction.  No  other  instruction  was 
given  that  attempted  to  state  the  law  applicable  to  ap- 
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pellant's  theory  of  the  case.  The  instruction  as  given 
is  very  misleading  and  confusing,  in  telling  the  jurj' 
that  if  it  believed  all  the  different  facts  stated  in  the 
last  sentence  then  only  may  punitive  damages  be  im- 
posed. For  the  error  in  giving  this  instruction,  the 
judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, T.  Lonis  Nordine,  Plaintiff  in  Error. 

(Not  to  be  reported  in  fulL) 

Error  to  the  County  Court  of  McLean  county ;  the  Hon.  Homeb  W. 
Hall,  Judge,  presiding.  Heard  in  this  court  at  the  April  term,  1915. 
Affirmed.    Opinion  filed  October  13,  1915. 

Statement  of  the  Case. 

Prosecution  by  information  by  the  People  of  the 
State  of  Illinois,  plaintiff,  against  Louis  Nordine,  de- 
fendant, for  illegal  sale  of  intoxicating  liquors.  To 
review  a  judgment  entered  on  a  verdict  of  guilty,  the 
defendant  prosecutes  a  writ  of  error. 

The  judgment  of  the  court  was  in  part  as  follows : 
**And  now  the  said  defendant,  Louis  Nordine,  is 
committed  to  the  custody  of  the  sheriff  of  McLean 
County,  and  it  is  further  ordered  and  adjudged  by  the 
court  that  the  said  defendant,  because  of  said  judg- 
ment of  guilty,  be  further  sentenced  to  pay  to  the  clerk 
of  this  court,  to  be  by  said  clerk  disposed  of  according 
to  law,  a  fine  in  the  sum  of  $30  on  each  of  the  first, 
second  •  •  •  and  twentieth  counts  of  the  infor- 
mation herein,  making  in  all  a  fine  of  $600,  and  also 
the  costs  of  this  suit,  taxed  at  $55.75,  and  in  default 
of  said  payment  of  said  fine  and  costs,  it  is  ordered 
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that  the  said  defendant,  Louis  Nordine,  after  the 
expiration  of  said  terms  of  imprisonment,  stand 
committed  in  said  county  jail  until  said  fines  and 
costs  shall  have  been  paid,  or  until  said  defendant 
*    shaU  have  been  discharged  according  to  law. ' ' 


•  • 


M.  A.  Brennan  and  R.  J.  Hbffernan,  for  plaintiff 
in  error ;  W.  W.  Whitmore,  of  counsel. 

Miles  K.  Young  and  W.  B.  Leach,  for  defendant  in 

error. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 

court. 

Abstract  of  the  Decision. 

1.  Cbiminal  law,  I  372* — when  judgment  not  reversihly  errone- 
ous. Tlie  totaling  up  in  a  judgment,  of  the  sentences  inflicting  pen- 
alties by  fine  and  imprisonment  on  various  counts  of  an  information, 
held  a  technical  informality  or  surplusage  and  not  harmful  to  the 
defendant. 

2.  Criminal  law,  |  485* — wTiat  should  he  pointed  out  and  argued 
in  Mef.  A  mere  technical  informality  in  a  judgment  entered  on  a 
verdict  of  guilty,  assigned  as  error  on  appeal  but  not  pointed  out 
and  argued  in  the  reviewing  court,  held  not  reversible  error. 

3.  Criminal  law,  |  521* — what  is  function  of  court  on  appeal  in 
passing  on  conflicting  evidence.  A  court  of  appeal  should  not  usurp 
the  functions  of  a  jury  in  a  criminal  case  by  substituting  its  judg- 
ment for  theirs  in  passing  on  the  weight  and  credibility  of  conflict- 
ing evidence. 

4.  Criminal  law,  |  520* — when  verdict  set  aside  on  appeal  as 
unsupported  by  evidence.  It  is  only  where  the  verdict  in  a  criminal 
case  is  so  palpably  and  manifestly  against  the  weight  of  evidence 
as  to  indicate  that  the  verdict  is  based  on  passion  and  prejudice  that 
a  verdict  and  judgment  therein  will  be  set  aside  by  an  Appellate 
Court 

6.  Intoxicating  liquoib,  |  151* — when  evidence  insufficient  to 
sustain  conviction.  Evidence  held  sufficient  to  sustain  a  conviction 
for  selling  intoxicating  liquors  in   anti-saloon  territory. 


*8ee  niinots  Notes  Dl|re«t,  VoU.  XI  to  XV,  and  Cumulative  Quarterly,  lame 
topic  and  lectlon  number. 
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6.  Intoxicating  uquobs,  {  148* — how  guilt  or  innocence  of  de- 
fendant accused  of  illegally  selling  intoxicating  liquor  determined. 
The  guilt  or  Innocence  of  one  accused  of  illegally  selling  intoxicating 
liquors  is  to  be  determined  from  the  nature  of  the  goods  sold  and 
not  from  the  name  under  which  they  are  ordered. 

7.  Intoxicating  liquobs,  |  75* — what  constitutes.  A  fermented 
malt  liquor  called  "Temp  Brew"  held  within  the  Local  Option  Law 

(J.  ft  A.  IT  4j637  et  seq,),  prohibiting  the  sale  of  intoxicating  liquors  | 

and  defining  them  as  including  "all  distilled,  spirituous,  vinous, 
fermented  and  malt  liquors/'  though  claimed  to  be  nonintoxicating.  | 

8.  Criminal  law,  S  -556* — when  misconduct  of  juror  harmless  er- 
ror.   An  assignment  of  error,  on  appeal  from  a  conviction  for  il-  i 
legally  selling  intoxicating  liquors,  that  a  person  supposed  to  be 
pushing  the  prosecution  had  talked  to  a  juror  concerning  his  duties  i 
before  he  was  called  into  the  Jury  box,  where  no  such  occurrence 

is  contained  in  the  record  and  it  is  stated  in  the  argument  that 
such  Juror  was  excused  for  cause,  held  there  is  no  basis  for  sucli 
assignment 

9.  Cbiminal  law,  {  583* — when  assignments  of  error  deemed 
waived.  Assignments  of  error  in  a  criminal  case  not  argued  are 
deemed  waived. 


The  People  of  the  State  of  IllinoiSy  Defendant  in  Er- 
ror, T.  Jaek  Golbergy  Plaintiff  in  Error. 

(Not  to  be  reported  in  full.) 

Error  to  the  County  Ck)urt  of  Vermilion  county;  the  Hon.  Law- 
rence T.  Allen,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1915.    Reversed  and  remanded.    Opinion  filed  October  13, 1915. 

Statement  of  the  Case. 

Information  by  the  People  of  the  State  of  Illinois, 
plaintiff,  against  Jack  Colberg,  defendant,  for  illegal 
sale  of  liquor  to  a  minor.  To  review  a  judgment  en- 
tered on  a  verdict  of  guilty,  the  defendant  prosecutes 
a  writ  of  error. 

•See  nilnolH  Notes  Dljrert,  VoU.  XI  to  XY,  and  CumnbiUve  Qnacterij. 
topic  aad  Mciion  number. 
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The  court  on  its  own  initiative  instructed  the  jury 
that:  **If  you  believe  from  the  evidence  beyond  a 
reasonable  doubt  that  the  defendant  •  *  *  sold 
intoxicating  liquor  to  Virgil  Chapman,  a  minor,  *  *  * 
it  is  your  duty  to  return  a  verdict  of  guilty;  unless 
you  further  believe  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  said  minor  had  a  written  order  of 
a  parent,  guardian  or  family  physician  of  such  minor, 
and  *  *  *  the  burden  of  proving  such  written 
order  is  upon  the  defendant. '  * 

Charles  Troup,  for  plaintiff  in  error. 

John  H.  Lewman,  for  defendant  in  error;  David 
Allison,  of  counsel. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Intoxicating  liquobs,  |  161* — when  alternative  judgment  sen- 
tencing defendant  convicted  of  unlawfully  selling  liquor  to  minor 
erroneous.  An  alternative  Judgment  sentencing  a  defendant,  con- 
victed of  unlawfully  selling  liquor  to  a  minor,  to  pay  a  fine  of  fifty 
doUars  and  costs,  and,  in  default  of  such  payment,  to  be  confined  in 
jail  for  a  period  of  thirty  days,  held  not  authorized  under  the  stat- 
ute, J.  4b  A.  K  4605,  or  the  Criminal  Code,  sees.  452,  168b  (J.  ft  A. 
Tf  4152,  3795). 

2.  Intoxicating  uquobs,  |  158* — when  instruction  on  amount  of 
proof  to  avoid  conviction  erroneous.  In  a  prosecution  for  illegal 
sale  of  liquor  to  a  minor,  an  instruction  requiring  the  defendant,  in 
order  to  avoid  a  conviction,  to  prove  beyond  a  reasonable  doubt  that 
the  minor  had  a  proper  written  order  therefor,  held  reversible  error. 

•8m  niinols  N«Cm  DlffMt,  VoU.  XI  to  XV,  and  CiuiiulatlTe  Quarterly, 
Die  HBd  •octloa  nvmber. 


74  Appellate  Coubts  of  Illinois. 


Schultz  V.  Sohrt,  201  111.  App.  74. 


Anna  Schultz,  Appellee,  t.  George  Sohrt,  Appellant. 

1.  Limitation  of  actions,  S  60*:— tcfcat  are  teats  for  determining 
whether  two  decJarations  state  same  cause  of  action.  The  recog- 
nized tests  of  whether  each  of  two  declarations  states  the  same 
cause  of  action  are  (1)  would  the  same  evidence,  not  objected  to» 
support  a  judgment  rendered  upon  either  declaration;  and  (2)  could 
a  judgment  under  one  of  the  declarations  be  successfully  pleaded  as 
a  former  adjudication  against  the  cause  of  action  set  out  In  the 
other  declaration. 

2.  Libel  and  slandeb,  $  111* — wJiat  constitutes  variance  J>eiween 
pleading  and  proof.  In  an  action  for  slander,  proof  of  words  equiya- 
lent  to  those  alleged  in  the  declaration  to  have  been  spoken  is  not 
admissible. 

3.  Limitation  of  actions,  S  67* — when  declaration  in  action  for 
slander  states  new  cause  of  action.  Where  a  declaration  In  an  action 
for  slander  alleged  that  on  a  certain  date  certain  slanderous  words 
were  spoken  in  the  English  language,  held  that  a  demurrer  to  a 
plea  of  the  statute  of  limitations  to  an  amended  declaration,  filed 
after  the  running  of  the  statute  of  limitations,  alleging  that  such 
words  were  spoken  in  the  German  language,  was  erroneously  sus- 
tained as  such  amended  declaration  stated  a  new  cause  of  actidiL 

4.  Witnesses,  {  31* — when  wife  not  com/petent  witness  as  to  oonr 
versation  of  husband  with  third  person.  In  an  action  for  slander, 
testimony  of  the  plaintifT  as  to  words  spoken  by  the  defendant  In  a 
conversation  with  the  plaintiffs  husband  in  her  presence,  held  in- 
admissible under  section  5  of  the  Evidence  Act  (J.  ft  A.  f  5522). 

EtDBEDGE,  P.  J.,  dissenting. 

Appeal  from  the  Circuit  Court  of  Douglas  county;  the  Hon.  Frank- 
lin H.  Booos.  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1915.    Reversed  and  remanded.    Opinion  filed  October  13,  1915. 

John  H.  Chadwick,  for  appellant;  0.  B.  Dobbins, 
of  counseL 

Perry  M.  Moore  and  W.  Thomas  Coleman,  for  ap- 
pellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

*See  Illinois  Notes  DUest,  Vote.  X|  to  XV»  wid  Ciimul»tfTe  QnmeinMj,  mmm 
toplr  und  soctlon  numbort 
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This  is  an  action  brought  by  Anna  Schultz,  appellee, 
against  George  Sohrt,  appellant,  to  recover  damages 
for  slanderous  words  averred  to*  have  been  spoken 
of  and  concerning  the  plaintiff  to  the  plaintiflF's  hus- 
band and  others.  Plaintiff  recovered  a  verdict  and 
judgment  against  the  defendant  for  four  hundred  dol- 
lars. 

The  suit  was  begun  May  5,  1914.  The  original  dec- 
laration, consisting  of  three  counts,  was  filed  Septem- 
ber 1, 1914.  The  first  count  charges  the  appellant  with 
uttering  certain  words  to  Henry  Schultz,  husband  of 
appellee,  on  February  25,  1914.  The  second  count 
charges  that  appellant  made  substantially  the  same 
statement  on  October  15,  1913,  in  the  presence  of  the 
minister  of  the  church  of  which  appellee  was  a  member. 
The  third  is  the  same  as  the  second  except  that  the 
time  is  averred  to  be  in  the  autumn  of  1913,  the  exact 
date  being  unknown. 

The  words  spoken  of  the  appellee  were  all  averred 
to  have  been  spoken  in  the  English  language.  On  the 
23rd  day  of  November,  1914,  appellee  filed  an  amended 
declaration  in  which  the  words  spoken  and  alleged  in 
the  different  counts  are  all  averred  to  have  been  spoken 
in  the  German  language,  in  the  presence  of  the  same 
parties  named  in  the  original  declaration,  and  who  it 
is  averred  understood  that  language.  Each  amended 
count  sets  forth  the  English  translation  of  the  alleged 
slanderous  words  and  shows  their  application  to  the 
appellee.  The  appellant  filed  a  plea  of  the  general  is- 
sue and  a  plea  of  the  statute  of  limitations  to  the  sec- 
ond and  third  amended  counts,  averring  that  the  ap- 
pellant did  not  utter  the  words  set  forth  in  said  counts 
within  one  year  prior  to  the  filing  of  the  amended  dec- 
laration. A  demurrer  was  sustained  to  the  plea  of  the 
statute  of  limitations. 

It  is  contended  by  appellant  that  the  amended  dec- 
laration sets  forth  a  new  cause  of  action  and  one  that 
is  not  stated  in  the  original  declaration.    The  original 
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declaration  declared  only  upon  the  words  spoken  in  the 
English  language.  The  amended  counts  aver  the  words 
to  have  been  spoken  only  in  the  German  language, 
''which  said  words  signified  and  meant  in  the  English 
language,  as  follows,  that  is  to  say:"  the  identical 
words  averred  to  have  been  spoken  in  the  original  dec- 
laration. 

The  usual  recognized  tests  of  whether  the  counts 
state  the  same  cause  of  action  are  (1)  would  the  same 
evidence  not  objected  to  support  a  judgment  rendered 
upon  either  statement;  and  (2)  could  a  judgment  under 
one  declaration  be  successfully  pleaded  as  a  former 
adjudication  against  the  cause  of  action  set  out  in  the 
other  declaration.  (Carlin  v.  City  of  Chicago,  262  111. 
564.)  The  rule  in  this  State  is  well  settled  that  proof 
of  equivalent  words  is  not  admissible.  {Schmisseur 
V.  KreUich,  92  111.  347.)  If  the  allegations  and  proof 
do  not  substantially  correspond  there  is  a  fatal  vari- 
ance and  the  plaintiff  must  fail.  13  Encyc.  PI.  &  Pr.  62. 
A  verdict  will  not  aid  a  count  failing  to  set  forth  the 
words  spoken.  25  Cyc.  472.  There  would  be  a  fatal 
variance  between  words  alleged  in  English  and  proof 
of  words  spoken  in  German.  On  the  second  proposi- 
tion we  cannot  see  how  a  judgment  recovered  for  slan- 
der for  words  spoken  in  English  could  be  a  bar  to 
damages  for  words  spoken  in  German.  We  are  con- 
strained to  hold  that  the  amended  counts  of  the  decla- 
ration set  forth  a  new  and.  different  cause  of  action 
from  that  contained  in  the  original  declaration  and 
that  the  court  erred  in  sustaining  the  demurrer  to  the 
plea  of  the  statute  of  limitations. 

It  is  also  contended  that  appellee  was  not  a  com- 
petent witness  to  a  statement  made  by  appellant  to  the 
husband  of  appellee.  She  was  first  asked  if  she  re- 
membered a  conversation  had  between  her  husband  and 
Sohrt,  the  appellant.  After  an  objection  that  she  was 
not  a  competent  witness  to  such  conversation  had  been 
overruled  she  replied,  '*I  do."    Questions  were  then 
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asked  whether  she  remembered  the  words  used  by 
Sohrt  and  what  language  they  were  in,  which  were 
answered  over  objections.  She  was  then  asked  to 
''give  the  words  in  German  as  he  said  them.'*  An  ob- 
jection that  she  was  an  incompetent  witness  to  a  con- 
versation between  her  husband  and  a  third  party  was 
overruled  after  which  she  told  what  Sohrt  said  in 
German:  **You  have,  with  her  your  second  wife, 
whored  around,  before  your  first  wife  died,  or  was 
dead.*'  From  the  testimony  given  by  appellee's  hus- 
band and  introduced  before  appellee  testified,  and  also 
from  the  questions  asked  appellee,  it  appears  that  the 
slanderous  statement  was  but  a  part  of  a  conversation 
between  appellee's  husband  and  appellant.  The  pro- 
viso in  section  5  of  the  Evidence  Act  ( J.  &  A.  ^  5522) 
is,  that  this  section  shall  not  be  construed  to  authorize 
such  husband  or  wife  to  testify  to  any  admissions  or 
conversations  of  the  other  to  third  parties  except  in 
suits  between  the  husband  and  wife.  In  Stephens  v. 
Collison,  256  111.  at  page  242,  this  proviso  was  held 
to  deny  the  right  of  a  husband  to  testify  to  a  conversa- 
tion between  his  wife  and  a  third  party.  The  court  in 
that  case  said:  ''Under  this  construction  of  the  pro- 
viso to  said  section  5  Stephens  was  not  a  competent 
witness  to  testify  to  any  conversation  between  his  wife 
and  the  executors,  Collison  and  Karr,  and  this  would 
include  statements  made  by  either  Collison  or  Karr 
to  Mrs.  Stephens  as  well  as  statements  made  by  her  to 
them."  The  same  rule  is  held  in  Goelz  v.  Goelz,  157 
HL  33,  and  Donnan  v.  Donnan,  236  111.  341.  The  pro- 
viso to  section  5  of  the  Evidence  Act  was  passed  in 
1874.  Decisions  made  before  the  enactment  pf  the 
proviso  are  not  authority  on  the  construction  of  the 
present  statute.  This  proviso  was  passed  as  a  matter 
of  public  policy  that  a  husband  or  wife  may  not  be 
called  to  corroborate  the  other  as  to  a  conversation 
had  between  the  other  and  a  third  party.    It  was  er- 
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ror  to  permit  appellee  to  testify  concerning  the  words 
spoken  by  appellant  to  her  husband. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  a/nd  remcmded. 

Mb.  Pbesiding  Justice  Eldredgs  dissents. 


National  Trust  &  Credit  Company,  Appellant,  t.  Boss 

C.  Kiningham,  Appellee. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Vermilion  county;  the  Hon.  M. 
W.  Thompson,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1915.    Reversed  and  remanded.    Opinion  filed  October  13,  1915. 

Statement  of  the  Case. 

Action  by  National  Trust  &  Credit  Company,  plain- 
tiff, against  Ross  C.  Kiningham,  defendant,  on  a 
promissory  note.  From  a  judgment  for  defendant, 
plaintiff  appeals. 

As  a  defense  the  defendant  claimed  that  the  plaintiff 
orally  consented  to  be  bound  by  an  agreement  which 
by  its  terms  was  between  Ross  C.  Kiningham,  debtor, 
*'and  the  several  persons,  companies  and  firms  whose 
names  and  seals  are  hereinafter  signed  and  affixed  re- 
spectively, being  creditors  of  said  debtor,  and  aU  other 
creditors  of  said  debtor  acceding  thereto,  hereinafter 
called  the  creditors,  party  of  the  second  part'*  and 
C.  N.  Kiningham,  trustee,  party  of  the  third  part,  and 
by  which  the  defendant  was  to  be  released  of  his  in- 
debtedness in  execution  of  a  bill  of  sale  of  his  prop- 
erty to  the  trustee.    Such  bill  of  sale  was  executed. 

John  W.  Creekmur,  Donald  J.  Db  Wolfb  and 
Oliver  D.  Mann,  for  appellant. 
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LiNDLEY,  Penwbll  &  LiNDLEY,  f OF  appellee ;  Walter 
C.  LiNDLEY,  of  counsel. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Bills  and  notes,  {  451* — when  evidence  insufficient  to  show  re- 
lease from  liahility.  In  an  action  on  a  promissory  note  where  the 
defense  was  that  the  plaintiff  had,  by  parol,  entered  into  an  agree- 
ment to  release  the  defendant  on  his  making  an  assignment  for  the 
benefit  of  his  creditors  and  that  such  assignment  had  been  made, 
evidence  held  to  show  that  the  plaintiff  had  never  acceded  to  such 
an  agreement. 

2.  Fraudulent  convitances,  |  15* — when  assignment  for  benefit 
of  creditors  invalid.  An  assignment  for  the  benefit  of  creditors  not 
being  or  purporting  to  be  for  the  benefit  of  all  creditors,  but  only 
for  such  as  might  accede  thereto  and  making  no  pretense  of  com- 
pliance with  the  Bulk  Sales  Act  [Cal.  111.  St.  Supp.  1916,  H  10021  (1) 
et  seq.],  held  in  violation  of  such  statute  and  void. 


Malcom  J.  Neer,  Defendant  in  Error,  t.  Edward  B. 
Pryor,  Receiver,  Plaintiff  in  Error. 

(Not  to  be  reported  in  full.) 

Error  to  the  Circuit  Court  of  Champaign  county;  the  Hon.  Frank- 
lin H.  BooGS,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1915.    Reversed  and  remanded.    Opinion  filed  October  13,  1915. 

Statement  of  the  Case. 

Action  by  Malcom  J.  Neer,  plaintiff,  against  Edward 
B.  Pryor,  receiver  of  the  Wabash  Railroad  Company, 
defendant,  for  personal  injuries.  To  review  a  judg- 
ment for  plaintiff,  defendant  prosecutes  a  writ  of  error. 

*Be«  lUlnols  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  iiuarterly,  samo 
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Thomas  J.  Smith  and  N.  S.  Beown,  for  plaintiflf  in 
error. 

Gbeen  &  Palmeb^  for  defendant  in  error;  Oeib 
Babth^  of  counsel. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Railboadb,  I  587* — when  negligence  of  defendant  in  hlotoing 
off  8team  near  horse  on  highway  question  for  jury.  In  an  actiom 
for  personal  injurieB  alleged  to  have  resulted  from  the  plaintiffs 
horae,  while  being  driven  along  a  public  highway  parallel  to  the 
right* of  way  of  the  defendant  railway  company,  becoming  frightened 
by  steam  allowed  to  escape  from  a  passing  engine  onto  the  highway 
and  enveloping  the  horse,  the  question  whether  the  defendant  was 
either  negligent  or  wilful  in  blowing  off  steam  in  the  manner  and 
place  alleged,  held  for  the  jury. 

2.  Railboads — when  liable  for  personal  injuries  resulting  from 
frightening  of  horses.  A  railroad  is  responsible  for  personal  injuries 
caused  by  the  frightening  of  horses  by  unnecessary  noises  made  in 
the  negligent  and  reckless  running  of  trains,  or  when  such  noises 
are  made  in  a  wanton,  wilful  or  malicious  manner  in  disregard  of  a 
traveler's  right  on  the  highway. 

3.  Railroads,  S  582* — when  evidence  sufficient  to  sustain  verdict 
for  plaintiff  in  action  for  personal  injuries  due  to  frightening  of 
horse.  In  an  action  for  personal  injuries  alleged  to  have  resulted 
from  the  plaintiff's  horse,  while  being  driven  along  a  public  highway 
parallel  to  the  right  of  way  of  the  defendant  railway  company, 
becoming  frightened  by  steam  allowed  to  escape  from  a  passing  en- 
gine on  to  the  highway  and  enveloping  the  horse,  evidence  held  suffi- 
cient to  sustain  a  verdict  for  the  plaintiff. 

4.  Evidence,  {  436* — when  objection  to  question  put  to  expert  wit- 
ness properly  sustained.  In  an  action  for  personal  injuries  alleged 
to  have  resulted  from  the  plaintiffs  horse  becoming  frightened  by 
steam  blown  from  a  railroad  locomotive,  an  objection  to  a  question, 
addressed  to  an  expert  witness,  as  to  whether,  in  his  experience,  the 
amount  of  steam,  which  was  shown  by  the  plaintiffs  testimony  to 
have  been  blown  out  was  any  more  than  ordinarily  necessary  in 
the  operation  of  trains,  where  it  becomes  necessary  to  blow  off  steam 


•See  nilnolfl  Notes  Digest,  Vols.  XI  to  XV,  and  OumlatlTe  Qnarterlj.  r^m^ 
tople  aad  Motion  aiunbor.  ^^ 


Thibd  District — October,  1915.  81 

Neer  v.  Pryor,  201  IlL  App.  79. 

frequently,  held  properly  sastained,  since  it  could  not  be  known  on 
what  the  answer  of  the  witness  would  be  based,  as  that  would  de- 
pend on  how  much  of  the  plaintiff's  evidence  he  had  heard  and  his 
reoollection  and  construction  thereof. 

6.  Tbial,  I  91* — iohen  general  objection  to  question  put  to  uHt- 
nese  insufficient.  In  an  action  for  personal  injuries,  on  the  issue  as . 
to  whether  steam  had  been  negligently  blown  off  from  the  defend* 
ant's  engine  at  a  certain  time  and  place,  a  general  objection  to 
questiona  put  to  the  engineer  as  to  the  condition  of  the  pipes  and 
engine  with  reference  to  the  necessity  of  blowing  off  steam  in  order 
to  Baccessfully  operate  the  engine,  and  as  to  his  recollection  with  re- 
spect to  the  condition  of  the  engine  for  proper  and  safe  use  at  the 
time  in  question,  and  as  to  the  quality  of  the  water  taken  into  the 
engine  shortly  prior  thereto,  held  improperly  sustained. 

6.  Raiukoadb,  {  693* — when  instruction  in  action  for  personal  in- 
furies  not  improper  as  being  inapplicable  to  evidence.  In  an  action 
against  a  railroad  company  for  damages  for  personal  injuries  due  to 
frightening  plaintiff's  horse,  under  a  complaint  alleging  a  wilful,  in- 
tentionalt  and  malicious  act  of  the  defendant  as  the  cause  of  the 
injury  sustained,  an  instruction  as  to  defendant's  liability  on  such 
issue,  held  not  improper  because  there  was  no  evidence  of  malice 
shown,  since  malice  does  not  necessarily  mean  an  intention  to  injure 
but  may  be  a  reckless  disregard  of  the  rights  of  others. 

7.  Railboads,  I  693* — when  requested  instruction  on  degree  of 
care  proper.  In  an  action  for  personal  injuries  alleged  to  have  re- 
sulted from  the  negligent  act  of  a  railroad  company's  locomotive 
engineer  in  blowing  steam  from  his  engine  so  as  to  frighten  the 
plaintiff's  horse,  being  driven  on  a  highway  adjacent  to  the  com- 
pany's right  of  way,  held  that  a  requested  instruction  that,  in  de- 
termining the  liability  of  the  defendant,  it  should  be  treated  not  as 
a  common  carrier  but  as  an  ordinary  owner  of  land  and  subject  to 
no  greater  degree  of  care  than  would  be  a  private  owner  of  land 
abutting  on  the  highway  under  the  same  circumstances,  was  correct 
and  should  have  been  given,  although  stating  an  abstract  proposition 
of  law. 
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Thomas  Hart,  i^ppellee,  t.  B.  E.  Bradbury,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Ford  county;  the  Hon.  Thomas 
M.  Harkis,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1915.  Affirmed.  Opinion  filed  October  13,  1915.  Certiorari  denied 
by  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Action  by  Thomas  Hart,  plaintiff,  against  R.  E. 
Bradbnry,  defendant,  to  recover  for  wages.  From  a 
judgment  for  plaintiff,  defendant  appeals. 

ScHNEiDBB  &  ScHNEiDEB,  for  appellant. 

Clojjd  &  Thompson,  for  appellee. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Masteb  and  servant,  §  81* — when  presumed  that  parties  as- 
sented to  continuance  of  services  under  same  terms  as  expiring  con- 
tract.  Where  a  contract  Is  entered  Into  by  which  one  person  agrees 
to  perform  services  for  another  for  a  definite  time  and  at  a  stated 
salary  and  such  services  are  continued  after  the  term  without  ob- 
jection by  the  employer  and  without  any  new  agreement,  the  law 
raises  a  presumption  that  the  parties  have  assented  to  a  continuance 
of  the  services  for  another  term  of  the  same  length  and  at  the  same 
salary. 

2.  Master  and  servant,  S  75* — what  is  remedy  of  servant  work- 
ing after  expiration  of  contract  for  recovery  of  wages.  Where  a 
servant  agrees  to  work  under  a  contract  for  a  stipulated  time  and 
a  definite  salary,  and  he  continues  to  work  after  the  expiration  of 
such  period  and  the  salary  is  not  changed,  the  recovery  for  wages 
accruing  after  the  expiration  of  such  period  must  be  on  an  implied 
contract  and  for  the  compensation  presumed  to  have  been  fixed  by 
the  parties  and  not  on  quantum  meruit. 

•8«e  lUInoU  Notes  Dlireit,  VoU.  XI  to  XV,  and  Cumulative  Qnarterljr,  lame 
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3.  Master  and  servant,  |  65* — when  duty  of  employer  to  give 
servant  notice  of  change  in  compensation.  It  is  the  duty  of  the 
employer  to  give  the  servant  notice  of  a  change  in  compensation 
after  the  expiration  oi  a  contract  for  a  stipulated  term  and  salary, 
80  that  the  employee  may  leave  if  not  satisfied. 

4.  Master  and  servant,  {  85* — when  instruction  on  right  to  r%' 
cover  compensation  properly  refused.  In  an  action  by  an  employee 
to  recover  wages  accruing  after  the  expiration  of  a  contract  for  a 
stated  period  and  salary,  a  requested  instruction  stating  that  if  the 
jary  believed  from  the  evidence  that  plaintlfT  was  hired  for  the  work- 
ing season  of  a  certain  year  at  a  stipulated  salary  and  that  the 
working  season  was  eight  months  long  and  no  agreement  was  made 
thereafter  for  the  succeeding  years,  then  the  Jury  should  only  allow 
plaintifF  at  the  agreed  rate  for  each  working  season  thereafter,  held 
erroneous,  especially  as  it  ignored  the  fact  that  plaintiff  continued 
to  work  for  defendant  the  entire  year. 

5.  Master  and  servant,  {  82* — when  evidence  as  to  value  of  serv- 
ices inadmissible.  In  an  action  by  an  employee  to  recover  wages 
accruing  after  the  expiration  of  a  contract  for  a  stated  period  and 
salary,  where  no  change  was  made  in  the  salary  after  the  expiration 
of  the  term,  evidence  as  to  the  value  of  the  services  rendered  is  in- 
admiasibla 


F.  J.  Traut,  Appellee,  t.  Horace  L.  Winslow  Company, 

Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Schuyler  county;  the  Hon.  Harrt 
HiGBEc,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1915.  Reversed  and  remanded.  Opinion  filed  October  13,  1915.  Re- 
hearing denied  December  11,  1915. 

Statement  of  the  Case. 

Action  on  the  case  by  F.  J.  Traut,  plaintiff,  against 
the  Horace  L.  Winslow  Company,  defendant,  to  re- 
cover for  damages  to  a  barge  owned  by  plaintiff  loaded 
with  crushed  rock  consigned  to  defendant.     From  a 

*8ee  UliBoiii  Notes  Dl^ett,  Volt.  XI  to  XV,  and  CamiilattTo  Quarterly,  aame 
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judgment  in  favor  of  plaintiflf  for  five  hundred  dollars, 
defendant  appeals. 

The  only  evidence  concerning  the'  measure  of  dam- 
ages was  testimony  of  the  value  of  the  barge  when  it 
was  delivered  to  defendant  and  its  value  after  it  was 
unloaded;  an  objection  to  this  evidence  as  not  the 
proper  measure  of  damages  was  overruled.  The 
court  instructed  thfe  jury  that  the  measure  of  dam- 
ages, if  the  jury  should  find  for  plaintiflf,  was  the 
diflference  between  the  fair  cash  value  of  the  barge 
before  and  after  the  alleged  injury.  Error  was 
assigned  on  the  admission  of  evidence  on  the  meas- 
ure of  damages  and  the  instruction  on  that  ques- 
tion. The  evidence  shows  that  the  barge  had  been 
repaired.  Plaintiflf 's  fourth  instruction  informed  the 
jury  that  where  personal  property  is  placed  in  the 
hands  of  a  bailee  in  good  condition  and  is  returned  in 
a  damaged  condition,  then  the  law  presumes  that  the 
injury  was  due  to  the  negligence  of  the  bailee,  and  the 
owner  would  be  entitled  to  recover  unless  the  bailee 
has  shown  by  a  preponderance  of  the  evidence  that  it 
exercised  such  care  as  was  reasonably  necessary  to 
care  for  the  property. 

L.  W.  Felkeb  and  Glass  &  Bottenbbrg,  for  appel- 
lant. 

B.  0.  WiLLARD,  for  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Bailment,  |  26* — when  instruction  on  measure  of  damaffes  for 
negligent  injury  to  personal  property  erroneous.  In  an  action  by  the 
owner  of  a  barge  to  recover  damages  for  Injury  to  it,  alleged  to  be 
due  to  negligence  in  unloading  it  and  in  failing  to  pump  water  from 


•See  niinols  NoUs  Dl^eet,  Vols.  XI  to  XV.  mad  CvmalMlTe  QuMtOfflr, 
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it  by  the  consignee  of  a  shipment  of  crushed  rock,  an  instruction 
that  the  measure  of  damages,  if  the  jury  should  find  for  plaintiff, 
was  the  difference  between  the  fair  cash  value  of  the  barge  before 
and  after  the  alleged  injury,  held  erroneous  where  it  appeared  that 
the  barge  had  been  repaired. 

2.  Bahjcent,  {  28* — what  U  measure  of  damages  for  injury  to 
ver^onal  property.  The  correct  measure  of  damages  for  an  injury 
to  personal  property,  where  the  same  can  be  repaired,  is  the  nec- 
essary cost  of  making  the  repairs  and  the  value  of  the  use  of  such 
property  while  the  owner  is  necessarily  deprived  of  it,  while  it  is 
undergoing  repair. 

3.  Bailment,  S  26* — tohen  instruction  on  liability  of  bailee  re- 
turning personal  property  in  damaged  condition  correct.  In  an  ac- 
tion by  the  owner  of  a  barge  to  recover  damages  for  injury  to  it, 
alleged  to  be  due  to  negligence  in  unloading  it  and  in  failing  to  pump 
water  from  it  by  the  consignee  of  a  shipment  of  crushed  rock,  an  in- 
stmction  that  where  personal  property  is  placed  in  the  hands  of  a 
bailee  In  good  condition  and  is  returned  in  a  damaged  condition,  then 
the  law  presumed  that  the  injury  was  due  to  the  negligence  of  the 
bailee  and  the  owner  would  be  entitled  to  recover  unless  the  bailee 
has  shown  by  a  preponderance  of  the  evidence  that  it  exercised  such 
care  as  was  reasonably  necessary  to  care  for  the  property  ap- 
proved. 

4.  Bailment,  {  27* — when  presumed  that  property  returned  by 
bailee  in  damaged  condition  injured  by  negligence  of  bailee.  Where 
personal  property  is  placed  in  the  hands  of  a  bailee  in  good  condi- 
tion and  is  returned  in  a  damaged  condition,  the  law  presumes  that 
the  injury  was  due  to  the  negligence  of  the  bailee,  and  the  owner 
will  be  entitled  to  recover  unless  the  bailee  shows  by  a  preponder- 
ance of  evidence  that  it  exercised  such  care  as  was  reasonably 
necessary  to  care  for  the  property. 

•Bm  nilnoto  NotM  Divert,  Volt.  XI  to  XY,  and  Ciimiilatlve  <|iuuteri7, 
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Lawrence    Faryis^    Appellant,    y.    Trying    Shaman, 

Appellee. 

Covenants,  §  18* — what  is  personal  covenant  not  running  with 
land.  A  covenant  in  a  lease,  whereby  the  lessor  of  land  agrees  to 
purchase  at  the  expiration  of  the  lease  Improvements  made  on  the 
land  by  the  lessee  at  a  certain  percentage  of  the  original  cost  is  a 
personal  covenant,  and  does  not  run  with  the  land  so  as  to  bind  the 
lessor's  grantee. 

Appeal  from  the  Circuit  Court  of  Moultrie  county;  the  Hon.  Fbanx- 
LiN  H.  BoGGs,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1915.    Affirmed.    Opinion  filed  October  13,  1915. 

Statement  by  the  Court.  This  is  a  suit  in  assump- 
sit brought  by  Lawrence  Purvis  against  Irving  Shu- 
man.  The  declaration  consists  of  a  special  count  and 
avers  that  on  April  9,  1907,  Sam  T.  Miller,  being  then 
the  owner  of  certain  described  lands:  **In  consider- 
ation that  the  plaintiff,  at  the  request  of  Sam  T.  Mil- 
ler, the  then  owner  of  •  •  *^'  (certain  described 
lands)  ''would  let  to  the  defendant  the  certain  tract 
of  land  above  described  with  the  appuri;enances  there 
situate,  to  hold  the  same  to  the  defendant,  as  tenant 
thereof  to  the  plaintiff,  from  the  1st  day  of  March, 
1907,  to,  towit,  the  1st  day  of  March,  1912,  the  said  Sam 
T.  Miller  promised  the  plaintiff  that  he,  the  said 
Sam  T.  Miller,  would  purchase  from  the  plaintiff,  at 
the  expiration  of  the  said  lease,  any  and  all  improve- 
ments that  may  be  put  upon  the  said  premises  by  the 
plaintiff  for  the  purpose  of  carrying  out  the  provisions 
of  the  said  lease,  at  seventy-five  per  cent,  of  the  orig- 
inal cost  of  the  said  improvements ;  that  the  said  lease 
so  entered  into  between  the  said  Sam  T.  Miller  and 
the  plaintiff  was  in  words  and  figures  as  follows" 
(The  lease  is  inserted  at  length,  the  material  provis- 
ions are):     ''This  Indenture  made  this  9th  day  of 

*8e6  lUlnois  Notes  Dlveet.  Vols.  XI  to  XV,  and  CanmlAtlTe  Quarterly. 
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April,  1907  between  •  *  *.  That  the  party  of  the 
said  first  part  in  consideration  of  the  covenants  of  the 
second  party  hereinafter  set  forth  does  by  these  pres- 
ents lease  to  the  said  second  party  the  following  de- 
scribed real  estate  *  *  *  to  have  and  to  hold  to 
the  said  second  party  for  the  period  of  five  years  from 
the  first  day  of  March,  1907,  and  the  said  second  party 
in  consideration  of  the  leasing  of  the  premises  as  above 
set  forth  covenants  and  agrees  to  pay  •  •  •  the 
sum  of  two  hundred  dollars  per  annum  •  •  •  that 
said  second  party  will  not  sublet,  etc.  •  *  *.  It 
is  further  mutually  agreed  between  the  parties  that 
the  party  of  the  second  part  has  leased  said  premises 
as  an  amusement  park  and  that  the  party  of  the  second 
part  is  entitled  to  all  rents  and  privileges  that  he  may 
be  able  to  receive  from  parties  desiring  to  use  the  same 
for  a  ball  park,  race  meetings  or  other  similar  forms 
of  amusement. 

**It  is  further  agreed  between  the  parties  hereto 
that  any  and  all  improvements  that  may  be  put  on  said 
premises  by  the  party  of  the  second  part  for  the  pur- 
pose of  carrying  out  the  provisions  of  this  lease,  will  at 
the  expiration  of  this  lease  be  purchased  by  the  party 
of  the  first  part  at  seventy-five  per  cent,  of  the  origi- 
nal cost  of  said  improvements.  *  •  •  party  of  the 
second  part  is  to  have  the  option  of  purchasing  said 
premises  at  any  time  within  the  period  covered  by 
this  lease  at  such  price  as  may  be  agreed  upon  *  *  * 
The  covenants  herein  shall  extend  to  and  be  binding 
upon  the  heirs,  executors  and  administrators  of  the 
parties  to  this  lease." 

It  further  avers  that  the  lease  was  recorded  on 
March  6, 1909 ;  that  plaintiff  entered  into  possession  of 
said  premises  under  said  lease;  that  for  the  purpose 
of  carrying  out  the  provisions  of  said  lease  he  con- 
structed extensive  improvements  at  the  original  cost 
of  $8,255.95;  that  said  Miller,  while  plaintiff  was  so 
in  possession  and  after  the  recording  of  said  lease,  sold 
^ji4  cpnveyed  said  premises  in  1909  and  1910,  to  de- 
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f  endant  by  warranty  deeds  in  which  the  consideration 
is  stated  to  be  $1,  subject  however  to  a  mortgage  of 
$8,000  (part  of  the  premises  being  conveyed  through  a 
third  party) ;  avers  that  defendant,  by  virtue  of  said 
conveyance  to  him,  became  the  owner  of  said  premises 
subject  to  the  rights  of  plaintiff,  and  that  under  the 
provisions  of  the  lease  and  section  15  of  chapter  80 
of  the  Statute  of  Illinois  (J.  &  A.  If  7053),  it  became 
the  duty  of  defendant  on  March  1,  1912,  to  purchase 
said  improvements,  but  notwithstanding  said  duty, 
defendant  on  March  1, 1912,  notified  plaintiff  to  remove 
said  improvements  within  a  reasonable  time  and  there- 
upon plaintiff  demanded  of  defendant  the  payment  of 
seventy-five  per  cent,  of  the  original  cost  of  said  im- 
provements which  defendant  refused  to  pay,  and  after- 
wards, having  obtained  a  judgment  against  said  Miller, 
caused  an  execution  to  be  levied  on  said  improvements 
as  the  property  of  Miller,  and  caused  the  said  improve- 
ments to  be  sold,  and  defendant  has  refused  to  pay 
to  plaintiff  seventy-five  per  cent,  of  the  cost  of  said 
improvements  or  any  part  thereof,  to  the  damage,  etc. 
A  general  demurrer  was  sustained  to  the  declaration 
and  the  plaintiff,  abiding  by  the  declaration,  judgment 
was  rendered  for  the  defendant.    The  plaintiff  appeals. 

Fbank  M.  Habbauqh,  Edward  C.  Craig  and  Donald 
B.  Craig,  for  appellant ;  Jambs  W.  Craig,  of  counseL 

Whitaker,  Ward  &  Pugh  and  Simmons  &  Irving,  for 
appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

The  question  involved  is  whether  the  appellee,  who 
purchased  and  accepted  a  deed  of  the  premises  de- 
scribed in  the  lease  from  Miller  to  appellant,  can  be 
held  under  the  lease  and  the  law  applicable  thereto 
for  the  payment  of  seventy-five  per  cent,  of  the  cost  of 
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the  improvements  placed  on  the  premises  by  appellant 
dnring  the  term  of  the  lease. 

It  is  averred  in  the  declaration  that  a  judgment  was 
obtained  against  Sam  T.  Miller  and  that  said  improve- 
ments were  sold  as  the  property  of  Miller  under  an 
execution  issued  on  said  judgment.  Appellee  in  argu- 
ment states  that  the  said  judgment  was  in  favor  of  one 
John  Miller,  while  appellant  asserts  it  was  in  favor  of 
appellee.  The  declaration  is  somewhat  uncertain  in 
that  regard,  but  we  do  not  regard  such  averment  as 
material.  It  is  also  immaterial,  that  in  the  first  part  of 
the  declaration  the  draftsman  became  confused  and 
inserted  the  word  **  plaintiff ' '  when  the  word  **  de- 
fendant" should  have  been  used  and  vice  versa,  inas- 
much as  the  demurrer  is  general  and  the  lease  and 
deeds  are  set  up  in  haec  verba,  followed  by  proper 
averments.  There  is  no  provision  in  the  lease  requir- 
ing appellant  to  make  any  improvements  on  the  land. 
The  matter  of  making  improvements  was  left  optional 
with  the  appellant,  and  whatever  improvements  were 
placed  on  the  premises  by  appellant  were  placed  there- 
on after  the  execution  of  the  lease. 

The  lease  provides  that  all  the  covenants  therein 
shall  extend  to  and  be  binding  upon  the  heirs,  execu- 
tors and  administrators  of  the  parties  to  the  lease.  It 
does  not  by  its  terms  make  the  covenant  of  the  lessor 
to  pay  seventy-five  per  cent,  of  the  cost  of  the  im- 
provements to  appellant  at  the  termination  of  the 
lease,  nor  any  other  covenant  therein,  a  covenant  bind- 
ing upon,  or  one  that  extends  to  the  grantees  or  as- 
signees of  the  parties,  or  either  of  them.  There  is 
therefore  nothing  in  the  wording  of  the  lease  under 
which  of  itself  appellant  can  be  held  or  required  to 
carry  out  the  covenants  of  Miller  to  pay  said  percent- 
age of  cost 

Appellant  bases  his  right  to  recover  on  section  15 
of  chapter  80  of  the  Statute  of  Illinois  ( J.  &  A.  ][  7053) 
which  is :    *  *  The  lessees  of  any  lands;  their  assigns  or 
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l)ersoiial  representatives,  shall  have  the  same  remedy, 
by  action  or  otherwise,  against  the  lessor,  his  grantees, 
assignees  or  his  or  their  representatives,  for  the 
breach  of  any  agreement  in  such  lease,  as  such  lessee 
might  have  had  against  his  immediate  lessor;  Pro- 
vided, this  section  shall  have  no  application  to  the 
covenants  against  incumbrances,  or  relating  to  the  title 
or  possession  of  the  premises  demised." 

This  statute  was  enacted  in  1873.  There  has  been 
in  force  in  this  State,  from  its  organization  as  such,  a 
statute  which  provides:  **That  the  common  law  of 
England,  so  far  as  the  same  is  applicable  and  of  a 
general  nature,  and  all  statutes  or  acts  of  the  British 
parliament  made  in  aid  of,  and  to  supply  the  defects 
of  the  common  law,  prior  to  the  fourth  year  of  James 
the  First,  excepting  the  second  section  of  the  sixth 
chapter  of  43d  Elizabeth,  the  eighth  chapter  of  13th 
Elizabeth,  and  the  ninth  chapter  of  37th  Henry  Eighth, 
and  which  are  of  a  general  nature  and  not  local  to 
that  kingdom,  shall  be  the  rule  of  decision,  and  shall  be 
considered  as  of  full  force  until  repealed  by  legislative 
authority."  Chapter  28,  Kurd's  St.  (J.  &  A.  112222) ; 
Statute  1845,  page  337 ;  Sess.  Laws,  1819,  page  3 ;  Vir- 
ginia Act  1776. 

Section  15  of  chapter  80  is  a  re-enactment  of  section 
2  of  chapter  34  of  the  English  Statute  of  32nd  Henry 
VIII.  Section  14  of  chapter  80  of  the  Statute  of  Illi- 
nois (J.  &  A.  If  7052),  which  gives  to  grantors  of 
demised  lands  or  assignees  of  lessors  the  same  reme- 
dies as  the  grantor  or  lessor  might  have  had,  if  such 
reversion  had  remained  in  the  lessor  or  grantor,  is  a 
re-enactment  of  section  1  of  the  Statute  of  32nd  Henry 
VIII.  A  comparison  of  sections  14  and  15  of  the  Illi- 
nois statute  and  of  sections  1  and  2  of  the  Act  of  Henry 
VIII  shows  that  they  are  identical  in  substance,  the 
Illinois  act  simply  omitting  much  of  the  verbiage  of 
the  old  English  act.    The  Illinois  act  is  nothing  more 
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than  a  codification  of  the  previously  existing  law  in 
force  in  Illinois. 

Before  the  enactment  of  sections  14  and  15  of  chap- 
ter 80  of  the  Illinois  statute,  it  was  held  in  Fisher  v. 
Deering,  60  111.  114,  that  section  1  of  chapter  34  of 
32nd  Henry  VIII  was  in  force  in  Illinois,  and  that  the 
Legislature  in  adopting  it  will  be  presumed  to  have 
intended  to  adopt  the  judicial  construction  that  had 
been  placed  on  that  statute.  In  Hansen  v.  Meyer,  81 
111.  321,  a  lease  of  a  storeroom,  on  the  first  floor  of  a 
hotel  building,  provided  that  the  tenant  was  to  put 
in  counters  and  shelving,  which  the  lessor  agreed  to 
buy  from  the  tenant  at  a  reasonable  price  at  the  end  of 
the  first  year.  During  the  term  of  the  lease  the  lessor 
sold  the  building  and  the  tenant  at  the  end  of  the  year 
brought  suit  against  the  grantee  of  the  lessor  for  the 
value  of  the  improvements.  The  lease  there,  as  in  this 
case,  mentioned  heirs  and  executors,  and  nowhere  men- 
tioned assignees  or  grantees.  The  Supreme  Court  held 
that  the  covenant  relating  to  things  not  in  esse  at  the 
time  the  lease  was  made  does  not  bind  assignees  not 
named  in  the  covenant,  and  followed  Spencer's  case, 
5  Coke  16,  which  construed  the  English  act  a  few 
years  after  its  passage.  That  construction  became  a 
rule  of  property  which  has  been  consistently  followed 
in  Illinois  and  other  states. 

In  Diederich  v.  Rose,  228  HI.  610,  a  lease  provided 
that  at  its  expiration,  if  the  tenant  should  not  succeed 
in  obtaining  a  renewal,  the  party  to  whom  the  lessor 
may  next  make  a  lease  shall  be  required  to  pay  for  the 
buUdings  on  said  premises.  The  lessor  sold  the  prem- 
ises, and  in  a  suit  against  the  purchaser  to  recover 
from  him  the  value  of  the  structures  placed  thereon 
by  the  tenant,  it  was  held :  *  *  The  right  of  a  tenant  to 
receive  payment  from  a  landlord  for  improvements 
placed  on  the  demised  premises  during  the  terra  arises 
from  no  right  or  duty  from  the  relation  of  landlord 
and  tenant,  but  is  always  a  matter  of  express  contract, 
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and  the  tenant  only  has  such  rights  as  are  given  him 
by  his  contract.  {Gardner  v.  Watson,  18  111.  App.  386; 
Watson  V.  Gard/ner,  119  HI.  312 ;  Mathes  v.  Dobschitetz, 
72  Id.  438. )  The  vendee  cannot  be  held  to  pay  for  these 
improvements,  as  the  lease  does  not  so  provide. ' ' 

The  rule  seems  to  be  clear  that '  *  all  covenants  relat- 
ing to  a  subject-matter  not  in  esse,  such  as  for  the 
erection  of  buildings  upon  the  premises  demised,  are 
personal  covenants  and  do  not  run  with  the  land  so  as 
to  bind  the  assignees  unless  they  are  expressly  named 
therein."  Spencer's  case,  5  Coke  16;  Dewar  v.  Good- 
man, [1908]  1  K.  B.  94;  Kerr  on  Real  Property,  sec. 
1218 ;  Grey  v.  CtUhbertson,  2  Chit.  42 ;  Taylor  L.  T., 
sec.  260 ;  Washburn  on  Real  Property,  sec.  680 ;  Woods 
L.  T.  500 ;  1  Smith  L.  C.  53 ;  Thompson  v.  Rose,  8  Cow. 
(N.  Y.)  266;  Nornum  v.  Wells,  17  Wend.  (N.  Y.)  136; 
Etowdh  Mm,  Co.  v.  Wills  Valley  Min.  &  Mfg.  Co.,  121 
Ala.  672 ;  Willcox  v.  Kehoe,  124  Ga.  484 ;  Bream  db  Co. 
V.  Dicker  son,  2  Humph.  (Tenn.)  126;  Brewer  v.  Mar- 
shall,  18  N.  J.  Eq.  337. 

The  covenant  made  by  Miller  to  purchase  from  ap- 
pellant all  improvements  he  might  place  on  the  leased 
premises — the  improvements  not  being  in  existence  at 
the  time  the  lease  was  executed — was  a  personal  one 
and  collateral  to  the  demise  and  did  not  run  with  the 
land  so  as  to  bind  the  lessor's  grantee.  The  assignees 
or  grantees  of  Miller  are  not  mentioned  in  the  lease 
and  are  not  bound  by  the  covenants  that  are  personal 
to  Miller.  There  was  no  error  in  sustaining  the  de- 
murrer.   The  judgment  is  affirmed. 

Affirmed. 
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John  Kerr,  Gonseryator,  Appellee,  y.  City  of  Danyille, 

Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circnit  Court  of  Vermilion  county;  the  Hon.  M. 
W.  Thompson,  Judge,  presiding.  Heard  in  this  court  at  the  April 
tann,  1915.    Affirmed.    Opinion  filed  October  13,  1915. 


Statement  of  the  Case. 

Action  by  John  Kerr,  conservator  of  Martha  E. 
Kerr,  plaintiff,  against  the  City  of  Danville,  defend- 
ant, to  recover  for  injuries  sustained  by  Martha  E. 
Kerr  by  reason  of  a  defective  sidewalk.  From  a  judg- 
ment for  plaintiff,  defendant  appeals. 

H.  A.  SwALiiOW,  for  appellant;  R.  R.  Bookwalteb, 
of  counsel. 

DxJFFiN  &  DuFPiN  and  Chables  Troup,  for  appellee. 

Mb.  Jubticb  Thompson  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  Decision. 

1.  Municipal  corporations,  §  994* — what  care  required  to  keep 
atreeU  and  $idetoalks  in  condition.  A  city  can  only  he  required  to 
exerciae  reasonahle  care  to  keep  its  streets  and  sidewalks  in  a  rea- 
sonably safe  condition  for  the  use  of  travelers,  and  is  not  an  insurer 
against  injuries  by  reason  of  defects  therein. 

2.  Instructions,  i  151* — when  properly  refused.  A  requested 
instmctlon  covered  by  given  instructions  Is  properly  refused. 

8.  Municipal  corporations,  S  1107* — lohen  contributory  negli- 
gence of  pedestrian  injured  hy  defective  aidevoalk  question  for  jury. 
In  an  action  by  the  conservator  of  an  incompetent  person  to  recover 
for  personal  injuries  sustained  hy  the  ward  catching  her  foot  at  the 
edge  of  a  hole  of  considerable  size  in  the  sidewalk,  on  a  dark  night, 

*8m  niliMto  NotM  Digest,  VoU.  XI  to  XV,  and  CnmaUUvo  Qut^rterlj,  some 
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where  it  appeared  that  the  hole  had  existed  for  more  than  a  year, 
hut  there  was  evidence  that  the  ward,  who  was  accompanied  by 
another  person,  knew  nothing  about  such  hole  and  had  passed  over 
the  walk  only  once  before  the  accident,  held  that  it  was  a  question 
for  the  jury  whether  the  ward  was  guilty  of  contributory  negligence. 


William  Yon  Boeckmann,  Appellee,  t.  Corn  Products 

Beflning  Company,  Appellant. 

1.  Appeal  and  ebbor,  §  1238* — when  defendant  estopped  to  dlaim 
error  in  hearing  evidence  on  demurrer,  A  defendant  who  makes  a 
motion  for  leave  to  withdraw  rejoinders  to  special  pleas  and  for 
leave  to  refile  demurrer  to  a  replication,  and  to  require  plaintifT  to 
make  proof  of  matters  contained  in  the  replication,  is  estopped  on 
appeal  to  claim  any  error  in  hearing  evidence  on  the  demurrer. 

2.  Pleading — when  hearing  of  evidence  on  demurrer  proper.  The 
hearing  of  evidence  on  a  demurrer  to  replication  to  special  pleas, 
held  proper. 

3.  Pleading,  f  183* — when  special  demurrer  necessary.  Where 
special  pleas  confess  that  the  plaintifT  in  a  personal  injury  action 
has  sustained  injuries  and  seek  to  avoid  liability  by  pleading  new 
matter,  a  special  demurrer  is  necessary  to  point  out  formal  defects. 

4.  Pleading,  §  211* — when  demurrer  not  carried  back  to  defective 
declaration,  A  demurrer  should  be  carried  back  to  the  first  defec- 
tive pleading,  but  a  demurrer  to  a  plea  or  replication  cannot  be 
carried  back  to  a  defective  declaration  when  the  plea  of  general 
issue  has  been  filed. 

5.  Appeal  and  ebbob,  §  198* — when  cause  involving  constitutional 
question  transferred  to  Supreme  Court.  Where,  under  the  plead- 
ings, in  an  action  by  an  employee  for  personal  injuries,  it  is  nec- 
essary for  the  Appellate  Court  to  pass  upon  the  constitutionality  of 
the  Workmen's  Compensation  Act,  the  case  will  be  transferred  to 
the  Supreme  Court,  as  the  Appellate  Court  has  no  Jurisdiction  of 
constitutional  questions. 

Appeal  from  the  Circuit  Court  of  Tazewell  county ;  the  Hon.  Jonif 
M.  NiEHAUS,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1915.  Transferred  to  Supreme  Court.  Opinion  filed  October 
13,  1915. 

•See  niinols  Notes  Dlxett,  Voln.  XI  to  XV.  Mid  Cumiilatlve  Qiuuterij, 
topic  and  lectloii  number. 
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Page,  Hunter,  Page  &  Dallwig  and  Calhoun,  Ly- 
fOBD  &  Sheean,  for  appellant. 

Jesse  Black,  Jb.,  and  Jambs  P.  St.  Cebny,  for  ap- 
pellee. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

This  is  an  action  in  case  brought  by  appellee  against 
appellant  to  recover  damages  for  an  injury  sustained 
by  him  while  in  the  employ  of  appellant.  The  decla- 
ration consists  of  an  original  and  four  additional 
counts.  It  is  averred  in  each  count  that  appellant,  a 
corporation,  on  May  11,  1913,  was  operating  a  factory 
in  Tazewell  county,  Illinois,  for  the  manufacture  of 
starch  and  other  products ;  that  in  the  starch  house  of 
said  factory  were  various  shaftings,  cog  wheels,  pul- 
leys, belts,  boxings  and  gearings  driven  by  electric 
motor  power;  that  appellee  was  employed  in  said 
starch  house  working  under  the  direction  of  appellant ; 
that  there  were  certain  machines  known  as  reels  where 
appellee  was  employed ;  that  said  reels  were  fed  from 
the  floor  above  by  a  six-inch  pipe,  which  brought  wet 
products  to  said  reels ;  that  when  in  operation  moisture 
and  water  from  said  pipe  feU  on  the  floor  whereby  the 
floor  where  appellee  was  required  to  work  became  wet 
and  slippery ;  that  at  the  head  end  of  each  reel  was  a 
bevel  gearing  composed  of  a  sixteen-inch  beveled  wheel 
which  meshed  with  a  beveled  gearing  on  the  reel  shaft 
one  foot  from  the  reel ;  that  said  feed  spouts  came  into 
said  reels  in  a  slanting  position  over  and  two  feet  above 
said  gearings ;  that  the  damp  products  in  the  feed  pipe 
would  sometimes  choke  it ;  that  it  was  the  duty  of  ap-. 
pellee  when  said  pipes  choked  to  hammer  on  said  pipes, 
and  in  hammering  on  said  pipes  it  was  necessary  to 
extend  the  arm  over  the  shaft  and  gearing ;  that  on  May 
11,  1913,  while  appellee  was  attending  to  his  duty  as 
directed  by  appellant,  using  due  care  for  his  own  safe- 


96  AppELIiATE   COUBTS   OP   ILLINOIS. 

Von  Boeckmann  v.  Ck>m  Products  Refining  Co.,  201  IlL  App.  94. 

ty,  a  certain  feed  pipe  began  to  choke,  whereupon  ap- 
pellee began  to  strike  said  feed  pipe^  when  his  clothing 
was  caught  in  said  bevel  gearing  and  appellee  was 
drawn  into  and  between  said  gearings  and  permanently 
injured ;  that  before  said  time  said  bevel  gearing  was 
unguarded,  unf enced  and  improtected,  and  was  highly 
dangerous  to  employees  near  said  reels;  that  it  was 
the  duty  of  appellant,  as  provided  by  statute,  to  prop- 
erly inclose,  fence  or  otherwise  protect  said  gearings 
so  as  to  prevent  injury  to  appellee  while  working 
around  said  reels.  The  first  count  further  avers  that 
appellant  '*  wilfully  and  intentionally  neglected  to  in- 
close, fence,  guard  or  otherwise  protect  said  bevel  gear- 
ings whereby,"  etc.  In  the  first  additional  count  the 
negligence  to  guard  said  gearings  is  averred  as  simple 
negligence.  In  the  second  additional  count  it  is  averred 
that  it  was  practical  to  guard  said  gearings  and  that 
in  violation  of  the  statute  appellant  wilfully,  recklessly, 
etc.,  omitted,  etc.  The  third  and  fourth  additional 
counts  are  very  similar  to  the  second. 

Appellant  filed  a  plea  of  the  general  issue  and  two 
special  pleas.  The  special  pleas  aver  that  at  the  time 
the  alleged  injuries  were  sustained,  appellant  and  a;)- 
pellee  were  operating  and  working  under  the  Work- 
men's Compensation  Act  of  1911  (J.  &  A.  Tf  .5449 
et  seq.).  Appellant  filed  three  replications  to  the  spe- 
cial plea.  The  first  replication  avers  that  the  Com- 
pensation Act  of  1911  was  not  passed  in  the  proper 
manner,  in  that  the  bill  and  the  amendments  thereto 
were  not  printed  before  the  vote  was  taken  in  the  Gen- 
eral Assembly  of  the  State  of  Illinois  on  the  final  pas- 
sage of  said  bill,  and  said  statute  is  void  and  was  never 
in  force.  The  second  and  third  replications  aver  in  de- 
tail that  the  act  was  not  passed  as  required  by  the 
Constitution  of  the  State.  Appellee  filed  a  general 
demurrer  to  the  replications  to  the  special  pleas.  On 
motion  of  plaintiff  the  demurrer  was  stricken  from  the 
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files.  Eejoinders  were  then  filed  to  the  replications, 
on  which  issues  were  joined. 

Afterwards  defendant  moved  the  conrt  for  leave  to 
withdraw  the  rejoinders  to  the  special  pleas  and  for 
leave  to  refile  the  demurrer  to  the  replications  **and 
that  the  court^will  require  proof  hy  plaintiff  of  the 
matters  and  things  contained  in  said  replications 
of  plaintiff  hef ore  passing  on  said  demurrer,  and  after 
plaintiff  has  adduced  his  proof  under  said  replications 
that  the  court  will  take  into  account  the  said  proof 
together  with  the  said  replications  in  passing  upon  said 
demurrer.  *'  This  motion  was  sustained.  Thereupon 
the  rejoinders  were  withdrawn  and  the  demurrer  to 
the  replications  was  refiled  and  the  plaintiff  introduced 
in  evidence  certified  copies  of  the  journals  of  the  legis- 
lature bearing  on  the  passage  of  the  act.  Whereon  the 
court  overruled  the  demurrer  to  said  replications  and 
the  appellant  elected  to  stand  by  its  demurrer.  The 
evidence  offered  in  the  hearing  on  the  demurrer  is 
preserved  by  a  bill  of  exceptions. 

The  case  was  then  tried  before  a  jury  on  the  declara- 
tion and  the  plea  of  the  general  issue,  resulting  in  a 
verdict  for  $10,000  in  favor  of  appellee,  on  which 
judgment  was  rendered. 

It  is  contended  that  the  court  erred  in  overruling 
the  demurrer  to  the  replications  to  the  special  pleas. 
The  demurrer  was  overruled  after  evidence  was  heard 
on  the  motion  of  appellant  on  the  facts  involved  in  the 
passage  of  the  act.  The  hearing  of  evidence  on  a  de- 
murrer is  very  unusual,  but  there  is  authority  for  such 
procedure.  6  Encyc.  of  PI.  &  Pr.  297.  The  party  upon 
whose  motion  the  demurrer  was  heard  in  that  maimer 
is  estopped  from  taking  any  advantage  of  it,  even  if 
it  was  irregular,  as  a  party  may  not  take  advantage 
of  error  induced  by  himself.  While  the  hearing  was 
on  a  demurrer,  the  evidence  was  heard  on  a  question, 
which  it  was  tiie  province  of  the  court  to  pass  upon. 
The  hearing  was  the  same  on  the  demurrer  before  the 
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court  as  on  an  issue  of  fact  found  on  a  matter  proper 
for  the  court  to  decide. 

The  appellee  contends  (1)  that  the  averments  of  the 
declaration  and  each  count  take  the  cause  of  action 
out  of  the  provisions  of  the  Compensation  Act  under 
the  proviso  of  section  3  of  that  Act  (J.  &  A.  If  5451), 
in  that  the  omission  to  guard  the  machinery  was  inten- 
tional; and  (2)  that  the  pleas  were  bad  in  that  they 
are  neither  in  bar  nor  do  they  confess  and  avoid  the 
cause  of  action  declared  upon,  and  therefore  the  de- 
murrer should  have  been  carried  back  to  the  pleas. 

The  special  pleas  confess  that  appellee  has  sustained 
injuries  and  seek  to  avoid  liability  by  pleading  new 
matter.  If  there  is  any  defect  in  the  pleas  it  is  a 
matter  of  form  only,  and  a  special  demurrer  would 
be  required  to  point  out  the  defect. 

Section  3  of  the  Act  is :  *  *  No  common  law  or  stat- 
utory right  to  recover  damages  for  injury  or  death  sus- 
tained by  any  employee  while  engaged  in  the  line  of 
his  duty  as  such  employee  other  than  the  compensation 
herein  provided,  shall  be  available  to  any  employee 
who  has  accepted  the  provisions  of  this  act,  or  to  any 
one  wholly  or  partly  dependent  upon  him  or  legally 
responsible  for  his  estate:  Provided,  that  when  the 
injury  to  the  employee  was  caused  by  the  intentional 
omission  of  the  employer,  to  comply  with  the  statutory 
safety  regulations,  nothing  in  this  act  shall  affect  the 
civil  liability  of  the  employer.  If  the  employer  is  a 
partnership,  such  omission  must  be  that  of  one  of  the 
partners  thereof,  and  if  a  corporation,  that  of  any 
elective  officer  thereof.''  The  declaration  avers  that 
appellant  is  a  corporation.  The  first  count  avers  ^*the 
defendant,  in  violation  of  the  statute,  wilfully  and  in- 
tentionally neglected  to  inclose,  fence,  guard,  *'  etc. 
The  remaining  counts  aver  that  defendant  negligently 
or  wilfully,  recklessly,  negligently,  etc.  No  count  avers 
that  the  intentional  omission  of  the  employer  was  that 
of  an  elective  oflBcer  of  the  corporation,  and  only  the 
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first  count  avers  intentional  omission  of  appellant.  If 
the  statute  is  a  valid  statute,  and  the  omission  to  guard 
said  gearings  was  not  the  intentional  act  of  an  elective 
officer,  then  appellee  is  remitted  to  his  remedy  under 
the  Compensation  Act,  for  the  reason  that  appellant 
had  not  filed  any  notice  with  the  Bureau  of  State  Labor 
Statistics  that  it  elected  not  to  provide  and  pay  com- 
pensation according  to  the  provisions  of  the  statute, 
and  appellee  did  not  within  thirty  days  after  entering 
the  employment  of  appellant  file  a  notice  to  the  con- 
trary with  the  Secretary  of  the  State  Bureau  of  Labor 
Statistics.  There  is  no  evidence  in  the  case  tending 
to  show  the  omission  to  guard  said  machinery  was  the 
intentional  act  of  any  elective  officer  of  appellant,  and 
there  is  no  attempt  in  four  of  the  counts  of  the  decla- 
ration to  plead  any  facts  which  would  reserve  to  ap- 
pellee his  common  law  or  statutory  right  to  recover 
damages  at  law.  A  demurrer  should  be  carried  back 
to  the  first  defective  pleading,  but  a  demurrer  to  a  plea 
or  replication  cannot  be  carried  back  to  a  defective  dec- 
laration, when  the  plea  of  the  general  issue  has  been 
filed.    6  Encyc.  of  PI.  &  Pr.  332,  and  Illinois  cases 

cited. 

Appellee  further  contends  that ' '  there  is  no  evidence 
in  the  Senate  Journal  of  any  kind  that  the  original  bill 
as  amended  in  the  House  was  printed  in  the  Senate 
before  its  passage  by  the  Senate  and  that  it  was  upon 
this  showing  that  the  court  overruled  the  demurrer  to 
the  replication  which  alleged  that  the  Compensation 
Act  of  1911  was  not  in  force  and  effect."  The  burden 
was  on  appellee  to  show  that  the  law  was  invalid. 

If  the  right  of  appellant  to  recover  at  law  depended 
solely  upon  whether  appellant  intentionally  omitted  to 
guard  the  machinery,  this  court  would  have  jurisdic- 
tion to  dispose  of  the  case  on  appeal. 

The  appellant  contends  that  it  did  not  intentionally 
omit  to  guard  the  machinery,  and  that  the  only  remedy 
appellee  is  entitled  to  is  the  compensation  allowed  un- 
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der  the  Workmen's  Compensation  Act.  Under  the  Act 
of  1911,  if  the  parties  cannot  agree  on  any  question  of 
law  or  fact,  then  the  question  in  dispute  can  only  be 
settled  by  a  board  of  arbitrators  under  section  10  of 
the  Act  (J.  &  A.  If  5459),  which  appellee  contends  was 
not  properly  passed  and  is  invalid.  Four  of  the  counts 
do  riot  attempt  to  plead  any  fact  which  takes  the  case 
out  of  the  provisions  of  the  Compensation  Act.  The 
validity  of  the  act  must  therefore  be  passed  upon  on 
this  appeal,  and  jurisdiction  to  pass  on  that  question 
is  in  the  Supreme  Court  alone,  if  the  statute  involved 
is  either  the  foundation  of  some  right  asserted  or  some 
defense  made.  Illinois  Cent.  R.  Co.  v.  Chicago  S  G.  W. 
R.  Co.,  246  lU.  620.  The  question  of  the  validity  of  the 
statute  is  argued  by  both  parties,  appellant  insisting 
it  is  valid  because  the  Supreme  Court  has  held  it  valid 
in  three  cases,  and  appellee  insisting  it  is  invalid  on 
a  ground  never  before  presented  to  the  Supreme  Court. 
We  are  of  the  opinion  that  the  validity  of  the  act  is 
involved,  and  that  this  court  has  not  jurisdiction  of 
the  cause.  It  is  therefore  transferred  to  the  Supreme 
Court 

Transferred  to  Supreme  Court. 


M«  A.  Bowe  and  Ella  Rowe,  Appellees,  y.  Paul  Kubn, 

Appellant. 

(Not  to  be  reported  In  fall.) 

Appeal  from  the  Circuit  Court  of  Clark  county;  the  Hon.  E.  R.  E. 
KiMBBouGH,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1915.    Affirmed.    Opinion  filed  October  13,  1915. 

Statement  of  the  Case. 

Action  by  M.  A.  Rowe  and  Ella  Rowe,  plaintiflfs, 
against  Paul  Kuhn,  defendant,  to  recover  rent  due  on 
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an  oil  lease.    From  a  judgment  for  plaintiff,  defendant 
appeals. 

Samuel  B.  Soholfield  and  John  J.  Abnby,  for  ap- 
pellant. 

Hahby  J.  BuxBAUM  and  Evbebtt  Connelly,  for  ap- 
pellees. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deeislon. 

1.  Appeal  and  ebrob,  }  367* — when  defense  not  considered  on  ap- 
peal, A  defense  that  is  not  raised  in  the  trial  court  cannot  be  raised 
on  appeal  for  the  first  time. 

2.  Frauds,  Statute  op,  §  122* — how  defense  of  not  raised.  The 
defense  of  the  Statute  of  Frauds  is  not  raised  by  a  motion  to  direct 
a  verdict 

3.  Landlobo  and  tenant,  §  310* — when  lessor  need  not  prove 
ownership.  Where  a  lessee,  defendant  in  an  action  for  rent,  has 
accepted  the  lease  and  paid  rent  upon  it,  the  failure  of  the  lessors 
to  prove  ownership  is  immaterial. 

4.  Landlobd  and  tenant,  §  325a* — when  instruction  in  action  for 
rent  properly  refused.  .In  an  action  to  recover  rent  under  an  oil 
lease,  instructions  requested  by  defendant  that  if  the  Jury  believed 
from  the  evidence  that  the  payments  made  by  the  defendant  or  his 
agent  were  optional  then  they  should  find  for  defendant,  held  prop- 
erly refused  where,  while  defendant  held  the  lease,  he  prevented 
any  contract  being  made  with  other  parties  to  prospect  for  oil, 
and  he  had  the  right  under  the  lease  to  reconvey  and  release  any 
rights  under  the  lease  and  thus  prevent  the  accumulation  of  rents. 

*8ee  nilnote  Note*  Digest,  Vol*.  XI  to  XV,  and  CumnUitive  Quarterly,  same 
t«vte  and  Mctlon  nnmber. 
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George  A.  Roberts  and  L.  H.  Parker,  Appellants^  t. 
George  M.  Barbee  et  al.,  Appellees. 

(Not  to  be  reported  in  fall.) 

Appeal  from  the  Circuit  Court  of  Shelby  county;  the  Hon.  Aibkbt 
M.  Rose,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1915.    AiBrmed.    Opinion  filed  October  13,  1915. 

Statement  of  the  Case. 

Bill  by  George  A.  Eoberts  and  L,  H.  Parker,  com- 
plainants, against  George  M.  Barbee,  Mattie  A.  Widick, 
William  Baum,  T.  C.  Dove  and  others,  'defendants,  to 
foreclose  a  mortgage  executed  by  defendants  George 
M.  Barbee  and  Sarah  J.  Barbee,  and  cross-bill  praying 
that  such  mortgage  be  released  of  record  and  that  com- 
plainant Boberts  pay  to  the  defendant  Baum  and  the 
defendants  Dove  the  amount  paid  by  Baum  in  excess 
of  the  amount  due  on  the  mortgage,  together  with 
legal  interest.  From  a  judgment  for  defendants,  com- 
plainants appeal. 

Whitakbb,  Wabd  &  PuGH,  for  appellants. 

W.  C.  &  T.  M.  Headbn,  for  appellees. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deelslon. 

MoBTOAQES,  §  208* — When  evidence  sufficient  to  8hoto  that  subse- 
quent purchaser  had  no  knowledge  of  existence  of  unrecorded  mort- 
gage. Where  in  a  proceeding  to  foreclose  a  mortgage  it  was  shown 
that  the  mortgage,  although  executed  and  recorded,  in  favor  of  a 
third  person,  was  in  fact  the  property  of  the  complainant  and  known 
by  the  parties  as  such,  no  assignment  being  recorded,  however,  and 


*8ee  Illinois  Notes  Dlffo«t,  Yolt.  XI  to  XV,  and  CumulntlTe  Qnaitorljr, 
tople  and  •ectlon  namber. 
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subsequently  another  mortgage  was  executed  in  favor  of  the  com- 
plainant, covering  the  same  property,  but  not  recorded,  the  evi- 
dence was  held  sufficient  to  show  that  a  subsequent  purchaser  under 
a  deed,  expressly  reciting  that  the  purchaser  assumed  a  mortgage  in 
favor  of  complainant,  had  no  knowledge  of  the  existence  of  the  un- 
recorded mortgage,  and  where  he  paid  an  amount  in  excess  of  that 
due  on  the  recorded  mortgage  in  the  mistaken  belief  that  he  was  in 
fact  paying  such  mortgage,  which  payment  the  mortgagee  applied  to 
the  pajrment  of  the  unrecorded  mortgage^  he  was  entitled  to  be 
reimbursed  pro  tanto. 


V.  B.  Dennis,  Appellee,  y.  Charles  B.  Jones,  Appellant. 

(Not  to  be  reported  in  fnll.) 

Appeal  from  the  City  Court  of  Mattoon;  the  Hon.  John  McNutt, 
Judge,  presiding.  Heard  in  this  court  at  the  April  term,  1915. 
Affirmed.    Opinion  filed  October  13,  1915. 

Statement  of  the  Case. 

Action  by  F.  E.  Dennis,  plaintiff,  against  Charles  R. 
Jones,  Dudley  G.  Hayes,  and  George  Hoffman,  defend-  ' 
ants,  on  a  joint  promissory  note  of  the  defendants. 
From  a  judgment  against  him,  the  other  defendants 
not  having  been  served,  Charles  R.  Jones  appeals. 

The  plaintiff  brought  suit  as  indorsee  of  the  payee 
for  accrued  interest.  After  the  introduction  of  the 
note  in  evidence  by  plaintiff,  appellant  called  plaintiff 
as  a  witness.  He  testified  that  he  did  not  know  the 
makers  but  that  he  bought  the  note  after  his  bankers 
had  investigated  them;  that  he  did  not  ask  the  payee 
what  it  was  given  for  but  that  the  payee  told  him  it 
was  given  for  some  of  his  mausoleum  interests;  that 
he  paid  $1,500  in  cash  and  transferred  $3,000  of  stock 
at  50  cents  on  the  dollar  for  the  note  on  July  16,  1913. 
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One  of  the  joint  makers  of  the  note  testified  that  in  a 
conversation  with  plaintiff  a  few  weeks  before  the  trial, 
plaintiff  told  him  that  he  held  the  note  as  collateral 
security  for  a  loan.  Appellant  introduced  in  evidence 
a  contract  between  the  payee  and  the  appellant  under 
which  the  payee  agreed  to  procure  certain  mausoleum 
rights  for  a  corporation  to  be  organized,  and  which 
was  the  consideration  for  the  note  sued  upon,  and 
other  notes. 

• 

Andrews  &  Beal  and  Abchibald  Cattell,  for  appel- 
lants. 

John  B.  King,  Leo  G.  Hana  and  Vause,  Hughes  & 
KiGEB,  for  appellee. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Pleading,  }  432* — when  dat%  of  note  need  not  be  prowd  as 
alleged.  Where,  in  an  action  for  interest  on  a  promissory  note,  the 
declaration  correctly  alleged  the  date  on  which  such  interest  ac- 
crued, held  that  the  date  of  the  note,  laid  under  a  videlicet,  need 
not  he  proved  as  alleged. 

2.  Bills  and  notes,  §  56* — tohen  failure  to  perform  contract  does 
not  constitute  failure  of  consideration  for  note.  Failure  of  the 
payee  of  a  note  to  perform  a  contract,  the  promise  to  perform  which 
was  alleged  by  one  of  the  makers  to  have  been  the  consideration  for 
which  the  note  was  made,  held  not  a  defense  to  an  action  thereon, 
against  a  maker,  by  a  holder  in  good  faith  before  maturity,  where 
it  was  not  alleged  that  the  contract  had  been  canceled  or  attempted 
to  be  canceled. 

3.  Bills  and  notes,  i  448* — when  evidence  sufficient  to  show 
tJMt  plaintiff  is  an  indorsee  in  good  faith  before  maturity.  Evi- 
dence introduced  by  a  defendant  in  an  action  on  a  promissory  note, 
held  to  show  that  the  plaintiff  was  an  indorsee  in  good  faith  before 
maturity. 

4.  Pledges,  {  10* — when  indorsee  holding  note  on  collateral  se- 
curity not  affected  by  defenses.    In  an  action  by  an  indorsee  before 
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maturity  of  a  negotiable  promissory  note  against  a  maker  thereof 
held  that  though  the  plaintlft  held  the  note  merely  as  collateral 
security  for  a  loan  made  to  the  payee,  that  would  not  be  a  defense 
unless  the  plaintlft  knew  of  or  had  notice  of  such  facts  as  would 
put  a  reasonably  prudent  man  on  Inquiry  concerning  defenses  to 
the  note. 


JTames  White  and  William  J.  Brown,  Exeeutors,  Appel- 
lants, T.  John  S.  Lewis,  Appellee. 

(Not  to  be  reported  in  fall.) 

Appeal  from  the  Circuit  Court  of  Christian  county;  the  Hon. 
Alrebt  M.  Rose,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1915.  Reversed  and  remanded.  Opinion  filed  October  13, 
1915. 


Statement  of  the  Case. 

Final  report  in  settlement  of  an  estate  jBled  by  James 
White  and  William  J.  Brown,  executors  of  the  estate 
of  Eliza  J.  Lewis,  deceased.  Objections  thereto  filed 
by  John  S.  Lewis.  From  an  order  approving  the  re- 
port and  ordering  distribution,  John  S.  Lewis  appealed 
to  the  Circuit  Court,  and  from  an  order  of  that  court, 
sustaining  some  objections  and  overruling  others  and 
ordering  the  executors  to  restate  the  account,  the  exec- 
utors appeaL 

Taylor  &  Tatlob,  for  appellants. 

George  T.  Wallace,  for  appellee. 

Mr.  Justiob  Thompson  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Deeislon. 

1.  Witnesses,  {  218* — when  crosB-examinatioiv  of  party  proper. 
Where  an  objector  to  executors'  accounts  was  examined  as  a 
witness  on  behalf  of  the  executors  as  to  what  occurred  when  he 
gave  a  certain  note  to  the  testatrix,  cross-examination,  by  his  coun- 
sel, as  to  whether  the  testatrix  assented  to  the  surrender  to  him  of 
one  of  his  notes,  held  proper,  as  the  executors  had  made  him 
their  witness  as  to  such  matter,  but  that  'the  question  was  objec- 
tionable in  form  as  calling  for  a  conclusion. 

2.  ExECUTOBS  AND  ADMINISTRATORS,  §  92* — whcti  proceedinffs  hy 
citation  not  exchuive  remedy  to  obtain  note  owed  estate.  On  a 
hearing  in  the  Circuit  Court  on  appeal  from  an  order  entered  In 
the  County  Court  in  proceedings  on  objections  to  an  executors' 
report,  held  that  the  executors  could  require  the  objector,  who  was 
in  court  and  had  possession  of  a  note,  the  amount  of  which  they 
claimed  he  owed  the  estate,  to  produce  such  note  in  evidence 
without  filing  an  affidavit,  and  citing  him  in  accordance  with  sec- 
tion 81  of  the  Administration  Act  (J.  ft  A.  1|  130). 

3.  Executors  and  administrators,  §  359* — when  executor  may 
deduct  amount  of  note  due  estate  from  distril)utee*$  share.  In 
proceedings  on  objections  to  an  executors'  report,  an  objector's  con- 
tentions that  an  executor  has  no  right  to  deduct  from  the  amount 
due  a  distributee  any  sum  that  may  be  due  from  the  distributee 
to  the  estate,  and  that  the  statute  of  limitations  was  a  defense  to 
a  note  against  the  estate  claimed  to  be  due  it,  of  whldi  estate  he 
was  a  distributee,  held  untenable  on  the  facta. 

4.  Executors  and  administrators,  §  532* — when  executors  prop- 
erly not  charged  with  interest.  Where  a  delay  by  executors  in 
filing  their  report  was  caused  by  an  objector  thereto,  in  not  paying 
a  claim  he  owed  the  estate,  held  that  the  executors  were  i^operly 
not  charged  with  interest. 

6.  Executors  and  administrators,  §  661* — when  allowance  to 
executors  for  settling  estate  not  excessive.  An  allowance  of  $700 
to  executors  in  settling  an  estate  amounting  to  $21,000,  held  proper. 

*8«e  minols  Notes  Dl^ett,  Vols.  XI  to  XY,  aiid  CumnUitlve  4)iwrterlj,  mme 
toplo  and  Metlon  number. 
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Illinois  Talley  Bank,  Appellee,  t.  D.  L.  Harshman, 

Appellant. 

(Not  to  be  reported  in  fall.) 

Appeal  from  the  Circuit  Court  of  Pike  county;  the  Hon.  Habbt 
HioBEE,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1915.  Reversed  and  remanded  with  directions.  Opinion  filed  Octo- 
ber 13,  1915.    Rehearing  denied  December  11,  1915. 

Statement  of  the  Case. 

Action  by  Illinois  Valley  Bank,  plaintiflF,  against  D. 
L.  Harshman,  defendant,  on  promissory  judgment 
notes  signed  by  plaintiff.  From  a  judgment  by  confes- 
sion in  favor  of  plaintiff,  defendant  appeals. 

The  notes  contained  warrants  of  attorney  authoriz- 
ing any  attorney  at  any  time  thereafter  to  confess 
judgment  in  favor  of  the  holder  of  the  notes  for  such 
amount  as  might  appear  to  be  unpaid  thereon,  together 
with  costs  and  ten  per  cent,  attorney's  fees. 

An  attorney  signed  a  cognovit  in  which  the  defend- 
ant waived  service,  and  said  he  could  not  deny  **that 
he  owes  and  is  indebted  to  the  said  plaintiff  in  the 
sum  of  $2,682.47 ;  and  that  plaintiff  has  sustained  dam- 
ages on  occasion  of  the  nonperformance  of  the  several 
agreements  in  said  declaration  mentioned,  including 
the  sum  of  $268.24  for  reasonable  attorney's  fees  for 
entering  up  this  judgment  over  and  above  its  other 
costs  and  charges  in  this  behalf  expended  to  the  amount 
of  $5." 

The  clerk  entered  up  a  judgment  in  favor  of  the 
plaintiff  for  $2,950.71,  being  the  amount  of  the  notes 
and  including  attorney's  fees. 

Anderson  &  Matthews,  for  appellant. 

WiuLJAMS  &  Williams,  for  appellee. 
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Mb,  Justice  Thompson  delivered  the  opinion  of  the 
conrt. 

Abstract  of  the  Deelslon. 

1.  JuDOMENT,  {  48* — When  judgment  for  attomeifM  fees  not 
authorized  under  cognovit.  Where  a  warrant  of  attorney  author- 
ized confession  of  Judgment  in  favor  of  the  holder  of  promissory 
notes  for  such  amount  as  might  appear  to  be  unpaid  thereon  at 
the  time,  together  with  costs  and  ten  per  cent,  attorney's  fees,  a 
cognovit  stating  that  the  defendant  owed  a  certain  sum,  the  face 
value  of  the  notes  and  interest,  and  that  the  plaintift  had  sustained 
damages,  including  a  certain  sum  as  attorney's  fees,  etc.,  to  the 
amount  of  |5,  held  not  to  authorize  the  entry,  by  the  clerk,  of  a 
Judgment  for  the  total  of  such  sums,  as  the  damages  confessed 
were  only  the  $5. 

2.  Clerks  of  coubts,  §  4* — what  is  nature  of  powers  of  a  cleric 
of  court.  A  clerk  of  a  court  has  no  Judicial  powers  but  acts  as 
a  ministerial  officer  only. 

3.  Judgment,  §  43* — when  clerk  of  court  improperly  exercises 
judicial  powers  in  entering  judgment  A  clerk  in  entering  a  Judg- 
ment for  an  amount  not  authorized  by  a  plea  of  confession  is 
exercising  Judicial  powers,  and  such  Judgment  is  void. 


Herman  Pierik  et  al.,  trading  as  Herman  Pierik 
&  Company,  Appellants,  t.  Erhardt  Hneller, 
Appellee. 

1.  Payment,  §  29* — when  evidence  sufficient  to  show  that  note 
was  given  in  payment  of  subscribed  shares  of  stock.  In  an  action  . 
on  a  promissory  note,  made  by  a  subscriber  to  stock  in  a  proposed 
corporation  by  the  indorsee  thereof,  evidence  held  to  authorize  a 
finding  that  the  note  was  given  in  payment  of  subscribed  shares 
and  not  in  return  for  a  loan  made  to  the  subscriber  by  an  agent 
of  the  promoters,  though  the  note  was,  by  such  agent,  made  pay- 
able to  the  promoters. 

2.  Bills  and  notes — when  burden  of  proof  on  plaintiff  to  prove 
indorsement  of  note.  Where  a  promissory  note  payable  to  a  pro- 
posed corporation  for  stock  subscriptions,  bearing  the  indorsement 

•8ee  Illinois  Notes  Divert,  Vols.  XI  to  XV,  and  Cumiil«are  Quarterly, 
topic  and  section  nnmber. 
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of  the  corporation  to  the  order  of  bearer,  was  sued  upon  by  the 
transferee,  a  plea  denying  such  Indorsement  held  to  throw  the 
burden  of  proving  the  Indorsement  on  the   plaintiff. 

3.  CoBPOKATiOKS,  §  27* — when  promoters  may  not  dispose  of 
note^  given  for  stock  subscriptions.  The  promoters  of  a  corpora- 
tion have  no  authority  to  dispose  of  notes  given  for  stock  sub- 
scriptions until  all  the  stock  has  been  subscribed  and  the  stock- 
holders have  elected  officers. 

4.  Bills  and  notes,  §  327* — what  defenses  available  against 
transferee  of  note  improperly  indorsed.  Any  defense  available 
against  the  payee  of  a  promissory  note,  not  properly  Indorsed  by 
him.  Is  available  In  an  action  by  a  transferee  thereof. 

5.  Bills  and  notes,  §  407* — who  has  burden  of  proof  to  show 
failure  of  consideration.  In  an  action  against  the  maker  of  a 
promissory  note,  the  burden  of  proving  failure  of  consideration 
Is  upon  the  defendant. 

6.  Bills  and  notes,  f  66* — what  constitutes  failure  of  considera- 
tion far  note.  Failure  to  organize  a  corporation  amounts  to  a  fail- 
ure of  consideration  for  a  note  given  In  payment  of  stock  sub- 
scribed. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the  Hon. 
Frank  W.  Btjbton,  Judge,  presiding.  Heard  In  this  court  at  the 
April  term,  1915.  Affirmed.  Opinion  filed  October  13,  1915.  Re- 
hearing denied  December  11,  1915. 

George  M.  Morgan  and  James  Y.  Kelly,  for  appel- 
lants,   s 

Barber  &  Barber,  for  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

Herman  Pierik,  James  A.  Hall  and  Charles  G.  Wine- 
teer,  partners  under  the  name  of  Herman  Pierik  & 
Company,  plaintiffs,  brought  suit  against  Erhardt 
Mueller  upon  two  promissory  notes,  dated  June  30, 
1911,  made  by  Mueller.  One  is  for  $250  payable  to 
plaintiffs,  the  other  is  for  $500  payable  to  the  Western 
States  Life  Insurance  Company.  The  declaration  con- 
sists of  a  special  count  on  each  note  and  the  common 

•8m  llUnoU  Notes  Dficest,  Volt.  XI  to  iLV,  and  CnmulaUve  Quarterly,  samo 
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counts.  The  defendant  filed  a  plea  of  the  general  is- 
sue, special  pleas  setting  up  a  defense  of  total  failure 
of  consideration  to  both  notes,  a  plea  of  fraud  and 
deceit  on  the  part  of  plaintiff  Hall,  and  a  verified  plea 
denying  the  indorsement  of  the  $500  note, 

The  pleas  of  failure  of  consideration  aver  that  plain- 
tiff Hall  induced  defendant  to  subscribe  for  twenty-five 
shares  of  the  par  value  of  $10  per  share,  at  three  times 
its  face  value,  of  the  capital  stock  of  the  Western 
States  Life  Insurance  Company,  then  being  organized 
under  the  laws  of  Illinois  with  a  total  capital  of 
$300,000,  and  to  give  the  promissory  notes  in  question 
for  said  stock ;  that  at  the  time  the  notes  were  given  the 
full  amount  of  the  capital  stock  was  not  subscribed; 
that  it  never  had  been  fully  subscribed,  and  the  organ- 
ization of  said  corporation  has  been  abandoned  by  its 
promoters.  There  was  a  verdict  and  judgment  in  fa- 
vor of  the  defendant,  and  the  plaintiffs  appeaL 

The  evidence  shows  that  in  September,  1910,  one  E. 
G.  Kingsbury  of  Chicago,  with  other  corporators,  filed 
in  the  State  Insurance  Department,  a  declaration  set- 
ting forth  their  intentions  to  organize  a  Life  Insurance 
Company,  and  in  October  the  declaration  was  ap- 
proved by  the  State  Insurance  Superintendent. 

The  evidence  for  appellee  tends  to  show  that  less 
than  $25,000  of  the  total  stock  of  $300,000  was  ever 
subscribed,  while  one  of  the  corporators  or  promoters, 
E.  E.  Lee  Jones,  who  claimed  to  have  been  the  vice- 
president  of  the  company,  testified  that  there  was  only 
$180,000  of  the  stock  subscribed  when  the  directors  and 
officers  were  elected,  and  that  the  stock  was  never  f uUy 
subscribed.  The  appellants  claim  to  have  subscribed 
for  some  of  the  stock  and  to  have  paid  part  of  their 
subscriptions  in  cash  and  given  notes  for  the  remainder 
under  an  agreement  that  Hall  and  one  Helmle,  who 
was  president  of  a  bank  in  Springfield,  should  be 
elected  directors. 

The  evidence  of  appellee  is  that  Hall  in  June,  1911, 
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solicited  him  to  take  stock  in  the  company,  told  him 
that  Hall  and  Helmle  were  directors  and  got  him  to 
sign  the  notes  sued  on.     Hall  testified  that  he  told 
appellee  that  Helmle  and  he  were  to  be  elected  di- 
rectors and  that  he  loaned  to  appellee  $250  to  pay  a 
cash  subscription  on  the  stock,  and  that  he,  Hall,  paid 
said  $250  to  the  promoter  Jones  and  took  the  $250  note 
to  his  firm,  while  appellee  testifies  he  never  borrowed 
or  talked  to  Hall  about  borrowing  money  from  him 
or  giving  him  a  note,  but  says  he  signed  the  notes 
which  Hall  brought  to  him  without  reading  them.    In 
August,  1911,  circular  letters  signed  by  Hall,  Helmle 
and  others  as  directors  were  sent  to  the  stock  sub- 
scribers calling  a  meeting  of  the  stockholders  to  act  on 
a  proposition  to  consolidate  with  another  life  insur- 
ance company  in  Chicago,    Hall  and  his  partners  claim 
that  in  September,  1911,  their  subscription  was  re- 
jected, and  that  Kingsbury,  one.  of  the  promoters,  who 
it  is  stated  had  been  elected  president  of  the  company, 
indorsed  the  $500  note  made  by  appellee  with  some 
other  notes  to  appellants  in  repayment  of  their  cash 
subscription.     The  indorsement  is  made  by  a  stamp 
and  is:     *** Without  recourse  pay  to  the  order  of 
bearer,'  Western  States  Life  Insurance  Company.'' 
In  February,  1912,  the  assets  of  the  Western  States 
life  Insurance  Company  were  transferred  to  the  Ger- 
man National  Life  Insurance  Company;  that  most  of 
the  subscribers  to  stock  in  the  former  company  took 
stock  in  the  latter  company,  and  the  organization  of 
the  Western   States    Life   Insurance    Company  was 
wholly  abandoned. 

The  appellants  contend  that  the  promoters  of  a  life 
insurance  company,  under  section  176  of  chapter  73  of 
the  Statutes  of  Illinois  (J.  &  A.  ][  6453),  may  proceed 
to  collect  for  the  capital  stock ;  sell  notes  taken  on  stock 
subscriptions  before  the  stock  is  fully  subscribed ;  that 
the  promoters  may  elect  directors,  and  that  the  com- 
pany can  be  organized  before  all  the  stock  is  sub- 
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scribed,  and  cite  Blinn  v.  Riggs,  110  111.  App.  37,  in 
support  of  such  contention.  The  citation  does  not 
support  such  construction  of  the  statute  but  holds  the 
organization  is  complete  when  three  certain  things 
have  been  done,  the  third  of  which  is  **the  subscription 
of  its  capital  stock  and  election  of  directors.  It  may 
then  proceed  with  the  collection  of  subscriptions,  open- 
ing offices,"  etc.  It  has  also  been  held  in  this  State 
that,  until  the  whole  amount  of  stock  of  a  corpora- 
tion has  been  subscribed,  the  corporation  cannot  be 
organized  or  have  a  legal  existence.  McCoy  v.  World's 
Columbian  Exposition,  186  111.  356.  There  is  no  lia- 
bility on  a  subscription  to  the  stock  of  a  corporation, 
the  amount  of  whose  capital  stock  is  fixed  until  the 
whole  amount  of  the  stock  is  subscribed.  Temple  v. 
Lemon,  112  HI.  51 ;  Allma/n  v.  Havana,  R.  <&  E.  R.  Co., 
88  IlL  521.  **It  is  equally  plain  that  a  note  given  in 
payment  of  stock  in  a  corporation  to  be  organized  can- 
not be  enforced  by  the  payee  or  his  assignee  with 
knowledge  when  the  corporation  is  not  organized." 
Thompson  on  Corporations,  sec.  542 ;  Watson  v.  Don- 
ald, 142  111.  App.  110,  10  Cyc.  265. 

Appellant,  Hall,  by  his  own  evidence,  acknowledges 
that  he  was  aiding  the  promoters  in  getting  subscrip- 
tions to  the  stock  of  the  company  and,  from  the  evi- 
dence of  appellee,  he  was  the  agent  who  procured  the 
subscription  of  appellee  and  the  notes  sued  on.  Ap- 
pellee says  he  signed  them  because  of  the  statements 
of  Hall  whom  he  had  known  all  his  life.  Appellee  ad- 
mits the  signature  to  the  note  to  appellants  is  his,  but 
testified  he  had  no  talk  with  Hall  about  borrowing  any 
money  from  him,  or  concerning  appellants  paying 
any  money  to  the  company  for  him.  Under  the  evi- 
dence the  jury  were  authorized  in  findiiig  that  the  $250 
note  was  given  for  part  of  appellee's  subscription  to 
the  stock  as  was  the  $500  note  and  that  Hall,  for  some 
reason  of  his  own,  had  the  $250  note  made  to  the  ap- 
pellants instead  of  the  proposed  corporation. 
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The  plea  denying  the  indorsement  of  the  $500  note 
placed  the  burden  of  appellants  of  proving  that  the 
indorsement  was  made  by  the  corporation.  The  cor- 
poration could  not  do  any  business  before  it  was  or- 
ganized. The  promoters  had  no  authority  to  dispose 
of  notes  made  on  stock  subscriptions  until  the  stock 
had  all  been  subscribed  and  the  stockholders  had 
elected  oflScers.  Promoters  only  after  the  completion 
of  the  corporation  and  their  election  as  officers  had 
the  right  to  transfer  assets  that  would  be  the  property 
of  the  corporation  when  its  organization  might  be 
completed.  10  Cyc.  262;  Western  Screw  &  Mfg.  Co. 
V.  Cousley,  72  HI.  531 ;  Gent  v.  Manufctcturers  S  Mer- 
cha/nts'  Mut.  Ins.  Co.,  107  111.  652. 

The  stock  never  having  been  fully  subscribed,  the 
corporation  was  not  completed  and  there  was  no  officer 
authorized  to  indorse  the  $500  note.  The  note  not 
having  been  legally  indorsed,  appellants  were  not  bona 
fide  holders,  and  it  was  subject  to  any  defense  against 
appellants  that  it  was  liable  to  if  suit  had  been  brought 
in  the  name  of  the  proposed  corporation. 

The  burden  of  showing  a  failure  of  consideration 
for  the  notes  was  upon  appellee.  The  meritorious  de- 
fense is  that  no  corporation  was  organized  and  hence 
the  consideration  has  failed.  The  proof  shows  clearly 
that  the  stock  was  never  fully  subscribed  and  that  there 
was  not  even  a  de  facto  corporation.  The  pseudo  cor- 
poration never  pretended  to  transact  any  business  in 
the  line  for  which  it  was  proposed  to  organize  a  cor- 
poration. This  suit  being  on  notes  given  on  a  sub- 
scription for  stock,  the  consideration  of  which  was  the 
organization  of  the  corporation,  the  inquiry  may  ex- 
tend to  the  question  whether  there  was  due  compliance 
with  all  the  requirements  of  the  law.  Hudson  v.  Green 
HUl  Seminary  Corporation,  113  111.  618.  The  evidence 
showing  the  stock  was  not  fully  subscribed  and  that  the 
organization  of  the  corporation  was  abandoned  there 
was  a  total  failure  of  consideration,  and  no  other  ver- 
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diet  than  in  favor  of  appellee  could  be  sustained  on 
the  $500  note. 

Error  has  been  assigned  and  argued  on  the  giving 
and  refusing  of  certain  instructions,  but  what  has  been 
said  covers  the  several  points  argued.  Finding  no 
error  in  the  case  the  judgment  is  affirmed. 

Affirmed. 


J.  W.  Livergood,  Appellee,  v.  Stonington  Coal  Com- 
pany, Appellant. 

(Not  to  be  reported  in  fall.) 

Appeal  from  the  Circuit  Court  of  Christian  county;  the  Hon. 
Albert  M.  Ross,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1915.    Affirmed.    Opinion  filed  Octoher  13,  1916. 

Statement  of  the  Case. 

Action  by  J.  W.  Livergood,  plaintiff,  against  Ston- 
ington Coal  Company,  defendant,  for  injuries  to  cer- 
tain lots  alleged  to  have  been  caused  by  improperly 
removing  coal  from  thereunder.  From  a  judgment  for 
plaintiff,  defendant  appeals. 

During  the  trial  it  was  discovered  that  plaintiff  had 
misdescribed  the  lots,  and  an  amended  declaration  was 
filed  describing  all  the  lots  by  different  numbers  from 
the  description  in  the  original  declaration.  Thereupon 
an  additional  plea  of  the  Five-year  Statute  of  Limita- 
tions was  filed. 

W.  B.  McBmde,  for  appellant. 

John  E.  Hogan,  for  appellee. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court 
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Abstract  of  the  Decision. 

1.  Appeai.  and  isbob,  §  1466* — when  admission  of  improper  evi 
dence  harmless  error.  In  an  action  for  damages  resulting  from 
the  sinking  of  land  alleged  to  have  been  caused  by  the  defendant's 
removing  a  substratum  of  coal  without  leaving  sufficient  surface 
support,  admission  of  evidence  that  other  land,  adjacent  to  and 
between  the  plaintiff's  land  and  the  defendant's  mine  shaft,  also 
sank,  held  improper  in  the  absence  of  evidence  that  all  the  land 
sank  at  the  same  time,  but,  however,  harmless  error. 

2.  Mines  and  minerals,  i  60* — when  evidence  sufficient  to  sup- 
port verdict  in  action  for  damages  for  negligent' removing  of  sulh 
stratum.  In  an  action  for  damages  to  land  from  sinking  alleged  to 
have  been  caused  by  the  defendant's  removing  a  substratum  of  coal 
without  leaving  sufficient  surface  support,  evidence  held  sufficient 
to  support  a  verdict  for  the  plaintiff. 

3.  Mines  and  minerals,  {  60* — when  requested  instruction  prop- 
erly refused.  In  an  action  for  damages  to  land  from  sinking,  al- 
leged to  have  been  caused  by  the  defendant's  removing  a  sub- 
stratum of  coal  without  leaving  sufficient  surface  support,  a  re- 
quested instruction  for  the  defendant  which  stated  that  the  plaintiff 
could  not  recover  unless  the  proof  showed  that  the  defendant  in- 
tentionally injured  the  plaintiff's  land,  held  properly  refused, 
though  the  declaration  alleged  "that  the  defendant  contriving  and 
unjustly  intending  to .  injure,"  etc.,  negligently  mined,  etc.,  inas- 
much as  such  words  in  the  allegation  were  mere  surplusage  and 
a  cause  of  action  was  stated  without  them. 

4.  Mines  and  minerals,  }  60* — when  requested  instruction  prop- 
erly refused.  In  an  action  for  damages  to  land  from  sinking,  al- 
leged to  have  been  caused  by  the  defendant's  removing  a  sub- 
stratum of  coal  without  leaving  sufficient  surface  support,  the 
refusal  of  an  instruction  requested,  by  the  defendant,  to  the  effecl 
that  damages  could  not  be  given  for  depreciation  of  buildings  on 
the  land  caused  by  lack  of  repair  and  natural  decay,  held  not  error 
where  the  only  evidence  of  depreciation  introduced  was  that  the 
buildings  had  not  been  kept  painted,  and  there  was  no  evidence  as 
to  the  amount  of  such  depreciation,  and  other  instructions  fully 
informed  the  Jury  as  to  the  measure  of  damages  under  the  facts 
shown. 

•See  Ulinols  Notes  Digest,  Vole.  XI  to  XV,  and  Cinnniatlve  Qvarterly,  eame 
tei^  aad  sect  km  nnmber. 
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Herman  Hysler,  Appellant,  y.  Board  of  Education  of 
Springfield  School  District  No.  186  et  a^ 
Appellees. 

1.  Schools  and  school  districts,  f  66* — when  ftropoMUmM  to 
purchase  site  and  erect  building  not  carried  hy  majority  vote. 
Where  at  a  general  election  propositions  to  purchase  a  school  site, 
to  build  a  new  school  building,  and  to  issue  bonds  for  such  pur- 
poses, were  submitted  along  with  other  propositions,  and  the  votes 
In  favor  of  none  of  the  school  propositions  amounted  to  a  ma- 
jority of  the  total  number  of  votes  cast  at  such  election,  held  that 
the  school  propositions  were  lost  and  no  authority  was  conferred  on 
the  Board  of  Education  to  act  thereunder,  although  such  proposi- 
tions were  submitted  on  a  separate  ballot  from  those  on  which  the 
other  propositions  were  submitted. 

2.  ScHooLd  AND  SCHOOL  DISTRICTS,  f  65* — whcn  a  hoard  of  educor 
tion  may  he  enjoined  from  using  funds  of  district.  A  board  of 
education  may  be  enjoined  from  using  the  funds  of  the  school  dis- 
trict for  buying  schoolhouse  sites  or  building  schoolhouses  thereon 
when  they  have  not  been  authorized  to  do  so  by  a  vote  of  the 
people. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the  Hon. 
Jambs  A.  Creiohton,  Judge,  presiding.  Heard*  in  this  court  at  the 
April  term,  1915.  Reversed  and  remanded  with  directions.  Opinion 
filed  October  13,  1915. 

B.  L.  Cateon,  for  appellant. 

M.  U.  Woodruff  and  Wilson,  Warren  &  Child,  for 

appellees. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

Herman  Hysler,  a  resident  and  taxpayer  in  Spring- 
field School  District  No.  186,  filed  a  bill  in  chancery 
against  Springfield  School  District  No.  186,  and  the 
Board  of  Education  and  oflScers  of  said  School  District, 
praying  an  injunction  restraining  the  said  Board  of 
Education  from  expending  the  funds  of  said  district 
for  the  purchase  of  a  certain  new  schoolhouse  site, 
and  from  building  a  schoolhouse  thereon.    The  def end- 

•Sm  Illinois  Notes  Digest,  Vols.  XI  to  XV.  and  Cumnl«tlTo  QiUHierlj,  Muae 
topic  and  soctloii  number. 


Third  District — October,  1915.  117 

Hysler  v.  Bd.  of  Edu.  of  Springfield  S.  D.  No.  186,  201  111.  App.  116. 

ants  answered  the  bill  and  upon  a  hearing  the  Circuit 
Court  denied  the  injunction  and  dismissed  the  bill  for 
want  of  equity.  The  complainant  prosecutes  this  ap- 
peal. 

There  is  no  controversy  over  the  facts  alleged  in 
the  bill.  The  City  of  Springfield  and  Capitol  Town- 
ship comprise  the  same  territory.  Springfield  School 
District  No.  186  includes  all  the  territory  within  the 
City  of  Springfield  and  certain  other  territory  ad- 
jacent to  the  City  of  Springfield.  The  district  has, 
by  the  last  Federal  census,  more  than  35,000  inhab- 
itants and  less  than  100,000.  It  exists  by  virtue  of  a 
special  charter,  is  governed  by  a  board  of  education 
consisting  of  seven  members  elected  and  qualified,  and 
is  vested  with  the  powers  and  duties  provided  by  the 
general  school  laws  of  the  State  for  such  boards  of 
educatioiL  Schools  are  maintained  in  many  school 
buildings,  one  of  which  is  maintained  and  conducted 
on  a  site  known  as  Douglas  site.  In  February  1914, 
the  Board  of  Education,  by  resolution,  declared  the 
Douglas  site  to  be  unsuitable  and  unfit  for  a  school 
site. 

On  March  2,  1914,  a  petition,  signed  by  more  than 
500  legal  voters  of  the  district,  was  filed  in  the  office 
of  the  Board  of  Education  asking  the  board  to  call  an 
election  for  the  purpose  of  submitting  to  the  voters, 
two  propositions:  (1)  To  acquire  by  purchase  as  a 
school  site  for  the  Douglas  school  certain  premises 
about  1,600  feet  from  the  present  Douglas  school  build- 
ing, and  (2)  to  build  a  schoolhouse  on  said  new  site. 
This  petition  was  referred  to  a  committee.  At  a  meet- 
ing of  the  board  on  March  16th,  majority  and  minor- 
ity reports  were  filed  by  members  of  tlie  committee. 
The  majority  report  recommended  that  an  election 
be  called  on  April  7, 1914,  submitting  to  the  voters  said 
proposition  with  the  further  proposition  of  issuing 
bonds  to  the  amount  of  $100,000  for  such  purposes; 
the  minority  report  recommended  that  the  petition  be 


118  Appellate  Courts  op  Illinois. 

Hysler  v.  Bd.  of  Edu.  of  Springfield  S.  D.  No.  186,  201  111.  App.  116. 

denied.  On  a  vote  the  resolution  recommended  by  the 
minority  report  was  defeated.  A  resolution  was  then 
adopted  that  when  the  board  adjourned,  it  adjourn  to 
March  20th,  at  5  o  'clock.  It  was  then  moved  and  car- 
ried that  consideration  of  the  resolution  to  adopt  the 
majority  report  be  postponed  to  the  meeting  of  March 
20th. 

On  March  20thy  another  petition  signed  by  more 
than  500  voters  was  filed  with  the  Board  of  Education 
requesting  that  an  election  be  called  to  vote  on  the 
proposition  to  build  a  new  schoolhouse  on  the  present 
site  of  the  Douglas  school.  At  the  adjourned  meeting 
of  the  board  held  on  March  20th,  the  report  of  the 
majority  of  the  conmiittee  presented  on  March  16th 
was  adopted  and  the  attorney  of  the  board  instructed 
to  present  to  it  at  its  next  meeting  a  resolution  for  the 
submissions  of  the  questions  to  the  people.  At  the 
same  meeting  a  resolution  was  adopted  ''that  it  be 
the  sense  of  the  board  that  the  prayer  of  the  petition 
known  as  the  Patterson  petition  (the  petition  filed 
March  20),  be  granted  and  that  the  attorney  of  the 
board"  present  to  it  at  its  next  meeting  a  resolution 
for  the  submission  of  such  questions  to  the  people. 

At  a  meeting  of  the  board  on  March  21st,  a  resolu- 
tion was  adopted  ordering  the  names  of  the  candidates 
for  members  of  the  board  to  be  certified  to  the  Board 
of  Election  Commissioners  of  the  City  of  Springfield 
to  be  placed  on  the  ballots  to  be  voted  at  the  election 
in  the  district  on  April  7th,  which  was  the  day  fixed  by 
the  statute  for  such  election,  and  a  resolution  recom- 
mending the  submission  to  the  voters  of  the  question 
of  building  a  new  schoolhouse  on  the  present  Douglas 
school  site  was  declared  lost. 

On  April  7th,  the  regular  election  in  the  Springfield 
School  District  for  members  of  the  Board  of  Educa- 
tion was  held  and  also  the  election  on  the  propositions 
to  purchase  the  new  proposed  site,  build  the  new  school 
on  the  proposed  neiw  site  and  issue  $100,000  of  bonds 
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for  such  purposes.  There  was  also  held  at  the  same 
time  in  the  City  of  Springfield  an  election  on  the  local 
option  question.  The  election  in  the  City  of  Spring- 
field was  conducted  by  the  Board  of  Election  Commis- 
sroners.  In  the  territory  in  the  Springfield  School  Dis- 
trict without  the  City  of  Springfield  the  election  was 
conducted  by  the  Board  of  Education. 

The  poll  books  used  at  the  election  were  introduced 
in  evidence  and  show  that  in  the  said  school  district 
22,901  voters  went  to  the  polls  and  voted.  Each  voter 
in  that  part  of  the  territory  within  the  City  of  Spring- 
field on  going  to  the  polls  was  given  a  ballot  contain- 
ing the  candidates  for  members  of  the  Board  of  Edu- 
cation, a  ballot  containing  the  propositions  for  and 
against  said  proposed  new  school  site,  the  erection  of 
a  new  schoolhouse,  and  the  issuing  of  bonds,  and  a 
ballot  containing  the  names  of  candidates  for  town- 
ship officers  and  the  local  option  proposition.  There 
was  no  ballot  concerning  the  building  of  a  new  school- 
house  on  the  site  of  the  old  Douglas  school  building. 

There  were  9,152  votes  cast  in  the  district  for  pur- 
chasing the  new  site,  and  7,267  votes  against  purchas- 
ing the  new  site.  There  were  8,860  votes  cast  for 
bidlding  a  new  schoolhouse  and  6,865  votes  against 
building  a  new  schoolhouse,  and  there  were  8,759  votes 
cast  in  favor  of  issuing  bonds  as  proposed,  and  7,296 
votes  cast  against  issuing  bonds. 

Every  voter  in  the  City  of  Springfield  who  went  to 
the  polls  and  voted  on  any  of  the  questions  submitted, 
or  for  members  of  the  board,  or  for  township  officers, 
or  on  the  local  option  question  was  given  ballots  on 
all  the  questions  and  had  the  right  to  vote  on  all  such 
matters.  In  the  territory  in  the  district  outside  the 
city  every  voter  was  given  ballots  on  the  propositions 
and  other  ballots  containing  candidates  for  members 
of  the  Board  of  Education.  Out  of  22,901  voters  who 
went  to  the  polls,  only  16,419  voted  on  the  proposition 
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to  buy  the  proposed  new  school  site,  17,625  voted  on 
the  proposition  to  build  a  new  schoolhouse  and  16,055 
voted  on  the  proposition  to  issue  bonds. 

It  is  conceded  that  the  Board  of  Education  of  the 
Springfield  School  District,  while  it  is  created  by  a 
special  charter,  yet  it  is  governed  by  and  is  subject  to 
the  general  school  law  applicable  to  such  boards  of 
education  with  respect  to  acquiring  schoolhouse  sites, 
building  scKoolhouses  and  issuing  bonds. 

Section  119  of  chapter  122  of  the  Revised  Statutes 
(J.  &  A.  1[  10140)  provides:  *at  shall  not  be  lawful 
for  a  board  of  directors  to  purchase  or  locate  a  school- 
house  site,  or  to  purchase,  build  or  move  a  schoolhouse, 
or  to  levy  a  tax  to  extend  schools  beyond  nine  months, 
without  a  vote  of  the  people  at  an  election  called  and 
conducted  as  required  by  section  198  of  this  act.  A 
majority  of  the  votes  cast  shall  be  necessary  to  author- 
ize the  directors  to  act.  If  no  locality  shall  receive  a 
majority  of  the  votes,  the  directors  may  select  a  suit- 
able site.  The  site  selected  by  either  method  shall  be 
the  school  site  for  such  district.*' 

Paragraph  5  of  section  127  of  the  School  Law  (J. 
&  A.  U  10148)  governs  boards  of  education  in  districts 
of  over  1,000  and  less  than  100,000  inhabitants.  This 
paragraph  contains  the  same  provisions  as  section  119 
concerning  the  powers,  limitations  and  duties  of  boards 
of  education  in  regard  to  buying  sites  for  schoolhouses 
and  building  schoolhouses. 

It  has  been  held  that  *' where  a  proposition  is  sub- 
mitted to  the  voters  at  a  general  election  it  must  re- 
ceive a  majority  of  all  the  votes  cast  at  the  election  in 
order  to  carry,  unless  the  statute  providing  for  its 
submission  specifies  that  a  majority  of  the  votes  cast 
upon  the  particular  proposition  shall  be  sufficient/' 
People  V.  Weber,  222  111.  180;  Chestnutwood  v.  Hood, 
68  111.  132;  People  v.  Wiant,  48  111.  263;  PeofAe  v. 
Brown,  11  111.  479.  In  the  Weber  case,  supra,  the  vote 
was  regarding  the  question  of  whether  the  Village  of 
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West  Chicago  should  become  a  city  organized  under 
the  general  city  and  village  act.  The  statute  provides 
that  such  an  election  may  be  held  either  at  a  general 
or  at  a  special  election.  The  election  was  called  at  a 
general  election.  To  effect  such  a  change  the  statute 
requires  a  majority  of  the  votes  cast  at  such  election 
to  be  for  organization  under  the  general  law.  There 
were  cast  at  the  general  election  458  votes  for  village 
officers.  There  were  cast  163  votes  for  organization 
under  the  general  law  and  96  against.  It  was  held 
that  the  proposition  to  organize  under  the  general 
law  did  not  carry. 

In  this  case  the  fact  that  the  school  propositions, 
the  names  of  the  candidates  for  members  of  the  Board 
of  Education,  and  township  officers  with  the  local  op- 
tion question  were  on  separate  ballots  cannot  reduce 
the  number  of  votes  that  must  be  cast  in  favor  of 
the  school  propositions  in  order  that  they  might  be 
adopted,  while  the  vote  on  the  school  proposition  being 
held  at  the  same  time  with  the  other  propositions 
might  increase  the  number  of  votes  necessary  for 
their  adoption,  just  as  occurred  in  the  West  Chicago 
case. 

Since  22,901  voters  went  to  the  polls,  11,451  votes 
in  favor  of  any  proposition  were  necessary  to  carry 
such  proposition.  The  largest  number  of  votes  cast 
in  favor  of  any  of  the  propositions  was  9,152  in  favor 
of  purchasing  the  new  site.  It  is  not  contended  either 
that  the  question  of  voting  upon  the  purchase  of  any 
other  site  was  submitted  to  the  voters  for  their  ap- 
proval, or  that  any  votes  were  cast  in  favor  of  or 
against  the  purchase  of  any  other  site,  or  for  or 
agaihst  building  on  any  other  site,  and  from  the  can- 
vass and  returns  of  the  votes  cast,  over  5,000  voters 
appear  not  to  have  voted  on  the  school  propositions. 
The  propositions  to  purchase  the  proposed  new  school 
site  and  build  a  new  schoolhouse  thereon  failed  to  re- 
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ceive  a  majority  of  the  votes  cast  at  such  election  and 
were  not  authorized  by  the  voters. 

Boards  of  education  may  be  enjoined  from  using  the 
funds  of  the  district  for  buying  schoolhouse  sites  or 
building  schoolhouses  thereon  when  they  have  not  been 
authorized  to  do  so  by  a  vote  of  the  people.  Kieiina 
V.  Mansker,  178  111.  15 ;  School  Directors  v.  People,  90 
lU.  App.  670. 

A  majority  of  the  votes  cast  at  the  election  on  April 
7th,  not  being  in  favor  of  the  propositions,  we  do  not 
deem  it  necessary  to  pass  upon  other  questions  pre- 
sented and  argued,  as  there  have  been  changes  in  the 
statute  law  since  the  election  in  controversy  was  held, 
arifl  the  question  reviewed  is  decisive  of  this  cause. 

The  decree  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded  with  directions  to  the  trial  court  to 
grant  an  injunction  enjoining  said  Board  of  Education 
and  its  officers  from  expending  the  funds  of  said  dis- 
trict in  purchasing  said  proposed  site  and  in  building 
a  schoolhouse  thereon  under  the  election  held  April 
7,  1914. 

Reversed  and  remanded  with  directions. 
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John  Barnes,  Appellee,  y..  National  Lire  Stock  Insur- 
ance Company,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Moultrie  county;  the  Hon. 
Fbanklin  H.  Bogos,  Judge,  presiding.  Heard  In  this  court  at  the 
April  term,  19]J^.  Affirmed.  Opinion  filed  October  27,  1915.  Cer- 
tiorari denied  by  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Action  in  assumpsit  by  John  Barnes,  plaintiff, 
against  National  Live  Stock  Insurance  Company,  de- 
fendant, to  recover  under  an  insurance  policy  insuring 
plaintiff  against  loss  by  death  from  accident,  disease, 
theft  and  fire  of  a  certain  stallion.  From  a  judgment 
for  plaintiff,  defendant  appeals. 

Defendant's  special  plea,  in  substance,  averred 
that  the  policy  contained  a  provision  that  the  perils 
indemnified  against  do  not  include  death  from  any 
cause  where  the  assured  does  not  render  forthwith 
by  telegraph  or  telephone  to  defendant  notice  of  any 
sickness  or  accident  with  which  any  animals  insured 
may  become  afflicted ;  that  the  stallion  mentioned  was 
accidentally  injured  on  or  about  the  28th  day  of  April, 
A,  D.  1914,  and  that  the  plaintiff  failed  to  render 
forthwith  by  telegraph  or  telephone  to  the  company 
notice  of  such  accident,  and  that  therefore  by  the  terms 
of  the  policy  defendant  was  not  liable. 

Raymond  D.  Meeeeb  and  Mitchel  S.  Meybebg,  for 
appellant. 

E.  J.  MiLLBB,  for  appellee. 

Mb.  Pbbsiding  Justice  Eldbedge  delivered  the  opin- 
ion of  the  court. 
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Abstract  of  the  Decision. 

1.  Appeal  and  errob,  §  846* — what  is  effect  of  failure  of  trial 
judge  to  sign  hill  of  exceptions  in  time  for  filing.  Where  a  party 
has  presented  his  bill  of  exceptions  to  the  trial  judge  for  his  signar 
ture  within  the  time  fixed  for  filing  the  same,  he  has  done  all  he 
can  do  and  will  not  be  prejudiced  by  the  failure  of  the  judge  to 
sign  It  in  time  to  have  It  filed  within  the  period  prescribed  for  that 
purpose. 

2.  Appeal  and  ebbob,  f  846* — when  hill  of  exceptions  should  he 
filed  nunc  pro  tunc  as  of  date  of  tender  to  judge.  The  proper  prac- 
tice where  the  trial  judge  has  failed  to  sign  the  bill  of  exceptions 
in  time  to  have  it  filed  within  the  period  prescribed  for  that  pur- 
pose is  to  have  it  filed  nunc  pro  tunc  as  of  the  date  when  it  was 
tendered,  to  the  judge  for  his  signature. 

3.  Appeal  and  erbob,  f  1712* — when  errors  deemed  waived.  All 
errors  assigned  upon  the  record  which  are  not  presented  and  argued 
In  the  brief  are  deemed  waived. 

4.  Appeal  and  ebbob,  §  1303* — when  presumed  that  verdict  and 
judgment  are  sustained  hy  evidence.  Where  the  bill  of  exceptions 
fails  to  state  that  it  contains  all  the  evidence  introduced  in  the 
trial,  the  presumption  will  be  Indulged  that  the  verdict  and  judg- 
ment are  sustained  by  the  evidence. 

5.  Insurance,  §  120* — how  provisions  in  policies  construed.  Pro- 
visions in  insurance  policies  are  construed  most  strongly  in  favor 
of  the  insured. 

6.  Insurance — when  special  plea  as  to  release  from  liahility  on 
policy  on  animal  hecause  of  failure  to  give  notice  of  accident  had. 
In  an  action  to  recover  for  the  death  of  a  stallion  under  a  policy 
insuring  against  loss  by  death  from  accident,  disease,  theft  and  fire, 
a  special  plea  averring  that  defendant  was  relieved  from  liability 
because  the  insured  did  not  render  forthwith  by  telegraph  or  tele- 
phone to  defendant  notice  of  the  accident  as  provided  by  the 
policy,  held  bad  on  demurrer,  as*  it  did  not  aver  any  connection 
between  the  injury  and  the  death  of  the  stallion. 

•Se«  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  CamalatlT«  Quarterly, 
topic  and  section  number. 
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Joseph  Stocks,  Appellee,  y.  Woodrow-Parker  Company. 

Byron  B.  Burns,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Moultrie  county;  the  Hon. 
WnjiAic  K.  Whitfield,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1915.  Reversed  and  remanded.  Opinion  filed 
October  27,  1915. 

Statement  of  the  Case. 

Bill  by  Joseph  Stocks,  complainant,  against  Wood- 
row-Parker  Company  and  Byron  B.  Bums,  defendants, 
praying  that  the  prosecution  of  a  suit  in  assumpsit 
by  Joseph  Stocks  against  Woodrow-Parker  Company 
and  Richard  S.  Woodrow,  and  a  suit  in  assumpsit  by 
Byron  B.  Bums  against  Joseph  Stocks  to  recover  on 
a  note  executed  by  Joseph  Stocks  to  Woodrow-Parker 
Company  and  indorsed  without  recourse  to  Byron  B. 
Bums ;  that  the  contract  on  which  the  note  in  the  latter 
case  was  based  and  the  note  be  canceled,  and  that  the 
sum  claimed  in  the  former  suit  be  ordered  returned 
to  complainant.  From  an  interlocutory  order  over- 
ruling a  motion  to  dissolve  a  temporary  injunction, 
which  was  granted,  defendant  Byron  B.  Burns  appeals. 

E.  J.  Miller,  for  appellant. 

Frank  M.  Harbatjgh,  Edward  C.  Craig,  Donald  B. 
Craio  and  James  W.  Craig,  Jr.,  for  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

L    iNjimcnow,  f  35* — when  pendency  of  suit  at  law  not  ground 
for  temporary  injunction.    The  pendency  of  a  suit  at  law  against 


•flee  minoli  Note*  Vlgett,  Vols.  XI  to  XT.  and  CnmalattTe  Qaarterlj^,  same 
topic  and  section  namber. 
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the  complainant  to  a  bill  for  a  temporary  injunction  enjoining  the 
prosecution  of  such  suit  is  not  ground  for  the  granting  of  the 
injunction,  where  the  complainant  states  in  his  bill  that  he  had  a 
good  defense  to  such  action. 

2.  Injunction,  f  15* — when  pendency  of  9uit  at  law  not  ground 
for  granting  of  temporary  injunction.  The  pendency  of  a  suit  at 
law  by  the  complainant  to  a  bill  for  a  temporary  injunction  en- 
Joining  the  prosecuting  of  such  suit  is  not  ground  for  the  granting 
of  the  injunction,  as  such  suit  is  under  the  control  of  complainant. 


The  Heberling  Medicine  &  Extract  Company,  Appel- 
lant, T.  8.  Owen  Smith  and  William  E.  Alderson, 
Appellees. 

1.  GuAttiLNTT,  S  17* — When  guarantors  entitled  to  notice  of  de- 
fault of  principal  debtor.  Where  a  guaranty  is  a  collateral,  con- 
tinuing one,  the  guarantors  are  entitled  to  a  reasonable  notice  of 
the  default  of  the  principal  debtor  unless  they  expressly  or  im- 
pliedly waive  notice,  or  unless  the  circumstances  are  such  that 
they  are  not  prejudiced  for  want  thereof. 

2.  Guaranty,  f  17* — when  notice  of  default  sufjlcient.  Where  a 
contract  of  guaranty  contains  no  provision  for  notice  of  default 
by  the  debtor  it  is  sufficient  if  a  notice  of  default  be  given  within 
a  reasonable  time  after  such  default. 

3.  GuABANTT,  S  17* — when  notice  of  default  unneceBBary.  A 
creditor  is  not  required  to  give  notice  of  default  by  the  debtor 
to  the  guarantors  where  the  guarantors  have  notice  from  an  inde- 
pendent source. 

4.  QuABANTT,  S  17* — when  failure  to  give  notice  of  default 
within  reasonable  time  after  default  not  absolute  defense.  The  fail- 
ure of  a  creditor  to  give  notice  to  a  guarantor  of  default  of  the 
debtor  within  a  reasonable  time  after  such  default  is  not  an  absolute 
defense  to  the  action,  but  can  only  be  availed  of  to  the  extent  that 
the  guarantor  may  have  sustained  loss  or  damage  as  the  result  of 
such  failure  to  notify. 

5.  GuAjLANTT,  S  17* — what  is  reasonable  time  in  which  to  give 
guarantor  notice  of  default  of  debtor.*  What  is  a  reasonable  time  in 
which  to  give  notice  to  a  guarantor  of  default  of  the  debtor  depends 
upon  the  circumstances  of  each  case. 

'See  minols  Notes  DUreiit,  Vols.  XI  to  XV,  and  CnmiilattTe  qoArtorly,  SMe 
topic  and  oeetloii  number. 
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*•  GuAiANTY,  S  34* — when  burden  of  proof  on  guarantor.  Where 
^  ^arantor  seeks  to  relieve  himself  from  liability  upon  the  ground 
^t  notice  of  the  default  was  not  given  him  within  a  reasonable 
^^e>  the  burden  rests  upon  him  to  show  the  failure  to  give  the 
notice,  and  the  consequent  izijury  by  the  loss  of  the  whole  or  part 
of  the  debt  for  which  he  stood  as  surety. 

7.  Guaranty,  §  9* — how  contract  of  construed.  A  contract  of 
guaranty  should  be  strictly  construed  in  regard  to  the  subject- 
matter  of  the  guaranty,  and  in  this  respect  the  guarantor  is  bound 
only  under  the  circumstances  pointed  out  in  the  guaranty  and  no 
farther,  and  his  liability  cannot  be  extended  by  implication,  but 
in  all  other  respects  the  contract  is  to  be  construed  as  favorable  to 
the  creditor  as  other  written  contracts. 

8.  GuABANTY,  S  21* — when  not  avoided  by  extension  of  time  to 
debtor.  Where  a  contract  for  credit  between  a  wholesaler  and 
retailer  of  goods  provides  that  the  latter  shall  remit  one-half  of 
his  receipts  from  his  business  each  week  until  his  account  Is  bal- 
anced, but  it  has  no  period  of  limitation  and  is  to  continue  dur- 
ing the  satisfaction  of  both  parties,  and  a  continuing  contract  of 
goaranty  provides  that  any  extension  shall  not  release  the  guar- 
antors from  liability,  such  contracts  must  be  construed  as  author- 
izing such  extension  of  time  by  the  creditor  to  the  debtor  to  make 
payments  as  the  former  sees  fit  without  avoiding  the  contract  of 
guaranty. 

Appeal  from  the  Circuit  Court  of  Macoupin  county;  the  Hon. 
Frakk.  W.  Bubton,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1915.    Reversed.     Opinion  filed  April  21,  1916. 

James  B.  Searcy  and  Charles  H.  Woods,  for  appel- 
lant. 

EIdward  C.  Knotts  and  Peebles  &  Peebles,  for  ap- 
pellee. 

Mb.  Pbesiding  Justice  Eldredge  delivered  the  opin- 
ion of  the  court. 

On  March  27, 1909,  one  W.  C.  Hagler,  of  Carlinville, 
Illinois,  entered  into  a  written  contract  with  appellant 
for  the  purchase  on  credit  at  wholesale  prices  of  medi- 
cmes  and  other  extracts  manufactured  by  the  latter. 
By  the  terms  of  the  contract  Hagler  agreed  to  pay 
for  all  goods  purchased  thereunder  an  amount  equal 
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to  one-half  the  receipts  from  his  business  each  week, 
and  to  submit  to  appellant  weekly  reports  of  his  busi- 
ness, provided,  however,  if  he  paid  his  account  in  full  I 
by  the  lOt^  day  of  each  month  he  was  to  be  allowed 
a  discount  of  five  per  cent. ;  upon  termination  of  the 
contract  by  either  party,  he  agreed  to  settle  in  cash 
within  a  reasonable  time  the  balance  due  appellant  on 
account  y  appellant  agreed  to  fill  his  reasonable  orders 
provided  his  account  was  in  satisfactory  condition; 
the  contract  was  subject  to  acceptance  and  was  to  con- 
tinue in  force  so  long  as  Hagler's  account  and  the 
amount  of  his  purchases  were  satisfactory  to  it,  pro- 
vided, however,  that  said  Hagler  or  his  guarantors 
might  be  released  from  the  contract  at  any  time  by 
paying  in  cash  for  balance  due  appellant  on  account 

To  this  contract  was  attached  the  following  contract 
of  guaranty  which  was  signed  by  appellees :  "In  con- 
sideration of  The  Heberling  Medicine  &  Extract  Com- 
pany extending  credit  to  the  above  named  person  we 
hereby  guarantee  to  it,  jointly  and  severally,  the  honest 
and  faithful  performance  of  the  said  contract  by  him, 
waiving  acceptance  and  all  notice,  and  agree  that  any 
extension  of  time  or  change  of  territory  shall  not  re- 
lease us  from  liability  thereon."  Below  the  signatures 
of  appellees  were  the  following  words:  *'The  above 
guarantors  are  entitled  at  any  time  upon  request  to  a 
statement  of  account." 

The  suit  is  brought  to  recover  upon  this  contract  of 
guaranty  the  sum  of  $401.87,  the  amount  Hagler  was  in 
default  on  his  account  with  appellant.  Appellees  filed 
two  special  pleas,  the  first  of  which  avers  that  appel- 
lant never  gave  them  notice  of  Hagler 's  default,  and 
the  second,  that  appellant  did  not  give  notice  of  Hag- 
ler's  default  prior  to  the  termination  of  the  contract. 
A  demurrer  to  these  pleas  was  overruled  and  appellant 
elected  to  reply  thereto  and  filed  replications  present- 
ing the  issues,  first,  that  notice  of  said  default  was  given 
to  appellees  within  a  reasonable  time  thereafter;  sec- 
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ond,  that  no  damage  resulted  to  appellees  by  failure  to 
receive  such  notice;  and  third,  that  appellees  in  and 
by  their  contract  of  guaranty  expressly  waived  such 
notice.  To  these  replications  appellees  filed  rejoinders 
putting  themselves  upon  the  country.  Under  these 
pleadings  the  cause  was  tried  before  the  court  without 
a  jury,  who  rendered  judgment  in  favor  of  appellees. 
No  question  is  raised  in  this  court  in  regard  to  the 
pleadings,  and  the  case  will  be  considered  upon  the 
contentions  as  submitted  by  the  parties  in  their  briefs. 
The  guaranty  in  this  case  is  a  collateral,  continuing 
one,  and  the  guarantors  were  entitled  to  a  reasonable 
notice  of  the  default  of  the  principal  debtor  unless  they 
had  expressly  or  impliedly  waived  such  notice,  or  un- 
less the  circumstances  were  such  that  they  were  not 
prejudiced  for  want  thereof.  Mamerow  v.  National 
Lead  Co.,  206  HI.  626;  Taussig  v.  Reid,  145  111.  488. 
The  undisputed  proofs  show  that  Hagler  discontinued 
purchasing  goods  from  appellant  August  28,  1911; 
that  the  contract  between  him  and  appellant  termi- 
nated at  that  time,  and  on  this  date  he  was  owing  ap- 
pellant $401.87.  The  proofs  further  show  that  on  Sep- 
tember 1,  1911,  Hagler  informed  appellee  Smith  that 
he  was  in  default  in  his  payments  to  appellant  and  was 
unable  to  pay  the  balance,  was  .out  of  business  and  had 
no  money.  Appellee  Alderson  testified  that  Hagler  no- 
tified him  of  the  same  facts,  in  substance,  some  time  in 
September,  but  could  not  remember  the  exact  date. 
On  October  11,  1911,  appellant  notified  both  appellees 
in  writing  of  the  default.  It  is  contended  by  appellant 
that  the  words  in  the  guaranty  in  the  phrase  **  waiving 
acceptance  and  all  notice, ' '  mean  a  waiver  of  notice  of 
default,  while  appellees  contended  that  they  mean  only 
a  waiver  of  notice  of  acceptance.  If  ;11tM[)tt>conceded 
that  the  latter  construction  of  these  words  is  the  cor- 
rect one,  it  is  unavailing  as  a  defense  to  this  suit,  for 
the  reason  that  appellees  had  notice  of  the  default 
within  a  reasonable  time  thereafter.    If  the  notice  of 

Vol  CCI  • 


/ 


130  Appellate  Coubts  op  Illinois. 

The  Heberling  Med.  A  Ex.  Ck>.  v.  Smith  et  aL»  201  111.  App.  126. 

October  11th  should  not  be  held  to  have  been  given 
within  a  reasonable  time,  appellees  had  notice  of  the 
default  within  four  days  thereof  from  the  debtor  him- 
self, and  a  creditor  is  not  required  to  give  notice  of 
default  to  a  guarantor  where  the  guarantor  has  notice 
from  an  independent  source,  as  the  law  does  not  re- 
quire a  useless  act.  Mamerow  v.  National  Lead  Co., 
supra.  Furthermore,  the  failure  to  give  such  notice 
to  a  guarantor  is  not  an  absolute  defense  to  the  action, 
but  can  only  be  availed  of  to  the  extent  that  the  guar- 
antor may  have  sustained  loss  or  damage  as  the  result 
of  such  failure  to  notify.  Taussig  v.  Reid,  supra; 
Mamerow  v.  National  Lead  Co.,  supra;  Sunsher  v. 
4  Deenng,  204  HI.  203. 

What  is  a  reasonable  time  in  which  to  give  such 
notice  must  depend  upon  the  circumstances  in  each 
particular  case.  Taussig  v.  Reid,  supra.  If  a  guaran- 
tor seeks  to  relieve  himself  from  liability  upon  the 
ground  that  notice  of  the  default  was  not  given  him 
within  a  reasonable  time,  the  burden  rests  upon  him  to 
show  the  failure  to  give  the  notice,  and  the  consequent 
injury  by  the  loss  of  the  whole  or  part  of  the  debt  for 
which  he  stood  as  surety.  Mamerow  v.  National  Lead 
Co.,  supra.  No  evidence  whatever  was  offered  by  ap- 
pellees showing  that  they  were  in  any  way  injured  or 
suffered  any  loss  by  failure  to  receive  an  earlier  notice 
of  default. 

It  is  urged  by  appellees,  however,  that  a  contract  of 
guaranty  should  receive  a  strict  construction,  and  that 
as  the  contract  between  appellant  and  Hagler  provided 
that  the  latter  should  remit  one-half  of  his  receipts 
from  his  business  each  week  until  his  account  was  bal- 
anced, it  was  the  duty  of  appellant  to  notify  them  of 
the  default  of  Hagler  every  time  he  failed  to  make 
such  weekly  remittance.  The  contract  of  guaranty  in 
this  case  will  not  bear  such  a  construction.  A  contract 
of  guaranty  will  receive  strict  construction  in  regard 
to  the  subject-matter  embraced  in  the  guaranty,  and 
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in  this  respect  the  undertaking  of  a  guarantor  is  to  be 
considered  strictly  and  he  is  bound  to  the  extent  and 
in  the  manner  and  under  the  circumstances  pointed  out 
in  his  obligation  and  no  further,  and  his  liability  is 
not  to  be  extended  by  implication.  John  A.  Tolma/n 
Co.  V.  Rice,  164  111.  255 ;  Phoenix  Mfg.  Co.  v.  Bogardus, 
231  111.  528.  But  in  the  construction  of  the  contract  in 
all  other  respects  it  is  to  be  considered  as  favorable  to 
the  creditor  as  other  written  contracts.  Taussig  v. 
Reid,  supra;  Swisher  v.  Leering,  supra.  In  the  con- 
tract in  this  case,  appellees  agree  that  any  extension 
of  time  shall  not  release  them  from  liability  thereon. 
The  contract  between  Hagler  and  appellant  had  no 
period  of  limitation,  but  was  to  continue  during  the 
satisfaction  of  both  parties,  consequently,  the  clause  in 
regard  to  any  extension  of  time  could  refer  only  to 
the  extension  of  time  for  making  payments.  Consid- 
ering both  contracts  together,  no  other  reasonable  con- 
struction could  be  applied  thereto,  and  appellant  had 
the  right  to  extend  time  to  Hagler  in  which  to  make 
his  payments  if  it  so  saw  fit  without  such  action  on  its 
part  avoiding  the  contract  of  guaranty. 

We  fail  to  see  how  appellees  have  made  any  defense 
whatever  to  this  action,  and  as  the  case  was  tried  be- 
fore the  court  without  a  jury,  the  judgment  of  the 
Circuit  Court  is  reversed  and  judgment  is  entered  in 
this  court  in  favor  of  appellant  and  against,  appellees 
in  the  sum  of  $401.87  and  costs. 

Reversed. 
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State  Bank  of  Mansfield,  Defendant  in  Error,  t.  Ga- 
briel C.  StaufTer,  Plaintiff  in  Error. 

(Not  to  be  reported  in  full.) 

Error  to  the  Circuit  Court  of  Piatt  county;  the  Hon.  Wiujam 
K.  WHriFiELo,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1915.    Afllrmed.    Opinion  filed  April  21,  1916. 

Statement  of  the  Case. 

Judgment  by  confession  by  the  State  Bank  of  Mans- 
field, plaintiff,  against  Gabriel  C.  Stanffer,  defendant. 
From  a  judgment  overruling  a  motion  by  defendant  to 
vacate  the  judgment  and  be  allowed  to  plead,  defend- 
ant brings  writ  of  error. 

This  motion  was  supported  by  defendant's  own  aflS- 
davit,  which,  in  substance,  stated  that  on  October  28, 
1914,  he  filed  a  bill  in  equity  on  the  chancery  side  of 
said  Circuit  Court  calling  for  an  accounting  by  the 
bank  with  him,  which  bill  was  made  a  part  of  the  aflB- 
davit,  and  that  the  contents  of  the  bill  were  true;  that 
he  verily  believed  upon  an  accounting  had  between  him- 
self and  the  bank,  said  note  would  be  shown  to  be 
without  consideration  and  that  the  bank  would  be 
found  to  be  indebted  to  him;  that  said  bill  was  then 
pending  and  service  had  been  had  upon  the  defend- 
ants therein  mentioned;  that  he  verily  believed  that 
upon  such  accounting  being  had,  it  would  be  disclosed 
that  he  had  a  good  defense  to  the  whole  of  plaintiff's 
cause  of  action. 

The  bill  of  complaint  referred  to  averred  that  the 
State  Bank  of  Mansfield  was  the  successor  of  another 
bank  known  as  the  Commercial  Bank  of  Mansfield; 
that  the  latter  bank  was  conducted  as  a  copartnership 
in  which  William  H.  Firke  and  several  other  persons 
were  associated  together  in  the  banking  business  as 
copartners;  that  complainant  for  a  number  of  years 
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prior  to  1897,  the  date  of  the  organization  of  the  State 
Bank,  had  been  a  depositor  and  enstomer  of  the  Com- 
mercial Bank,  and  after  the  latter  was  succeeded  by 
the  State  Bank  he  continued  to  be  a  depositor,  cus- 
tomer and  patron  of  the  State  Bank ;  that  for  the  past 
fifteen  years  said  Firke  has  been  president  of  the 
State  Bank,  and  for  ten  years  the  defendant  Bums  has 
been  cashier  thereof.  The  bill  further  averred  that  he 
had  had  trouble  in  getting  his  pass  books  from  the 
State  Bank,  and  alleged  the  amount  of  his  income, 
etc. ;  that  some  time  prior  to  the  year  1913,  the  defend- 
ant Bums  told  him  that  he  had  overdrawn  his  bank 
account,  and  certain  sums  of  money  were  due  and 
owing  from  him  to  the  State  Bank,  and  requested  him 
to  give  his  note  for  said  sum ;  that  he  did  not  remem- 
ber nor  could  he  state  the  beginning  of  the  transactions 
following  the  first  note  given  by  him  to  the  State  Bank ; 
that  in  February,  1913,  Burns,  the  cashier,  informed 
him  that  he  owed  the  State  Bank  $5,300,  and  asked 
him  to  give  his  note  for  that  amount,  and  he  thereupon 
executed  the  note  in  question  in  this  case;  that  said 
State  Bank  through  Firke  and  Bums  were  insisting 
that  he  pay  said  note,  and  unless  he  did  pay  it  they 
would  cause  a  judgment  by  confession  to  be  taken 
thereon;  that  he  was  endeavoring  to  learn  from  the 
State  Bank  and  said  Firke  and  Bums  the  nature  of  the 
indebtedness  and  consideration  for  which  the  note  was 
given,  but  the  latter  had  refused  to  make  him  any  state- 
ment; that  he  verily  believed  said  note  to  be  without 
any  consideration  therefor. 

The  bill  made  the  State  Bank,  together  with  Firke 
and  Bums,  parties  defendant  and  prayed  that  an  ac- 
counting be  taken  of  all  the  transactions  and  dealings 
of  complainant  from  the  time  he  commenced  doing 
business  with  the  defendants,  or  either  of  them,  and 
that  upon  such  accounting  being  taken  that  said  bank, 
Burns  and  Firke  or  such  of  them  as  might  be  found 
to  be  indebted  to  him,  might  be  decreed  to  pay  him 
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what,  if  anything,  might  be  found  by  such  accounting 
to  be  due  him;  that  he  was  willing  and' ready  to  pay 
to  the  defendants,  or  either  of  them,  any  sums  of 
money  which  might  be  found  to  be  due  from  him  to 
them  upon  said  accounting;  that  the  defendants  to 
said  bill  might  be  enjoined  from  entering  up  judgment 
upon  said  note,  etc. 

C.  C.  Le  Fobgee  and  Elim  J.  Hawbakeb^  for  plaintiff 
in  error. 

C.  W.  FiBKB  and  Hebbigk  &  Hebbick,  for  defendant 
in  error. 

Mb.  PBEsmiNO  Justice  Eldbedoe  delivered  the  opm- 
ion  of  the  court. 

Abstract  of  the  Decision. 

1.  JuDOMKNT,  §  82* — When  afjfidavit  in  support  of  motion  to  set 
aside  judgment  by  confession  on  note  insufficient.  On  a  motion 
to  set  aside  a  Judgment  by  confession  on  a  Judgment  note,  an 
affidavit  in  support*  of  such  motion  held  insufficient. 

2.  Judgment,  §  72* — when  judgment  ty  confession  not  opened 
up.  A  Judgment  by  confession  on  a  judgment  note  will  not  be 
opened  up  for  the  purpose  of  permitting  a  plea  of  set-off. 

3.  Lis  pendens,  §  3* — when  suit  in  equity  pending,  A  suit  In 
equity  is  not  pending  until  the  summons  has  been  issued  and  an 
effort  made  to  secure  service. 

4.  Abatement  and  revival,  §  37* — when  suit  in  equity  not  ground 
for  abatement.  Where  a  Judgment  by  confession  is  entered  before 
a  summons  is  issued  in  a  suit  in  equity,  such  suit  is  not  a  pend- 
ing action  so  as  to  abate  the  suit  at  law. 

•Sc«  lUlnoU  Notes  Digest,  Vols.  XI  to  XV,  and  Cumubittire  Qoartorlj,  imm 
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Jackson  v.  Stevens,  201  11^  App.  135. 


L.  D.  Jackson,  Appellant,  y.  Arthur  Steyens,  Appellee. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Ford  county;  the  Hon.  Geobqs 
W.  Patton,  Judge,  presiding.  Heard  in  this  court  at  the  October 
tenn,  1915.  Reversed  and  remanded  with  directions.  Opinion  filed 
April  21,  1916.    Rehearing  denied  June  30,  1916. 

Statement  of  the  Case. 

Action  of  libel  by  L.  D.  Jackson,  plaintiff,  against 
Arthur  Stevens,  defendant.  From  a  judgment  sus- 
taining a  demurrer  to  the  declaration,  plaintiff  ap- 
peals. 

ScHNEmBB  &  ScHNBiDBB,  for  appellant. 

Cloud  &  Thompson,  for  appellee. 

Mr.  Presiding  Justice  Eldredge  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Deeision. 

1.  Libel  and  slandeb,  §  56* — when  publication  of  libelous  matter 
not  privileged.  While  anything  bearing  upon  the  acts  of  a  public 
officer  connected  with  his  office  is  a  legitimate  subject  of  state- 
ment and  comment,  yet  the  mere  fact  that  a  person  may  be  a  can- 
didate for  office  does  not  create  a  license  or  Justification  of  libel- 
ous matter  to  the  injury  of  his  character  and  reputation. 

2.  Pleading,  )  200* — what  admitted  hy  demurrer  to  declaration. 
Material  allegations  of  a  declaration  are  admitted  by  demurrer. 

3.  Libel  and  slandeb,  §  102* — what  is  effect  of  demurrer  to  deo- 
Jaration.  Averments  in  a  declaration  for  libel  that  defendant 
caused  to  be  published  falsely  and  maliciously  in  certain  news- 
papers statements  that  plaintiff,  who  was  a  county  clerk,  had 
squandered  the  money  of  the  county,  and  had  made  a  gift  of  such 
money  to  another  newspaper,  being  material  averments,  are  ad- 
mitted as  true  by  a  demurrer. 


*See  DlinolB  Notes  Digest,  Volt.  XI  to  XV,  and  CumnlatlTO  Qnartorly. 
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McQuaid  Y.  city  of  Warsaw,  201  111.  App.  136. 


J.  A.  MeQuaid^  Plaintiff  in  Error,  y.  City  of  Warsaw, 

Defendant  in  Error. 

(Not  to  be  reported  in  fnll.) 

Error  to  the  Circuit  Court  of  Hancock  county;  the  Hon.  Habbt 
M.  Waogoneb,  Judge,  presiding.  Heard  In  this  court  at  the  October 
term,  1915.    Affirmed.    Opinion  filed  April  21,  1916. 

Statement  of  the  Case. 

Action  on  the  case  by  J.  A.  McQuaid,  plaintiff, 
against  the  City  of  Warsaw,  defendant,  to  recover 
damages  for  injuries  to  his  person  and  to  his  steam 
traction  engine  and  separator  alleged  to  have  oc- 
curred through  the  negligence  of  the  city  in  failing  to 
keep  a  certain  street  in  a  reasonably  safe  condition 
for  public  travel.  From  a  judgment  for  defendant 
on  a  directed  verdict,  defendant  brings  error. 

0 'Habeas,  Wood  &  Walkeb,  for  plaintiff  in  error.  ' 

Tbuman  Plantz  and  Scofield,  Helfbich  &  Califf, 
for  defendant  in  error. 

Mb.  Pbesiding  Justice  Eldbbdge  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Municipal  corporationb,  §  971* — what  i»  duty  ot  municipal' 
ity  in  regard  to  streets.  The  duty  of  a  municipality  In  regard  to 
its  streets  Is  to  use  reasonable  care  to  keep  them  In  a  reasonably 
safe  condition  for  the  usual  and  ordinary  methods  of  traveL 

2.  Neolioence,  §  81* — when  party  guilty  of  contributory  negli- 
gence.  A  party  has  no  right  to  knowingly  expose  himself  to  dan- 
ger and  then  recover  damages  for  an  Injury  which  he  ml£^t  have 
avoided  by  the  use  of  reasonable  precaution. 

3.  Municipal  cobfobations,  §  978* — when  street  not  unreasonably 

•See  niinois  Notes  Digest,  Yola.  XI  to  XV,  And  Ciimiil»ttT«  Qurtorly,  mwm 
tople  And  section  number. 


Thibd  District — ^April,  1916.  137 

McQuaid  y.  City  of  Warsaw,  201  111.  App.  136. 

safe  for  travel.  The  mere  fact  that  a  stone  a  foot  square  with  a 
smooth  upper  surface  is  imbedded  in  the  ground  beneath  the 
traTeled  way  of  a  steep  hill,  within  the  limits  of  a  city  and  over 
which  two  or  three  inches  of  gravel  and  macadam  have  been  placed 
in  such  a  way  that  a  heavy'  traction  engine  might  tear  through  the 
Borftoe  and  rest  upon  the  hard,  smooth  surface  of  the  stone,  does 
not  render  the  street  unreasonably  safe  for  public  travel. 

4.  Neouobhck,  §  198* — when  queMtion  for  court.  While  questions 
of  negligence  and  contributory  negligence  are  ordinarily  questions 
of  fact,  to  be  passed  upon  by  the  Jury,  yet  when  the  undisputed 
evidence  Is  so  conclusive  that  it  does  not  with  all  reasonable 
inferences  tend  to  prove  the  cause  of  action,  and  the  court  would 
be  compelled  to  set  aside  a  verdict  in  opposition  to  it,  the  court  may 
withdraw  the  case  from  the  consideration  of  the  Jury  and  direct 
a  verdict. 

6.  Municipal  corporations,  §  1233* — when  statutory  notice  of 
QCoUient  must  he  averred  and  proved.  The  statute  relative  to  the 
giving  of  notice,  of  personal  injuries,  to  a  city  by  filing  in  the 
office  of  the  city  attorney,  if  there  is  one,  and  also  in  the  office  of 
the  city  clerk,  a  statement  in  writing,  signed  by  the  injured  person, 
his  agent  or  attorney  (J.  ft  A.  11  6190),  is  mandatory,  and  the 
giving  of  the  notice  is  a  condition  precedent  to  the  right  to  bring 
the  suit,  and  it  must  be  averred  and -proved  by  the  plaintifF  to 
avoid  a  dismissal  of  the  suit 

6.  Municipal  corporations — how  failure  to  make  averment  and 
proof  of  ffiving  of  notice  of  injuries  raised.  The  failure  of  a  dec- 
laration in  an  action  against  a  city  for  personal  injuries  to  make 
averment  of  the  giving  of  the  notice  of  injuries  required  by  J.  ft  A. 
Y  6190,  and  the  failure  to  make  proof  of  the  giving  of  such  notice 
may  be  raised  by  a  motion  to  direct  a  verdict. 

7.  Municipal  corporations,  |  1225* — when  service  of  notice  of 
personal  injuries  insufficient .  Under  J.  ft  A.  H  6190,  a  notice  of 
personal  injuries  must  be  filed  with  the  city  clerk,  and  also  with 
the  dty  attorney,  if  there  is  one,  and  in  such  case  service  of  the 
notice  on  either  one  alone  is  insufficient 

•flee  nUiMto  NotM  DiffMty  ¥«!•.  XI  to  XY,  And  CiimiiUUlT«  Qiuurtorlj,  mom 
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Wolf  v.  ElUson,  201  IlL  App.  138. 


John  M.  Wolf,  Appellee,  y.  Morton  Ellison,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Shelby  county;  the  Hon.  Thomas 
M.  Jett,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Affirmed.    Opinion  filed  April  21,  1916. 

Statement  of  the  Case. 

Action  by  John  M.  Wolf,  plaintiff,  against  Morton 
Ellison,  defendant,  on  a  promissory  note.  Prom  a 
judgment  for  plaintiff,  defendant  appeals. 

Emeby  Andrews  and  Eaymond  G.  Beal,  for  appel- 
lant. 

Whitakee,  Wabd  &  PuGH,  for  appellee. 

Mb.  Pbesiding  Justice  Eldbedoe  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Bnxs  Aim  notes,  §  440* — when  evidence  aufflcient  to  iustain 
verdict.  In  an  action  on  a  promissory  note  evidence  held  sufficient 
to  Justify  a  finding  that  the  note  was  not  materially  altered  after 
it  was  executed,  that  it  was  executed  by  the  defendant  and  that 
neither  it  nor  the  note  for  which  it  was  given,  as  a  renewal,  had 
been  paid. 

2.  Bills  and  notes,  §  426* — when  evidence  a8  to  aMlity  of  maker 
to  pay  unpaid  note  before  outlawed  inadmissihle.  Where  suit 
on  a  promissory  note  had  not  been  commenced  until  more  than 
six  years  after  the  date  of  maturity,  held  that  evidence  as  to  the 
ability  of  the  maker  to  pay  it  during  that  period  was  inadmissible, 
since  no  presumption  of  payment  arises  from  delay,  amounting  to 
less  than  the  period  limited  by  the  statute  of  limitations,  in  pro- 
ceeding to  collect  a  debt  of  a  living  debtor. 

3.  Bills  and  notes,  §  426* — when  evidence  as  to  ability  of  maker 
to  pay  unpaid  note  before  outlawed  inadmisHble.    Where  suit  was 

•8m  UlinolB  Notes  Diirent,  Vols.  XI  to  XY,  t»4  CvmuUtiTe  Qiuutertj, 
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not  brought  on  a  promissory  note  until  more  than  six  years  after 
the  date  of  its  maturity,  evidence  of  the  maker's  ability  to  pay  it 
daring  that  period  held  inadmissible,  though  the  plaintiff  had 
testified  that  the  bringing  of  a  suit  at  an  earlier  date  would  have 
been  unavailing,  since  the  reasons  for  failure  to  make  an  earlier 
attempt  to  collect  was  immaterial. 

4.  Appeal  and  ebbob,  §  1088* — neceaHty  that  brief  refer  to  pages 
of  abstract  where  rulings  complained  of  appear.  Where  no  refer- 
ence is  made  in  the  brief  to  the  pages  of  the  abstract  on  which 
alleged  erroneous  rulings  appear,  they  will  not  be  considered  on 
appeaL 

6.  iNSTBUcnoNS,  §  120* — when  properly  refused  as  not  conform- 
ing to  evidence.  An  instruction  that  the  Jury,  In  determining 
what  facts  were  proven,  should  consider  all  the  evidence  before 
them,  together  with  all  the  circumstances  of  the  transaction  in 
question,  held  properly  refused,  in  that  it  did  not  limit  the  cir- 
cumstances to  be  considered  to  those  shown  by  the  evidence. 

6.  Evidence,  §  457* — when  testimony  at  former  trial  not  compe- 
tent. Testimony  of  a  present  witness  given  on  a  trial  is  not 
competent  evidence  on  a  subsequent  triaL 

7.  New  tbiai^  §  61* — when  properly  denied.  Refusal  to  grant 
a  new  trial  on  the  ground  that  the  defendant  was  taken  by  sur- 
prise because  the  plaintiff  testified  difterently  than  he  did  on  a 
former  trial,  and  that  the  defendant  did  not  have  time  to  obtain 
a  transcript  of  such  former  testimony  for  use  in  impeachment 
held  proper. 

•0M  nilooU  Notes  DiKMt,  Vols.  XI  to  XV,  and  CiimiilaUT«  QuArteriy, 
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Graff  et  aL  y.  Mbench,  201  IlL  App.  140. 


J.  C.  Graff  and  John  Sehultz,  trading  as  J.  C.  Graff  & 
Company,  Defendants  in  Error,  y.  George  Moench, 
Plaintiff  in  Error. 

(Not  to  be  reported  in  fnll.) 

Error  to  the  Circuit  Court  of  Schuyler  county;  the  Hon.  Gut  R. 
WiLEJAMS,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term«  1915.    Reversed  and  remanded.    Opinion  filed  April  21,  1916. 

Statement  of  the  Case. 

Assumpsit  by  J.  C.  Graff  and  John  Schnltz,  trading 
as  J.  C.  Graff  &  Company,  plaintiffs,  against  George 
Moench,  defendant.  To  review  a  judgment  for  plain- 
tiffs, defendant  prosecutes  a  writ  of  error. 

The  action  was  to  recover  an  alleged  balance  due 
on  account  of  deals  transacted  on  the  Board  of  Trade 
of  Chicago  and  some  items  of  merchandise  sold  and 
delivered  by  the  plaintiff  to  the  defendant.  The  evi- 
dence heard  was  substantially  the  same  as  appeared 
in  the  record  on  a  former  appeal,  181  111.  App.  127. 

B.  0.  WiLLABD  and  L.  A.  Jabman,  for  plaintiff  in 
error. 

Glass  &  Bottenberg  and  Chipbbfield  &  Chipbrfield, 
for  defendants  in  error. 

Mb.  Presiding  Justice  Eldredge  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Deeision. 

1.  Gaming,  §  43* — when  evidence  sufficient  to  show  that  transac- 
tions are  of  gambling  nature.  In  an  action  to  recover  a  balance 
alleged  to  be  due  the  plaintiffs  on  account  of  transactions  made 
on  the  Chicago  Board  of  Trade,  held  that  the  evidence  showed  that 
such  transactions  were  gambling  transactions,  and  that  a  verdict 
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for  the  plaintiff  was  clearly  and  manifestly  contrary  to  the  weight 
of  the  evidence. 

2.  Tbial,  §  204* — when  refusal  to  direct  verdict  is  error.  In  an 
action  of  assumpsit,  covering  several  items,  the  refusal  of  the  trial 
court  to  direct,  at  the  defendant's  request,  a  verdict  against  him  on 
A  certain  item  for  which  the  evidence  showed  him  liable,  held 
error. 


1^«  ■.  Tucker,  Appellee,  y.  Charles  Warner  and  Eliza- 
beth .Warner,  Appellants. 

(Not  to  be  reported  in  full.) 

^Ppeal  from  the  County  Court  of  Champaign  county;  the  Hon. 
qT  C  Fbeeman,  Judge,  presiding.  Heard  in  this  court  at  the 
^<>W  term,  1915.    Affirmed.     Opinion  filed  April  21,  1916. 

Statement  of  the  Case. 

-^stunpsit  by  D.  M.  Tucker,  plaintiff,  against 
C&dries  Warner  and  Elizabeth  Warner,  defendants, 
^^  ^v^a^ges.    From  a  judgment  for  plaintiff,  defendants 


Cf. 


L.  JoN^,  for  appellants. 
^  luNGBBicH  and  Lynn  S.  Cobblt,  for  appellee. 


Jq^    ^--     IPbesiding  Justicb  Eldeedgb  delivered  the  opin- 
*^  the  court.  , 

Abstract  of  the  Decision. 

B  aud  sebtant,  §  84* — when  evidence  sufficient  to  9uj>port 

-^n  action  for  services.     In  an  action  for  labor  performed 

K^lftintilF  on  the  defendants'  farm,  evidence,  which  was  con- 

^>n  the  question  as  to  what  were  the  terms  of  the  contract, 

cient  to  support  a  verdict  for  the  plaintiff. 


lnoi«  Note*  Direst,  Vols.  XI  to  XV,  and  CunmlattTe  Qiuurterlj,  Mune 
Mction  number. 


142  Appellate  Courts  op  Illinois. 


Jones  v.  Aetna  Ins.  Co.,  201  111.  App.  142. 


C.  W.  Jones  for  use  of  Befceeca  Steyens,  Appellee,  y. 
Aetna  Insurance  Company,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Moultrie  county;  the  Hon. 
William  K.  WHriFiEiD,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1916.  Reversed  with  findings  of  facts.  Opinion 
filed  April  21,  1916.  Rehearing  denied  June  30,  1916.  Certiorari 
denied  by  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Garnishment  proceedings  by  C.  W.  Jones,  for  use  of 
Rebecca  Stevens,  plaintiff,  against  the  Aetna  Insur- 
ance Company,  garnishee.  From  a  judgment  for 
plaintiff,  the  garnishee  appeals. 

Rebecca  Stevens,  having  recovered  a  judgment 
against  C.  W.  Jones,  commenced  garnishment  pro- 
ceeding against  the  garnishee  to  subject  funds  alleged 
to  be  in  its  hands  and  due  C.  W.  Jones  on  a  policy  of 
fire  insurance  covering  the  latter 's  stock  of  merchan- 
dise to  the  payment  of  the  judgment.  The  defendant 
claimed  that  as  the  result  of  the  insured's  notation 
of  certain  clauses  of  the  policy,  viz.,  to  keep  property 
unincumbered,  to  keep  books  of  account  and  an  in- 
ventory of  goods  in  a  safe,  such  policy  became  void 
and  no  money  was  due  the  insured  thereunder. 

Edwakd  C.  Craig,  Donald  B.  Craig  and  Jenninob  ft 
Elder,  for  appellant ;  Charles  B.  Obermeyer,  of  coun- 
sel. 

E.  J.  Miller,  McLaughlin  &  Thompson  and  C.  Eoy 
Patterson,  for  appellee. 

Mr.  Presiding  Justice  Eldredge  delivered  the  opin- 
ion of  the  court. 
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Abstract  of  the  Decision. 

1.  Garnishment — when  answer  of  garnishee  to  interrogatory 
does  not  constitute  waiver  of  defenses.  In  gafnishment  proceed- 
ings against  a  flre  insurance  company  to  recover  money  alleged 
to  be  due  the  principal  debtor  on  account  of  a  fire  loss  where  among 
other  defenses,  the  defendant  set  up  that  the  policy  became  void 
because  of  the  placing  of  certain  chattel  mortgages  upon  the  prop- 
erty insured,  held  that  the  defendant,  by  stating,  in  answer  to  an 
interrogatory  as  to  whether  it  had  ever  adjusted  or  paid  any  loss 
on  such  property,  that  it  had  not,  and  that  it  was  not  liable  under 
such  policy  because  it  had  become  void  on  or  about  a  certain 
date  (the  date  of  one  of  the  mortgages),  did  not  waive  the  other 
defenses  set  up,  inasmuch  as  it  could  not  be  presumed  that,  by 
mentioning  the  date  of  one  of  the  chattel  mortgages,  in  the  man- 
ner it  did,  it  Intended  to  refer  to  it  as  the  only  reason  why  such 
policy  became  void. 

2.  Garnish MENT,  §  98* — what  is  question  at  issue  in  garnish- 
fnent  cases.  In  garnishment  cases,  the  question  at  issue  is  whether 
the  garnishee  is  indebted  to  or  has  any  property  of  the  debtor  in  his 
possession  at  the  time  of  the  answer. 

3.  Insurangb — when  insured  must  comply  with  provision  of  fire 
policy  to  keep  books  of  account  in  iron  safe.  A  clause  in  a  fire 
insurance  policy  requiring  books  of  account  to  be  kept  in  an  iron 
safe  at  night  is  reasonable  and  valid  and  must  be  complied  with 
by  the  Insured  to  entitle  him  to  recover  for  a  loss. 

4.  Principal  and  agent,  §  203* — when  notice  to  agent  not  notice 
to  principal.  The  rule  that  notice  to  an  agent,  while  acting  within 
the  scope  of  his  authority  and  in  reference  to  a  matter  over  which 
his  authority  extends,  is  notice  to  the  principal,  does  not  apply 
where  the  facts  show  collusion,  between  the  agent  and  the  one 
with  whom  he  is  dealing,  to  defraud  the  principal,  or  where  the 
facts  and  circumstances  are  such  as  to  raise  a  clear  presumption 
that  the  agent  will  not  perform  his  duty. 

5.  Insurance,  §  264* — when  placing  cfMttel  rfiortgage  on  insured 
property  with  connivance  of  agent  renders  policy  void.  The  plac- 
ing of  a  chattel  mortgage  on  insured  property  in  violation  of  the 
terms  of  the  policy,  though  done  with  the  knowledge  of  the  agent 
of  the  insured  who  advised  that  such  fact  be  kept  secret,  held  to 
render  the  policy  void,  as  such  facts  showed  collusion  and  an  in- 
tent to  defraud  the  insurer,  notice  of  such  mortgage  never  having 
been  communicated  to  the  insured. 

6.  Insurance,  §  287* — what  does  not  constitute  set  of  hooks 
within  fire  policy.  Elvidence  held  to  show  that  a  system  of  keeping 
accounts  known  as  the  "McCaskey  system"  was  in  no  sense  "a  set 
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of  books  showing  a  complete  record  of  business  transacted,  includ- 
ing all  purchases  and  sales,  both  for  credit  and  exchange,  together 
with  the  last  detailed  inventory  of  stock,"  as  required  of  an  insured 
under  a  fire  insurance  policy. 

7.  IjVinENCE,  §  366* — when  evidence  incompetent  <w  amounting 
to  conclusion  of  toitneta.  On  the  question  as  to  whether  an  in- 
sured under  a  fire  insurance  policy  kept  accounts  in  accordance 
with  the  requirements  of  the  policy,  testimony  of  a  witness  that 
while  he  did  not  know  how  such  accounts  were  kept  he  did  know 
that  the  agent  of  the  insurer,  who  had  written  the  policy,  knew 
how  and  where  they  were  kept,  held  incompetent  as  being  the  con- 
clusion of  the  witness. 


Modern  Woodmen  of  Amerlea,  Appellee,  y.  J.  A.  Seott^ 
Appellee.    lya  Seott  and  Boseoe  Seott,  Appellants. 

1.  Insurance,  §  837* — when  payment  of  premiums  on  mutual 
benefit  certificate  does  not  create  deht.  Pasnnents  of  premiums  on 
a  mutual  benefit  insurance  policy  by  strangers  thereto,  in  accord- 
ance with  an  agreement  with  the  beneficiary,  to  which  the  insured 
was  not  a  party,  are  but  voluntary  payments,  and  do  not  make  the 
insured  a  debtor  to  those  so  making  such  payments,  and  thus  do 
not  create  a  beneficial  interest  in  such  policy. 

2.  Abatebcbnt  and  bevival,  §  50* — when  right  of  action  termi- 
nated by  death  of  party  to  agreement.  An  agreement  between  a 
beneficiary  in  an  insurance  policy  and  others  not  beneficiaries,  to 
which  agreement  the  insured  was  not  a  party,  whereby  the  parties 
thereto  were  to  pay  certain  proportions  of  the  premiums  and  in 
return  receive  proportionate  shares  of  the  proceeds  of  the  policy, 
while  enforceable  in  equity  as  between  the  parties,  had  the  parties 
survived  the  insured,  held  terminated  by  the  death  of  the  beneficiary 
before  that  of  the  insured. 

3.  Insurance,  §  837* — when  insured  not  bound  by  agreement 
between  beneficiary  of  mutual  benefit  certificate  and  third  persons. 
An  insured  under  a  mutual  benefit  life  insurance  certificate,  on 
which  he  has  paid  the  premiums,  is  not  bound  by  an  agreement, 
to  which  he  was  not  a  party,  between  the  beneficiary  and  others 
as  to  the  distribution  of  the  proceeds  of  the  policy. 

4.  Insurance,  §  825* — what  does  not  constitute  deprival  of  right 

•Sm  nilnols  NotM  Disreit,  Volg.  XI  to  XW,  and  ComiilattTe  Qoarterlj, 
topic  and  ■ecH—  Bomber. 


Thibd  District — Apbil,  1916.  145 

Modem  Woodmen  of  America  y.  Scott,  201  111.  App.  144. 

to  change  Ikcneflciary  of  mutual  benefit  certificate.  Voluntary  pay- 
ments of  premiums  by  those  not  beneficiaries  under  a  mutual 
benefit  life  insurance  certificate  do  not  deprive  the  insured  of  the 
right  to  change  the  beneficiary  therein. 

6.  Insurance,  f  830* — what  are  rights  of  third  peraont  making 
voluntary  payment  of  mutual  benefit  insurance  premiums.  Volun- 
tary pajrments  of  premiums  by  persons  not  named  as  beneficiaries 
in  a  mutual  benefit  life  insurance  certificate  give  them  no  vested 
equitable  interest  therein. 

6.  Inbubance,  S  825* — when  by-law  of  fraternal  benefit  society 
as  to  change  of  beneficiary  valid.  A  by-law  of  a  fraternal  benefit 
society  declaring  that  any  attempt  to  change  the  payee  of  benefits 
under  a  certificate  by  will  or  otherwise  than  by  compliance  with 
such  by-law  shall  be  void,  held  reasonable  and  binding  upon  the 
insured,  so  as  to  render  an  attempted  disposition  by  will  of  part  of 
such  benefits,  otherwise  than  as  provided  by  such  certificate,  of 
no  avalL  ^ 

7.  Inbukanck,  f  837* — when  proceeds  not  part  of  estate  of  in- 
sured. Money  payable  by  virtue  of  a  mutual  benefit  life  insurance 
certificate,  in  which  is  named  a  beneficiary  other  than  the  estate  of 
the  insured,  does  not  become  a  part  of  the  estate  of  the  insured, 
and  cannot  become  the  subject  of  testamentary  disposition. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the  Hon. 
Jamis  a.  Cbeiohton,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1915.  Affirmed  in  part,  reversed  in  part  and  re- 
manded with  directions.    Opinion  filed  April  21,  1916. 

Hill  &  Bullikoton,  for  appellants;  Gillespie  & 

FiTZOEBALDy  of  COlULSel.  ^ 

BoBEBT  H.  Pattok,  f or  appellee. 

Mb.  PBBBiDiNa  Justice  Eldbedge  delivered  the  opin- 
ion of  the  court. 

The  Modem  Woodmen  of  America  filed  a  bill  of 
interpleader  in  the  Circuit  Court  of  Sangamon  county 
in  which  it  averred  that  on  February  21, 1887,  it  issued 
to  Warren  D.  Scott  a  benefit  certificate  in  the  sum  of 
$3,000,  payable,  subject  to  the  terms  and  conditions 
thereof,  to  his  wife,  Priscilla  Scott;  at  the  rocpiost  of 
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said  Warren  D.  Scott  the  certificate  was  thereafter 
on  July  14,  1913,  changed  and  a  new  certificate  was 
issued  payable  to  J.  A.  Scott,  son  of  the  said  Warren 
D.  Scott,  which  said  new  certificate  was  in  lieu  of  the 
former  one ;  said  Warren  D.  Scott  died  April  18,  1914, 
and  that  the  sum  of  $3,000,  is  now  due  and  payable 
to  whoever  is  entitled  thereto;  said  J.  A.  Scott  has 
commenced  an  action  at  law  to  recover  said  sum  of 
$3,000,  which  action  is  now  pending;  one  Eoscoe  Scott, 
a  minor,  claims  that  he  has  an  interest  in  the  said  sum 
of  $3,000;  said  complainant  is  unable  to  determine  to 
whom  and  in  what  proportion  the  said  sum  of  $3,000 
should  be  paid. 

A  guardian  ad  litem  wasi  appointed  for  Roscoe  Scott, 
who,  by  leave  of  court,  filed  a  cross-bill,  naming  the 
Modern  Woodmen  of  America,  J.  A.  Scott,  Bird  Scott 
and  Iva  Scott  parties  defendant  thereto.  Subsequently 
an  interlocutory  order  was  entered  finding  that  the 
Modem  Woodmen  of  America  had  paid  the  sum  of 
$3,000  into  court,  and  ordering  the  benefit  certificate 
to  be  canceled  and  complainant  dismissed  out  of  the 
case. 

It  appears  that  Warren  D.  Scott,  the  insured,  paid 
all  the  assessments  and  dues  on  the  certificate  from 
the  date  when  it  was  issued  in  1887  to  January  6,  1894, 
at  which  time  Priscilla  Scott,  his  wife  and  beneficiary 
in  the  certificate,  and  his  sons,  J.  A.  Scott,  B.  B.  Scott 
and  D.  A.  Scott,  entered  into  a  written  agreement  by 
which  Priscilla  Scott  agreed  and  covenanted  with  the 
three  sons,  collectively  and  separately,  that  at  the  death 
of  Warren  D.  Scott,  when  she  received  the  $3,000 
by  virtue  of  said  certificate,  she  would  with  her  said 
sons  invest  said  money  in  real  estate  from  which 
she  was  to  receive  the  income  during  her  life  and  at 
her  death  said  estate  was  to  descend  to  the  three  sons, 
respectively,  in  equal  parts.  The  three  sons  on  their 
part  agreed  to  pay  all  dues  and  assessments  on  the 
certificate  from  the  6th  day  of  January,  1894,  until 
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the  death  of  Warren  D.  Scott.  The  agreement  further 
provided  that  in  case  any  of  the  sons  should  fail  to 
pay  his  one-third  share  of  all  the  dues  and  assess- 
ments, his  right  and  interest  in  said  real  estate  should 
descend  to  the  other  brother  or  brothers  who  should 
pay  said  share.  The  instrument  is  signed  by  Pris- 
ciUa  Scott  and  by  the  three  sons,  J.  A.,  B.  B.  and  D.  A. 
Scott. 

It  will  be  noted  that  the  father,  Warren  D.  Scott, 
the  insured,  was  not  a  party  to  this  agreement.  B.  B. 
Scott  ceased  paying  his  share  of  the  dues  and  assess- 
ments many  years  before  the  death  of  Warren  D.  Scott, 
and  his  share  thereof  from  the  time  he  ceased  making 
the  payments  was  paid  by  the  insured.  Priscilla  Scott, 
the  motlier  and  beneficiary,  died  in  October,  1905. 
D.  A.  Scott  died  intestate  June  14, 1913,  leaving  Roscoe 
Scott,  his  son,  and  Iva  Scott,  his  widow.  D.  A.  Scott 
had  paid  his  share  of  the  dues  and  assessments  up  to 
May,  1913,  and  his  widow  in  July,  1913,  sent  a  draft 
for  $5  to  Warren  D.  Scott  to  pay  her  husband's  share  . 
of  the  dues  and  assessments  then  due,  which  the  latter 
refused  to  receive  and  returned  to  her. 

On  July  14, 1913,  Warren  D.  Scott  caused  a  new  cer- 
tificate to  be  issued  in  which  J.  A.  Scott  was  named 
as  beneficiary,  and  from  that  time  until  Warren  D. 
Scott  died,  on  the  18th  day  of  April,  1914,  all  dues  and 
assessments  were  paid  by  the  said  J.  A.  Scott.  War- 
ren D.  Scott  died  testate  and  in  his  will  was  the  fol- 
lowing provision:  *' Fourth,  I  request  my  son,  Jesse 
A.  Scott,  if  and  when  he  shall  make  collection  of  the 
benefit  certificate  issued  to  me  by  the  Modern  Wood- 
men of  America,  to  place  Five  Hundred  Dollars 
($500.00)  thereof  out  at  interest,  and  if  and  when  my 
grandson,  Roscoe  Scott,  shall  become  twenty-one  years 
of  age,  and  appear  at  the  home  of  said  Jesse  A.  Scott 
in  person  and  apply  therefor,  to  pay  said  sum  with  ac- 
cmnulated  interest  to  said  Boscoe  Scott,  and  to  no 
other  person.*' 
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The  chancellor  entered  a  decree  finding  that  J.  A, 
Scott  was  entitled  to  the  amount  of  the  certificate  with 
the  exception  of  $500,  which  he  ordered  J.  A.  Scott  to 
hold  as  trustee  for,  Boscoe  Scott  subject  to  the  terms, 
provisions  and  requirements  of  the  will  of  Warren  D. 
Scott.  The  appellant,  Boscoe  Scott,  claims  that  the 
court  erred  in  not  decreeing  that  he  was  entitled  to 
one-third  the  amount  of  the  certificate,  or  $1,000,  and 
appellee  J.  A.  Scott  has  filed  cross  errors  to  the  eflfect 
that  the  court  erred  in  decreeing  that  he  should  hold 
$500  of  the  amount  in  trust  for  Boscoe  Scott  and  in 
not  ordering  that  the  costs  be  taxed  against  appellants. 

The  cross  bill  of  Boscoe  Scott  is  based  upon  the 
theory  that  as  his  father,  D,  A.  Scott,  and  appellee, 
Jesse  A.  Scott,  had  made  the  payments  of  the  dues  and 
assessments  on  the  certificate  mentioned,  they  obtained 
a  beneficial  interest  therein,  and  their  intervening  rights 
having  attached,  the  insured,  Warren  D.  Scott,  could 
not  lawfully  change  the  beneficiary  and  exclude  them 
of  their  interests.  This  contention  cannot  be  sustained. 
Warren  D.  Scott,  the  insured,  was  not  a  party  to  the 
written  agreement,  and  while  he  acquiesced  in  the  pay- 
ment by  his  sons  of  the  dues  and  assessments  on  this 
certificate,  such  payments  were  but  voluntary  and  did 
not  make  him  a  debtor  to  those  who  paid  them.  Grand 
Lodge  A.  0.  U.  W.  v.  Ehlmcm,  246  HI.  555.  Priscilla 
Scott,  the  original  beneficiary,  undoubtedly  had  a  right 
to  make  a  contract  with  her  three  sons  in  regard  to  her 
expectancy  under  the  certificate  which  would  be  en- 
forced in  equity,  but  her  death  in  1905  terminated  that 
agreement.  Jarvis  v.  Binkley,  206  111.  541.  The  facts 
in  this  case  are  clearly  distinguishable  also  from  those 
in  cases  in  which  reimbursement  of  dues  or  assess- 
ments paid  has  been  allowed  out  of  the  amount  of  a 
beneficiary  certificate,  such  payment  having  been  made 
by  a  person  named  as  a  beneficiary  with  the  expectation 
of  receiving  the  fund  itself,  when,  in  fact,  the  person 
so  named  was  not  eligible  as  beneficiary.    {Royal  Ar- 
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canum  v.  Tracy,  169  111.  123 ;  McGrew  v.  McGrew,  190 
HI.  604;  Royal  Arcanum  v.  McKnight,  238  111.  349.) 
Priscilla  Scott,  the  original  beneficiary,  under  the 
agreement  with  her  sons,  paid  no  dues  or  assessments. 
After  her  death  there  was  no  beneficiary  for  nearly 
eight  years,  and  during  this  period  of  time  the  dues 
and  assessments  were  paid  by  Warren  D.  Scott,  the 
insured,  J.  A.  Scott  and  D.  A.  Scott.  The  insured  was 
not  bound  by  any  agreement  that  his  beneficiary,  Pris- 
cilla Scott,  might  have  made  with  her  sons  to  which 
he  was  not  a  party,  and,  in  any  event,  that  agreement 
was  terminated  by  the  death  of  Priscilla  Scott.  The 
fact  that  after  her  death  two  sons  voluntarily  paid  a 
portion  of  the  dues  and  assessments  on  the  certificate, 
during  a  time  when  there  was  no  beneficiary,  would  not 
deprive  the  insured  of  the  control  of  his  certificate  nor 
bar  him  from  appointing  a  new  beneficiary  therein. 
McGrew  v.  McGrew,  190  HI.  604;  Murphy  v.  Nowak, 
223  HL  301;  Ptacek  v.  Pisa,  231  111.  522.  The  mere 
voluntary  payment  of  a  portion  of  the  dues  and  assess- 
ments on  this  certificate  by  the  sons  of  the  insured  gave 
them  no  vested  equitable  interest  or  rights  therein, 
and  the  insured  was  at  liberty  to  name  J.  A.  Scott  as 
his  beneficiary  in  the  new  certificate. 

Section  45  of  the  by-laws  of  the  Modern  Woodmen  of 
America  provides,  among  other  things,  as  follows: 
"Any  attempt  by  a  member  to  change  the  payee  of  the 
benefits  of  his  benefit  certificate  by  will  or  other  testa- 
mentary document,  contract,  agreement,  assignment  or 
otherwise  than  by  strict  compliance  with  the  provisions 
of  this  section  relating  to  change  of  beneficiary,  shall 
be  absolutely  null  and  void.'' 

We  think  that  the  chancellor  erred  in  holding  that 
the  fourth  clause  of  the  will  was  effective  in  establish- 
ing a  trust  fund  of  $500  for  the  benefit  of  Roscoe  Scott. 
The  by-law  above  mentioned  is  reasonable  and  binding 
upon  the  insured.  The  clause  of  the  will  is  an  attempt 
on  the  part  of  the  insured  to  add  another  beneficiary 
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to  his  certificate  without  complying  with  the  by-laws 
of  the  association  in  relation  to  the  manner  in  which 
the  beneficiary  may  be  changed.  The  by-laws  of  the 
association  set  out  what  steps  must  be  taken  to  change 
a  beneficiary.  The  insured  cannot  change  the  bene- 
ficiary by  will  contrary  to  the  by-laws  of  the  associa- 
tion, which  form  a  part  of  his  contract  of  insurance. 
Moreover,  the  money  payable  by  virtue  of  a  certificate 
or  policy  of  insurance,  in  which  is  named  a  beneficiary 
other  than  the  estate  of  the  insured,  does  not  become 
a  part  of  the  estate  of  the  insured  {Martin  v.  Modern 
Woodmen  of  America,  253  III.  400),  and  consequently 
could  not  become  subject  to  testamentary  disposition. 
The  cross  error  of  appellee  as  to  this  part  of  the  de- 
cree must  be  sustained. 

The  part  of  the  decree  which  finds  that  J.  A.  Scott 
is  entitled  to  the  proceeds  of  the  certificate  in  question 
is  affirmed  and  that  part  of  the  decree  which  creates  a 
trust  fund  out  of  $500  of  the  proceeds  thereof  in  favor 
of  Roscoe  Scott  is  reversed,  and  the  cause  is  remanded 
with  directions  to  enter  a  decree  giving  J.  A.  Scott  the 
whole  amount  of  said  certificate  in  his  own  absolute 
right,  less  the  costs  in  the  Circuit  Court,  the  costs  in 
this  court  to  be  taxed  against  appellants. 

Affirmed  in  part,  reversed  in  part  and  remanded  tvUh 
directions. 
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^   Nellie  Gash,  Appellee,  t.  Artlmr  W.  Casli,  Appellant. 

(Not  to  be  reported  in  fnlL) 

Appeal  from  the  Circuit  Court  of  Macon  county;  the  Hon.  Wilit 
rAH  K.  Whitfieu),  Judge,  presiding.  Heard  In  this  court  at  the 
October  term,  1915.  Affirmed  in  part,  reversed  in  part  and  re- 
manded with  directions.     Opinion  filed  April  21,  1916. 

Statement  of  the  Case. 

Bill  for  separate  maintenance  by  Nellie  Cash,  com- 
plainant, against  Arthur  W.  Cash,  defendant.  From 
a  decree  for  complainant,  defendant  appeals. 

Baldwin  &  Cabey,  for  appellant. 

BircKiNGHAM,  McDavid  &  MoNBOB,  for  appellee. 

Mb.  Pbbsiding  Justice  Eldbedgb  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Declsloi\. 

1.  HuBBAWD  AWD  WIFE,  §  228* — tohefi  offer  to  take  vHfe  hack  in- 
effectual. In  separate  maintenance  proceedings,  the  defendant's 
offer  to  receive  the  complainant  back  as  his  wife  was  held  coupled 
with  so  many  conditions  and  limitations  that  no  self-respecting 
woman  could  comply  therewith  and  that  she  was  not  compelled  to 
accept  it. 

2.  Husband  aito  wife,  |  249* — when  allowance  ior  solicitors'  fees 
not  excessive.  Allowance  of  one  hundred  dollars  as  solicitors'  fees 
in  a  separate  maintenance  proceeding,  held  not  excessive. 

3.  Husband  and  wife,.§  265* — when  decree  for  lien  on  real  estate 
in  separate  maintenance  proceedings  proper.  A  decree  in  separate 
maintenance  proceedings  held  proper  in  making  allowances  of  ali- 
mony and  solicitors'  fees  a  lien  on  defendant's  real  estate  and 
household  furniture. 

•Sm  minoU  Notes  Divest,  Vols.  XI  to  XV.  imd  Ciiiiiiil»tiTe  Qwuierly.  s«iiie 
topie  and  section  number. 
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4.  Husband  and  wife,  {  265* — when  decree  for  payment  of  solic- 
itors' fees  in  separate  maintenance  proceedings  erroneous,  A 
decree  In  separate  maintenance  proceedings  held  erroneous  in  mak- 
ing solicitors'  fees  payable  to  the  clerk  of  the  court  for  the  use  of 
the  complainant's  solicitors,  as  it  should  have  required  the  money 
to  be  paid  to  complainant  or  to  the  clerk  for  her  use. 


City  of  Lincoln^  Appellee,  t.  St.  Louts,  Springfield  & 
Peoria  Railway  Company,  Appellant. 

(Not  to  be  reported  in  fnll.) 

Appeal  from  the  Circuit  Ck)urt  of  Logan  county;  the  Hon.  Thomas 
M.  HABais,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.    Affirmed.    Opinion  filed  April  21,  1916. 

I  Statement  of  the  Case. 

Action  by  the  City  of  Lincoln,  plaintiff,  against  the 
St.  Louis,  Springfield  and  Peoria  Eailway  Company, 
defendant,  to  recover  a  penalty  for  obstructing  a  public 
street  in  such  city  by  constructing  and  maintaining  a 
fence  therein.  From  a  judgment  for  the  city  in  the 
Circuit  Court,  after  appeal  from  a  justice  of  the  peace, 
fixing  the  fine  at  ten  dollars,  defendant  appeals. 

King  &  MttjiEb,  for  appellant ;  George  W.  Black,  of 
counseL 

XJbi  Kissingbb,  for  appellee. 

Me.  PREsroiNG  Justice  Eldredge  delivered  the  opin- 
ion of  the  court. 


•Hee  Illinois  Notes  Digest,  Volt.  XI  to  XV,  and  CumalAtlve  Quarterly,  same 
topic  and  section  number. 
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Abstract  of  the  Decision. 

Municipal  oojbporations,  S  875* — when  evidence  tuffldent  to  $how 
right  to  use  of  land  for  street.  In  an  action  by  a  city  to  recover 
a  penalty  for  obstructing  a  public  street  by  the  erection  and 
maintenance  of  a  fence  thereon,  where  it  appeared  that  former 
owners  of  land  abutting  on  such  street  constructed  a  fence  twenty 
feet  distant  from  the  border  line  of  the  street  and  such  strip  was 
taken  control  of  by  the  city  and  used  as  a  part  of  the  street,  with 
the  acquiescence  and  consent  of  the  owners  for  thirty-eight  years, 
imtll  defendant  re-established  a  fence  ob  the  former  line,  evidence 
held  sufBcient  to  sustain  a  finding  that  the  city  had  acquired  a 
right  to  use  this  strip  for  street  purposes  by  the  use  thereof  for 
more  than  fifteen  years  under  Rev.  St.  ch.  121,  sec.  1  (J.  ft  A. 
1  9628). 


Town  of  Hudson,  Appellant,  t.  Etta  Garrltiiers  and 

Fred  Carrithers^  Appellees. 

1.  Roads  and  bbidges,  §  208* — when  evidence  <u  to  width  of  other 
roads  inadmissible  in  action  for  penalty  for  ohstmcting  road.  In 
an  action  by  a  town  against  property  owners  to  recover  a  penalty, 
under  J.  ft  A.  f  9700,  for  obstructing  a  public  highway  by  placing 
private  telephone  poles  on  the  side  of  a  road  next  such  owners'  land 
and  for  leaving  them  there  after  having  been  notified  to  remove 
them  by  the  county  commissioners,  evidence  as  to  the  width  of 
other  roads  in  the  township  by  way  of  comparison  held  inadmis- 
sible. 

2.  Afpkal  AifD  KBBOB,  |  1466* — When  admission  of  evidence  harm- 
less error.  In  an  action  by  a  town  against  property  owners  for 
obstructing  a  road  by  constructing  and  maintaining  private  tele- 
phone poles  therein,  held  that  the  admission  of  evidence  on  the  part 
of  defendants  tending  to  show  that  for  six  years  telephone  poles 
belonging  to  a  public  telephone  company  stood  in  the  same  place 
where  the  poles  in  controversy  were  standing  and  were  permitted 
to  stand  there  by  the  highway  commissioners  was  harmless  error, 
as  the  evidence  was  more  favorable  to  the  plaintiff  than  to  the 
defendants. 

3.  Roads  aitd  bbidqes,  |  208* — when  evidence  as  to  existence  of 
fence  admissible  in  action  for  penalty  obstructing  road.    In  an  ac- 


*8c«  nilnolfl  NotM  Digest,  VoU.  XI  to  XV,  mud  CumuUtlTe  Quarterly,  Mune 
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tion  by  a  town  against  property  owners  for  obstructincr  a  public 
highway  by  constructing  and  maintaining  private  telephone  poles 
therein  on  the  side  of  the  road  adjoining  defendants'  premises,  in 
which  defendants  claimed  the  poles  were  on  their  land,  held  that 
the  admission  of  evidence  of  the  existence  of  some  of  the  old  posts 
standing  in  front  of  defendants'  house,  which  were  part  of  the 
original  fence  along  defendants'  land,  to  prove  the  existence  of 
such  fence,  was  not  inadmissible  on  the  ground  that  the  poles  in 
controversy  did  not  run  as  far  as  the  house,  where  there  was  evi- 
dence tending  to  show  that  the  posts  which  were  still  standing 
were  part  of  a  fence  that  extended  in  a  direct  line  along  the  side 
of  the  road. 

4.  E3VIDEI7CE,  ft  166* — when  self-serving  declarations  admissible. 
In  an  action  by  a  town  against  property  owners  for  obstructing  a 
public  highway  by  constructing  and  maintaining  private  telephone 
poles  therein  on  the  side  of  the  road  adjoining  defendants'  prem- 
ises, where  the  point  at  issue  was  whether  there  had  been  a  dedica- 
tion of  the  land  on  which  the  poles  were  placed,  evidence  that 
one  of  the  defendants  at  a  meeting  of  the  school  board,  when  the 
question  of  building  a  sidewalk  over  the  land  in  dispute  was  taken 
up,  refused  to  permit  such  sidewalk  to  be  built  on  the  ground 
that  the  land  was  private  property,  held  admissible  to  show  that 
the  public,  as  represented  by  the  school  board,  did  not  think  there 
was  a  public  right  to  lay  a  sidewalk  over  the  strip  in  controversy. 

5.  Roads  and  bbidges,  S  208* — when  evidence  properly  excluded 
in  action  for  penalty  for  ohstructing  road.  In  an  action  by  a  town 
against  property  owners  for  obstructing  a  public  highway  by  con- 
structing and  maintaining  private  telephone  poles  therein  on  the 
side  of  the  road  adjoining  defendants'  premises,  when  the  point 
at  issue  was  whether  there  had  been  a  dedication  of  the  land  on 
which  the  poles  had  been  placed,  held  that  evidence  that  defend- 
ants' ancestor,  who  formerly  owned  the  land,  in  his  lifetime  asked 
the  commissioners  of  highways  for  permission  to  place  a  wire 
and  posts  along  the  side  of  the  strip  in  question  for  the  purpose 
of  protecting  the  path  thereon  from  being  ridden  or  driven  over, 
was  properly  excluded. 

6.  Roads  and  bridges,  |  209* — when  instmctUm  in  action  for 
penalty  for  obstructing  road  properly  refused.  In  an  action  by  a 
town  against  property  owners  for  obstructing  a  public  highway 
by  constructing  and  maintaining  private  telephone  poles  therein  on 
the  side  of  the  road  adjoining  defendants'  premises.  In  which  the 
issue  was  whether  the  poles  were  within  the  highway,  a  requested 
instruction  that  the  court  "instructs  the  jury  that  no  person  or  per- 
sons have  the  right  to  place  telephone  poles,  telegraph  poles  or 


•See  lUlnols  Notes  Digest,  YoU.  XI  to  XV,  and  CumiiUitlTe  <|iuyrterl7, 
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electric  light  poles  along  or  upon  a  highway  without  the  consent 
of  the  authorities  having  control  thereof/'  held  properly  refused. 

7.  iNSTBucnoNB,  |  126* — iDhen  properly  refused.  Requested  in- 
structions which  are  abstract  in  form  are  properly  refused. 

8.  Roads  and  bridges,  §  209* — when  instruction  in  action  for 
penalty  for  obstructing  road  erroneous  as  inapplicable  to  evidence. 
In  an  action  by  a  town  against  property  owners  for  obstructing  a 
public  highway  by  constructing  and  maintaining  private  telephone 
poles  therein,  in  which  the  issue  was  whether  there  had  been  a 
dedication  of  the  land  in  which  the  poles  were  placed,  an  instruc- 
tion that  the  only  evidence  that  there  had  been  a  dedication  of  the 
strip  in  controversy  was  such  as  arose  from  the  proof  of  user  by 
the  public,  held  erroneous  because  excluding  from  the  consideration 
of  the  Jury  other  evidence  introduced  which  tended  to  show  a  dedi- 
cation on  the  part  of  the  ancestor  of  one  of  the  defendants. 

9.  Roads  and  bridges,  S  209* — tohen  instructions  on  rights  of  ad- 
joining owner  in  highway  erroneous.  In  an  action  by  a  town 
against  property  owners  for  obstructing  a  public  highway  by  con- 
structing and  maintaining  private  telephone  poles  therein,  instruc- 
tions on  the  right  of  the  adjoining  owner  to  make  use  of  the 
highway,  held  correct. 

10.  Roads  and  bridges,  |  224* — what  are  rights  of  owner  in  fee 
of  public  highway  to  use  such  highway.  The  owner  of  the  fee  in 
a  public  highway  outside  of  an  unincorporated  city  or  village  has 
a  right  to  use  said  highway  for  any  purpose  of  his  own  not  incom- 
patible with  the  free,  safe  and  convenient  use  thereof  for  public 
travel  thereon.  • 

11.  Roads  and  bbidgeb,  |  210* — when  obstruction  of  highway  by 
owner  of  fee  question  for  jury.  In  an  action  by  a  town  against 
property  owners  for  obstructing  a  public  highway  by  constructing 
and  maintaining  private  telephone  poles  therein,  held  that  it  was 
a  question  for  the  Jury  whether  the  use  of  the  highway  in  such  a 
manner  by  the  owner  of  the  fee  constituted  an  obstruction  of  the 
highway. 

Appeal  from  the  County  Court  of  McLean  county;  the  Hon.  James 
C.  RiLET,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.  Reversed  and  remanded.  Opinion  filed  April  21,  1916. 
Rehearing  denied  June  30,  1916. 


Hart,  Fleming  &  Pratt,  for  appellant 

W.  R.  Bach  and  Stone  &  Dick,  for  appellees. 

*8m  Illinois  NotM  DIffMt,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
tople  and  floctkni  numbw. 
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Mb.  Pbesiding  Justice  Eldbbdge  delivered  the  opin- 
ion of  the  court. 

This  case  was  instituted  before  a  justice  of  the  peace 
of  the  Town  of  Hudson  to  recover  a  penalty  from  Etta 
Carrithers  and  her  husband,  Fred  Carrithers,  for  plac- 
ing an  obstruction  on  a  public  highway  and  for  leaving 
the  same  there  after  having  been  notified  to  remove 
it  by  the  commissioners  of  highways,  contrary  to  sec- 
tion 71  of  chapter  121,  J.  &  A.  Ann.  St.,  If  9700.  On 
appeal  to  the  County  Court  of  McLean  county,  the 
case  was  tried  by  a  jury  and  a  verdict  returned  finding 
appellees  not  guilty.  Two  special  interrogatories  were 
submitted  to  the  jury,  to  each  of  which  the  jury  an- 
swered **no.''  They  are  as  follows:  **(1)  Are  the 
poles  in  question  in  the  public  highway?"  ^'(2)  Do 
said  poles  obstruct  the  public  highway!" 

The  highway  in  question  is  an  important  and  much- 
traveled  road,  being  connected  with  what  is  known  as 
the  Main  street  road,  which  runs,  from  Bloomington 
north  through  Normal  and  then  north  through  the 
Town  of  Hudson.  Originally  Hiram  Havens  owned 
the  land  through  which  this  road  runs,  and  fifty  or 
sixty  years  ag8  opened  the  road  through  it  for  a  pub- 
lic highway.  Hiram  Havens  died  testate,  and  by  his 
will  the  land  was  devised  to  Mrs.  Carrithers  for  her  use 
during  her  life  with  remainder  in  fee  to  her  children. 
Mr.  and  Mrs.  Carrithers,  appellees,  reside  on  the  north 
side  of  the  highway  at  the  comer  of  the  intersection 
thereof  with  the  Main  street  road.  In  November,  1914, 
Mrs.  Carrithers  erected  seven  poles  at  intervals  in 
front  of  her  land  on  the  north  side  of  the  highway,  for 
the  purpose  of  carrying  wires  for  an  electric  current 
with  which  to  light  her  home. 

Two  defenses  were  interposed  in  the  court  below, 
one  that  the  land  on  which  the  poles  were  placed  never 
was  dedicated  as  a  part  of  the  highway,  and  the  other 
that  even  if  it  had  been  included  in  the  part  dedicated 
for  the  highway,  Mrs.  Carrithers  being  the  owner  of 
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the  fee  therein  subject  only  to  the  full  enjoyment 
of  the  easement  acquired  by  the  public  to  use  the  same 
as  a  public  road,  the  placing  of  said  poles  in  the  lo- 
cation where  they  were  erected  was  not  incompatible 
with  the  use  of  the  highway  by  the  public  as  a  road,  as 
they  in  no  manner  interfered  with  or  restricted  such 
use  and  were  not  therefore  obstructions. 

It  is  first  insisted  that  the  trial  court  erred  in  its 
rulings  on  the  admission  of  evidence.  Over  the  objec- 
tion of  appellant,  appellees  were  permitted  to  prove 
the  width  of  other  roads  in  the  township  by  way  of 
comparison.  Such  testimony  in  actions  of  this  kind  is 
incompetent.  Township  of  Whitley  v.  Linville,  174  111. 
579. 

Appellees  introduced  evidence  tending  to  show  that 
from  1901  to  1907  telephone  poles  belonging  to  a  public 
telephone  company  stood  in  the  same  place  where  the 
poles  in  controversy  are  now  standing  and  were  per- 
mitted to  stand  there  by  the  commissioners.  This  evi- 
dence was  more  beneficial  to  appellant  than  to  ap- 
pellees as  it  tended  to  show  that  the  space  occupied  by 
these  poles  had  been  previously  used  by  the  telephone 
company  and  others  with  the  consent  of  the  commis- 
sioners. It  certainly  could  have  no  harmful  effect  on 
the  interests  of  appellant.  Appellees  introduced  evi- 
dence tending  to,  show  where  the  old  original  fence  was 
on  the  north  line  of  the  road  by  proving  that  some  of 
the  old  posts  were  still  standing  in  front  of  appellees ' 
house,  and  the  admission  of  this  testimony  is  assigned 
as  error  on  the  ground  that  the  poles  in  controversy 
did  not  run  as  far  ss  the  house  but  only  as  far  as  the  ' 
garden,  and  therefore  any  evidence  tending  to  show 
where  the  old  fence  was  in  front  of  the  house  was  in- 
competent. This  contention  cannot  be  sustained  as 
there  was  evidence  tending  to  show  that  the  posts  which 
are  still  standing  were  part  of  a  fence  that  extended 
in  a  direct  line  along  the  north  side  of  the  road. 
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Appellees  introduced  evidence  showing  that  children 
in  going  to  school  walked  along  the  north  side  of  the 
old  wire  fence  which  had  been  erected  along  the  north 
side  of  the  highway.  In  1896  or  1897  a  new  fence  was 
bnilt  just  north  of  the  path  on  the  north  side  of  the 
wire  fence  and  turnstiles  and  bars  were  placed  at  either 
end  of  the  little  lane  made  by  the  two  fences.  This 
last  fence  was  built  to  keep  the  stock  oflf  of  the  path. 
Appellees  put  cinders  on  this  path  and  the  evidence 
shows  that  this  path  through  this  narrow  lane  between 
the  fences  was  used  by  children  going  to  school  and 
others  who  desired  to  walk  over  the  same,  by  permis- 
sion of  appellees.  Subsequently  the  old  fence  rotted  I 
away  and  left  the  path  on  the  outside  of  the  north  j 
fence  erected  in  1896  or  1897.  The  witness  Snavelv 
testified  that  eighteen  or  twenty  years  ago  he  was  a  | 
member  of  the  school  board  and  that  Mr.  Carrithers  ! 
was  present  at  a  meeting  of  that  body  wherein  the 
subject  of  the  board  contributing  with  Mrs.  Carrithers 
towards  the  expense  of  building  a  sidewalk  on  this 
path  was  discussed  and  that  Mr.  Carrithers,  on  be- 
half of  his  wife,  refused  to  permit  the  board  to  make 
the  improvement  on  the  ground  that  it  was  private 
property.  It  is  urged  that  the  admission  of  this  testi- 
mony was  erroneous  in  that  it  was  a  self-serving 
declaration.  While,  as  a  general  rule,  self-serving  dec- 
larations are  inadmissible,  yet  in  this  cai^e,  where  the 
point  at  issue  was  whether  there  had  been  a  common- 
law  dedication,  this  conversation  was  competent  as 
tending  to  show  that  the  public,  as  represented  by  the 
school  board,  did  not  at  that  time  consider  that  there 
was  a  public  right  to  lay  the  sidewalk  over  the  strip 
in  controversy,  without  the  consent  of  Mrs.  Carrithers. 

Counsel  for  appellant  offered  to  prove  by  the  wit- 
ness Smithson  that  Hiram  Havens  in  his  lifetime  asked 
the  commissioners  of  highways,  of  whom  the  wit- 
ness was  one,  for  permission  to  place  a  smooth  wire 
and  short  posts  along  the  side  of  the  path  on  the  north 
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side  of  the  highway  for  the  purpose  of  protecting  the 
path  from  the  people  riding  or  driving  over.it.  An 
objection  to  this  proof  was  sustained.  The  court  was 
technically  correct  in  sustaining  the  objection  to  the 
oflfer  as  made  for  the  reason  that  the  location  of  the 
north  side  of  the  highway  was  one  of  the  matters  in 
controversy,  and  the  fact  that  Mr.  Havens  might  have 
asked  the  commissioners  for  the  privilege  of  stringing 
this  wire  alongside  of  the  path  on  the  north  side  of 
the  highway  could  have  thrown  no  light  upon  the  ques- 
tion as  to  where  the  north  side  of  the  highway  was. 
If  the  evidence  had  been  admitted  as  offered,  it  would 
have  been  more  favorable  to  appellees  than  to  appel- 
lant as  it  tended  to  show  the  existence  of  the  path  and 
that  Mr.  Havens  denied  the  right  of  the  public  to  drive 
over  it  with  their  vehicles.  If  this  offer  of  proof  had 
been  in  such  form  as  to  tender  proof  that  Havens  asked 
permission  to  erect  posts  and  extend  the  wire  along  the 
Une  now  occupied  by  the  poles,  it  would  have  been 
competent  as  an  admission  against  Mrs.  Carrithers  by 
her  grantor  or  ancestor  privy  in  estate.  Mueller  v. 
Rebhan,  94  HI.  142 ;  Schell  v.  Weaver,  225  HI.  159. 

Appellant  complains  of  error  in  refusing  to  give  the 
following  instruction :  *  *  The  Court  instructs  the  jury 
that  no  person  or  persons  have  the  right  to  place  tele- 
phone poles,  telegraph  poles  or  electric  light  poles 
along  or  upon  a  highway  without  the  consent  of  the  au- 
thorities having  control  thereof. ' '  This  is  an  abstract 
proposition  of  law  and  for  that  reason  there  was  no 
error  in  refusing  it,  but  it  is  bad  as  a  proposition  of 
law.  The  word  ** along"  frequently  means  by  the  side 
of.  A  person  would  have  a  right  to  erect  poles  on  his 
own  property  by  the  side  of  a  public  highway,  and  one 
of  the  issues  in  this  case  is  whether  these  poles  were 
erected  upon  the  highway  or  on  appellees'  land  along 
or  by  the  side  of  the  highway.  Under  the  statute  tele- 
phone companies  under  certain  conditions  have  a  right 
to  erect  poles  within  a  public  highway  even  without  the 
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consent  of  the  public  authorities.    Interstate  Independ- 
ent Tel.  S  Tel.  Co.  v.  Town  of  Towanda,  221  111.  299. 

Instruction  3,  given  on  behalf  of  appellees,  stated 
that  the  only  evidence  in  the  case  that  there  had  been 
a  dedication  of  the  strip  in  controversy  was  such  as 
arose  from  the  proof  of  user  by  the  public.  This  in- 
struction was  erroneous  because  it  excluded  from  the 
consideration  of  the  jury  other  evidence  introduced 
which  tended  to  show  a  dedication  on  the  part  of  Mr. 
Havens. 

Instructions  1,  2,  5,  8,  9,  10  and  11,  given  for  appel- 
lees, all  substantially  involve  the  same  proposition  of 
law  and  may  be  considered  as  a  group.  The  first  in- 
struction is  as  follows :  *  *  The  Court  instructs  vou  that 
the  burden  is  upon  the  plaintiff  to  prove  by  a  prepon- 
derance of  the  evidence,  first,  the  strip  of  land  where  the 
poles  in  question  are  located,  is  a  part  of  the  highway 
and,  second,  that  the  poles  in  question  are  a  material 
obstruction  to  the  use  of  said  highway  in  its  usual  and 
customary  manner,  and  if  they  fail  to  prove  either  of 
these  matters,  by  a  preponderance  of  the  evidence,  then 
your  verdict  should  be  for  the  defendant.'* 

The  fiif th  instruction  is  as  follows :  * '  The  Court  in- 
structs you  that  the  fee  simple  title  to  all  of  the  high- 
way from  the  Main  street  road,  to  the  corporate  limits 
of  the  Village  of  Hudson,  is  in  Mrs.  Carrithers  and 
the  heirs  of  her  body,  and  that  the  only  right  of  the 
public  therein,  is  the  right  to  travel  over  so  much  of 
it,  as  has  been  dedicated  to  the  public  as  a  highway, 
and  that  the  owners  of  the  fee  may  make  any  use  of 
said  highway  that  they  may  wish  so  long  ss  such  use 
does  not  interfere  with  the  rights  of  the  public  to  travel 
over  said  highway  in  the  usual  and  customary  man- 
ner. ' ' 

The  other  instructions  mentioned  announce  the  same 
principles  stated  in  the  first  and  fifth  instructions  in 
various  different  ways  and  qualify  the  word  *  *  obstrue- 
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tion"  by  the  words,  ** material,'*  ** substantial "  and 
^'actual.'' 

In  the  case  of  Town  of  Old  Town  v.  Dooley,  81  HI. 
255,  it  is  stated:  *'The  public  only  acquired  an  ease- 
ment in  appellee  *s  land  by  the  location  of  the  highway, 
with  the  rights  and  incidents  necessary  to  its  enjoy- 
ment as  a  highway;  and,  before  the  enactment  of  the 
statute,  under  the  principles  of  the  common  law,  he  re- 
tained the  fee  simple  title  in  the  land  and  the  exclusive 
ownership  of  everything  connected  with  the  soil,  for 
every  purpose  not  incompatible  with  the  public  right 
of  way.  So,  also,  he  might  make  any  and  all  uses  of 
the  land  to  which  it  could  be  applied,  and  all  profits 
which  could  be  derived  from  it,  consistently  with  the 
enjoyment  of  the  easement.  Washburn  on  Easements, 
pp.  159-196;  Angell  on  Highways,  sees.  302,  303.''  The 
case  of  Town  of  Palatine  v.  Kreuger,  121  111.  72,  holds  : 
''Where  a  highway  is  located  over  lands  outside  of  an 
incorporated  town,  the  public  acquires  only  an  ease- 
ment of  passage,  with  the  rights  incident  thereto,  while 
the  owner  of  the  land  over  which  the  road  is  laid  re- 
tains the  fee  and  the  ownership  of  everything  con- 
nected with  the  soil,  for  all  purposes  not  incompatible 
with  the  public  right  of  way.  Town  of  Old  Town  v. 
Dooley,  81  111.  255;  Dillon  on  Mun.  Corp,  sec.  544.''  In 
Postal  Tel-Cable  Co.  v.  Eaton,  170  111.  513,  it  is 
said :  *  *  That  the  owner  of  the  land  upon  which  a  pub- 
lic highway  is  laid  out  has  the  exclusive  right  to  the 
soil,  subject  to  the  easement  of  the  right  of  travel  in 
the  public,  and  the  incidental  right  of  keeping  the 
highway  in  proper  repair  for  the  use  of  the  public,  is 
so  well  established  that  the  citation  of  other  authori- 
ties is  not  deemed  necessary."  This  case  also  holds 
that  the  owner  of  the  fee  in  the  highway  has  a  right 
of  action  in  ejectment  to  oust  a  telephone  company 
from:  erecting  poles  in  a  highway  without  first  making 
compensation.  The  same  rule  is  reiterated  in  Moore 
V.  Gar  Creek  Drain.  Dist.,  266  HI.  399 ;  Tacoma  Safety 
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Deposit  Co.  V.  City  of  Chicago,  247  HI.  192.  In  the 
case  of  Interstate  Independent  Tel.  d  Tel.  Co.  v. 
Town  of  Towanda,  221  111.  299,  the  telephone 
company  served  notice  upon  the  Highway  Commis- 
sioners of  the  Town  of  Towanda  that  it  proposed  to 
erect  telephone  poles  through  said  town  over  and  along 
certain  highways  specified,  and  requested  the  commis- 
sioners to  designate  the  portion  of  said  town  in  which 
it  should  place  its  poles.  The  commissioners  served 
the  telephone  company  with  notice  to  the  effect  that 
they  protested  against  the  use  of  the  highways  of  the 
town  by  the  telephone  company,  but  in  case  it  did  place 
any  poles  in  the  highways  they  must  be  placed  immedi- 
ately adjoining  the  fences  upon  the  lines  of  said  high- 
ways. The  telephone  company  constructed  six  miles 
of  telephone  lines  consisting  of  poles,  cross-arms  and 
wires  along  the  highways  in  said  town.  The  question 
in  issue  was  whether  the  poles  so  erected  interfered 
with  the  proper  uses  of  the  highways  by  the  pubUc. 
The  court  held  this  to  be  a  question  of  fact,  and  fur- 
ther held  that  if  the  commissioners  having  jurisdiction 
over  a  public  highway  specify  the  portion  of  highway 
to  be  used  by  a  telephone  company  and  the  latter 
occupies  that  portion  so  specified,  it  will  not  be  liable 
to  a  penalty  for  obstructing  the  highway,  but  if  the 
commissioners  have  not  specified  what  portion  may  be 
so  used,  ''it  clearly  acts  at  its  peril,  and  is  bound  to 
so  place  its  lines  as  not  to  interfere  with  the  use  of 
said  highway  by  the  public,  and  if  its  lines  are  so 
placed  as  not  to  interfere  with  the  use  of  the  highway 
by  the  public,  it  is  liable  to  the  penalty  prescribed  by 
the  statute  for  obstructing  a  public  highway. ' '  In  the 
case  of  Nelson  v.  Fehd,  203  111.  120,  the  plaintiff  sued 
the  defendant  for  unlawfully  and  negligently  digging 
a  ditch  in  and  along  the  north  side  of  a  public  highway 
by  reason  of  which  the  buggy  of  plaintiff,  who  was 
riding  therein  on  a  dark  night  along  the  side  of  the 
highway,  slipped  into  the  ditch  causing  him  to  be 


Thibd  Di8TRrca>— April,  1916.  163 

Town  of  Hudson  v.  Carrlthers  et  al.,  201  111.  App.  153. 

— 

thrown  therefrom  and  injured.  The  defense  was  that 
the  defendant  was  the  owner  of  the  fee  in  the  highway, 
that  it  was  not  unlawful  for  him  to  dig  the  ditch  along 
the  side  thereof  and  that  the  same  could  not  be  consid- 
ered an  obstruction  therein.  The  court  held  that 
whether  this  ditch  was  an  obstruction  was  a  question 
of  fact  for  the  jury  to  decide,  and  uses  the  following 
language:  "The  appellant  also  discusses  the  ques- 
tion of  the  liability  incurred  by  the  defendant  in  dig- 
ging a  ditch  on  the  public  highway  the  fee  of  which 
was  in  himself.  The  appellant  had  a  right,  upon  this 
highway,  to  do  that  necessary  for  the  drainage  of  his 
lands,  provided  he  did  not  interfere  with  the  use  of  the 
highway,  rendering  it  less  safe,  useful  or  convenient 
for  the  public.  {Postal  Telegraph  Co.  v.  Eaton,  170 
111.  513;  Elliott  on  Roads  amd  Streets,  519.)  If  the 
ditch  dug  by  appellant  was  an  obstruction  on  this  high- 
way when  his  acts  were  unlawful.  (Rev.  Stat.  chap. 
121,  sec.  71 ;  Town  of  Canoe  Creek  v.  McEniry,  23  111. 
App.  227;  Boyd  v.  Town  of  Farm  Ridge,  103  111.  408.) 
The  finding  of  the  jury  was  that  the  ditch  was  an  ob- 
struction, and  that  finding  we  are  not  authorized  to 
disturb. '  * 

The  conclusions  to  be  drawn  from  a  consideration 
of  the  cases  in  this  State  is  that  the  owner  of  the  fee 
in  a  public  highway  outside  of  an  incorporated  city  or 
village  has  a  right  to  use  said  highway  for  any  pur- 
pose of  his  own  not  incompatible  with  the  free,  safe 
and  convenient  use  thereof  by  the  public  for  public 
travel  thereon,  and  that  whether  a  use  thereof  in  a  par- 
ticular manner  by  the  owner  of  the  fee  therein  inter- 
feres with  the  free,  safe  and  convenient  use  thereof  by 
the  public,  and  thereby  becomes  an  obstruction,  is  a 
question  of  fact  for  the  jury  to  determine.  Such  ob- 
struction is  not  limited  to  an  "actual,"  "material"  or 
"substantiaP'  obstruction  unless  these  words  are  de- 
fined to  mean  any  obstruction  which  interferes  with 
the  free,  safe  and  convenient  use  of  the  highway  for 
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public  travel.  The  instructions  as  given  were  there- 
fore erroneous.  The  judgment  is  reversed  and  cause 
remanded. 

Reversed  and  remanded. 


Elizabeth  Kaekley,  Appellee,  v.  Central  Illinois  Trac- 
tion Company,  Appellant. 

(Not  to  be  reported  in  fall.) 

Appeal  from  the  Circuit  Court  of  Edgar  county;  the  Hon.  John 
H.  Marshall,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.    Reversed  and  remanded.    Opinion  filed  April  21,  1916. 

Statement  of  the  Case. 

Action  by  Elizabeth  Kackley,  plaintiff,  against  the 
Central  Illinois  Traction  Company,  defendant,  to  re- 
cover damages  for  personal  injuries  sustained  as  the 
result  of  a  collision  between  a  street  car  operated  by 
defendant  and  a  public  taxicab  in  which  plaintiff  was 
riding.  From  a  judgment  for  plaintiff  for  $1,000,  de- 
fendant appeals. 

Vausb,  Hughes  &  Kigbr,  for  appellant 

Henley  &  Henley,  Dyas  &  Dyas  and  O'Haib  & 
Rhoads,  for  appellee. 

Me.  Presiding  Justice  Eldebdgb  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision* 

1.  Pleading,  |  32* — what  constitutes  surplusage  in  declaration  for 
personal  injuHes.  An  allegation  of  due  care  in  an  action  by  a 
passenger  in  a  public  taxicab  against  a  street  railroad  company 

•See  Illinois  Notes  Digest,  Vols.  XI  to  X.V,  and  CumuUiAlTe  Quarterly.  mm» 
topic  «nd  section  number. 
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for  damages  for  personal  injuries  due  to  a  collision  is  mere  sur- 
plusage, and  need  not  be  proven. 

2.  Pleading,  |  32* — what  constitutes  surplusage.  Surplusage 
comprehends  whatever  may  be  stricken  from  the  record  without 
destroying  the  right  of  action,  or  the  charge,  on  one  hand,  or  the 
defense  on  the  other. 

3.  Negligence,  $  112* — when  negligence  of  driver  of  public  taxi- 
cab  may  not  be  imputed  to  passenger.  The  negligence  of  the  chauf- 
feur of  a  public  taxicab,  which  collided  with  a  street  car,  in  oper- 
ating his  cab  without  a  license,  and  in  violating  an  ordinance  in 
stopping  his  car  to  receive  a  passenger  on  the  wrong  side  of  the 
street,  cannot  be  imputed  to  the  passenger. 

4.  Stbeeht  BAiLBOADfl,  g  91* — When  occupant  of  public  taxicab  not 
guilty  of  contributory  negligence.  Where  an  occupant  of  an  in- 
closed public  taxicab  has  no  means  of  communication  with  the 
chauffeur  and  does  not  know  of  his  intention  to  back  upon  street 
car  tracks  and  thereby  place  her  in  danger  of  collision  she  cannot 
be  deemed  guilty  of  contributory  negligence. 

5.  Stbeet  bailboadb,  |  113* — when  evidence  incompetent  as  being 
too  remote.  In  an  action  against  a  street  railroad  for  damages  for 
personal  Injuries  sustained  as  the  result  of  a  collision  between  the 
taxicab  in  which  plaintiff  was  riding  and  a  street  car,  evidence  that 
the  conductor  was  slightly  intoxicated  an  hour  and  a  half  to  two 
hours  before  the  accident,  held  improperly  admitted  as  being  too 
remote  where  there  was  no  evidence  that  he  was  in  a  like  condition 
at  the  time  of  the  accident 


In  the  Hatter  of  the  Estate  of  Llewellyn  Davies, 

Deceased. 

A.  C.  Biee,  Administrator,  Appellee,  y.  John  W.  Dayies 

et  al.,  Appellants. 

(Not  to  be  reported  in  fnll.) 

Appeal  from  the  Ck>unty  Court  of  Morgan  county;  the  Hon.  Will- 
iam E.  Thomson,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.    Affirmed.    Opinion  filed  April  21,  1916. 

*8c«  nilnola  Notes  Di^Mt,  Vol*.  XI  to  XV,  and  CamnUitiTe  Quarterly,  saine 
toiMe  ami  •ectlon  number. 
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Statement  of  the  Case. 

Petition  by  A.  C.  Rice,  administrator  of  the  estate 
of  Llewellyn  Davies,  deceased,  complainant,  against 
John  W.  Davies  et  al.,  defendants,  for  leave  to  sell 
real  estate.  After  a  judgment  ordering  the  sale  of 
certain  real  estate  for  the  payment  of  debts,  defend- 
ants filed  a  petition  in  the  nature  of  a  bill  of  review 
to  secure  the  setting  aside  of  such  decree. 

Neiger  &  GoRDLBY,  f or  appellants ;  J.  J.  Neiqer,  of 
counsel. 

Julian  P.  Lippincott,  Bbllatti,  Bbllatti  &  Mori- 
ARTY  and  KiRBY,  Wilson  &  Brookhousb,  for  appellee. 

Mr.  Presiding  Justice  Eldredge  delivered  the  opin- 
ion of  the  court. 

^  Abstract  of  the  Deelsloii. 

1.  Executors  and  administbatobs,  |  236* — when  claimt  harred. 
Where  more  than  one  year  has  elapsed  after  letters  of  adminis- 
tration are  granted,  all  claims  not  filed  at  the  date  of  the  filing 
of  a  petition  for  leave  to  sell  land  to  pay  dehts  are  barred. 

2.  Executors  and  administrators,  i  402* — what  unfiled  daimt 
need  not  he  set  out  in  petition  for  leave  to  sell  real  estate.  It  is 
unnecessary  to  set  out  In  a  petition  by  an  administrator  for  leave 
to  sell  real  estate  to  pay  debts  an  estimate  of  the  amount  of  just 
claims  to  be  presented,  where  all  claims  not  filed  are  barred  because 
more  than  one  year  has  expired  between  the  date  of  the  granting 
of  letters  of  administration  and  the  filing  of  the  petition. 

3.  Executors  and  administrators,  S  420* — wJU>  need  not  be  made 
parties  to  petition  for  leave  to  sell  real  estate.  Persons  who  have 
filed  claims  against  an  estate  need  not  be  made  parties  to  a  peti- 
tion by  an  administrator  for  leave  to  sell  real  estate  to  pay  debts. 

4.  Appeal  and  error,  g  876* — what  abstract  must  contain.  The 
question  whether  a  verification  to  a  petition  by  an  administrator 
for  leave  to  sell  real  estate  is  properly  verified  cannot  be  consid- 
ered on  appeal  by  bill  of  review,  where  the  verification  nowhere 
appears  in  the  abstract. 

5.  Executors  and  administrators,  §  29* — who  may  not  nominate 

•8e«  iUlnoto  Notes  Digest.  Vols.  XJ  to  XV.  Mid  CumolatiTO  Qoarterij.  man 
topic  and  section   number.  « 
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adminUtrator.    Nonresidents  may  not  nominate  an  administrator 
nor  act  as  such. 

6.  Executors  Ain>  administratobb,  |  41* — how  aftpointment  of 
adminUtrator  may  he  attacked.  The  granting  of  letters  of  admin- 
istration to  a  person  is  conclusive  of  his  authority  as  administra- 
tor until  set  aside  or  annulled  in  a  direct  proceeding,  and  it  con- 
sequently cannot  be  attacked  in  a  proceeding  by  the  administrator 
to  sell  real  estate  to  pay  debts,  as  such  latter  proceeding  is  col- 
lateral to  that  for  the  appointment  of  an  administrator. 

7.  ExECUTOBs  AND  ADMINI8TBATOBS — When  nonresidents  properly 
terved  J>y  puhUcation  of  notice  and  mailing  of  notices.  Nonresident 
parties  to  a  proceeding  by  an  administrator  to  obtain  leave  to  sell 
real  estate  to  pay  debts  who  are  duly  served  by  publication  and 
the  mailing  of  notices  in  conformity  with  statute  are  properly 
served,  and  it  is  unnecessary  that  the  known  attorneys  of  sucn 
parties  be  notified  of  such  proceeding. 

8.  ESxECUTOBs  AND  ADMiNisTKATOBS,  $  426* — When  dccrec  in  pro- 
ceeding ^y  administrator  to  obtain  leave  to  sell  land  to  pay  debts 
sufficient.  A  decree  in  a  proceeding  by  an  administrator  to  obtain 
leave  to  sell  real  estate  to  pay  debts  which  was  in  the  language  of 
the  statute,  held  not  open  to  objection  because  it  found  that  the 
deceased  died  "having  claim  or  title  to  the  premises  sought  to  be 
sold,"  and  did  not  find  the  actual  title  to  the  lands  he  died  seized 
of. 


!•  T.  Hooper,  Appellee,  y.  Kaskaskla  Live  Stock  Insur- 

anee  Company,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Christian  county;  the  Hon. 
Jamis  C.  McBbioe,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1915.    Reversed.    Opinion  filed  April  21,  1916. 

Statement  of  the  Case. 

Action  by  A.  T.  Hooper,  plaintiff,  against  Kaskaskia 
Live  Stock  Insurance  Company,  defendant,  to  recover 
for  the  loss  of  two  horses  claimed  to  have  been  insured 
by  defendant.  From  a  judgment  for  plaintiff,  defend- 
ant appeals. 

•See  nilnols  Notes  Digest,  Vols.  XI  to  XV,  and  Camulative  Qiiarterlj, 
topic  and  loetlon  nmnber. 
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Chafbe,  Chew  &  Bakeb,  for  appellant. 

E.  C.  Nbpf,  for  appellee. 

Mb.  Pbesidino  Justice  Eldbedgb  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision* 

1.  Appeal  and  ebbob,  S  1411* — when  finding  of  trial  court  not  <fi^ 
turned  09  unsupported  hy  evidence.  Where  a  finding  of  a  trial 
conrt  Is  ba^ed  upon  conflicting  evidence,  It  wlU  not  be  disturbed 
on  appeal  as  unsupported  by  the  evidence,  even  though  the  evi- 
dence might  support  a  finding  to  the  contrary. 

2.  Insttbance,  9  439* — validity  of  provision  in  policy  for  notice 
of  illness  of  animal.  A  provision  in  a  policy  of  live  stock  insur- 
ance requiring  the  insured  to  notify  the  company  without  delay  of 
the  illness  of  the  animals  Insured  is  a  reasonable  one. 

3.  Insubance,  g  436* — what  is  effect  of  failure  to  give  notice  of 
illness  of  animal.  Where  an  application  for  live  stock  inaurance 
expressly  stated  that  the  policy  Issued  thereon  should  be  based 
upon  Information  and  answers  contained  therein,  and  the  appli- 
cant in  his  answer  to  a  question  in  the  application  agreed  to  notify 
the  company  at  once  in  case  of  sickness  or  accident,  and  sub- 
stantially '  the  same  provision  was  contained  in  the  policy,  but 
the  company  received  no  notice  of  the  sickness  of  the  horses 
insured  until  after  their  death,  held  that  as  a  result  of  the  failure 
to  give  the  required  notice,  the  Insurer  had  the  right  to  return 
the  premium  and  declare  the  policy  void,  and  that  it  was  imma- 
terial whether  there  was  a  lawful  delivery  of  the  policy  in  ques- 
tion. 

•Sm  nilnols  Note*  DisMt,  Vol*.  XI  to  XT,  and  OmmdattYe  Qmutarlr*  atame 
topic  and  Mctkm  munber. 
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Taylor  et  al.  v.  Foley,  201  III.  App.  169. 


Edward  B.  Taylor  and  William  B.  Taylor,  trading  as 
Taylor  Brothers,  Appellees,  y.  Charles  T*  Foley, 
Appellant. 

(Not  to  be  reported  in  fnll.) 

Appeal  from  the  Circuit  Court  of  Vermilion  county;  the  Hon. 
E.  R.  E.  KiMBBOUQH,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1915.    Affirmed.     Opinion  filed  April  21,  1916. 

Statement  of  the  €ase. 

Action  on  the  case  by  Edward  B.  Taylor  and  Wil- 
liam B.  Taylor,  partners,  trading  as  Taylor  Brothers, 
plaintiffs,  against  James  Berry  and  Charles  T.  Foley, 
defendants,  for  fraud  and  deceit  in  wrongfully  and 
fraudulently  procuring  plaintiffs  to  pay  three  drafts 
drawn  on  them,  each  executed  by  Berry  and  payable 
to  the  order  of  Foley,  for  the  payment  of  horses  pur- 
porting to  have  been  bought  by  said  Berry  from  Foley. 
From  a  judgment  in  favor  of  plaintiffs,  defendant 
Foley  alone  appeals. 

LiNDLEY,  Penwbuj  &  LiNDLBY,  W.  H.  Clinton  and 
Chables  Tboup,  for  appellant. 

Acton  &  Acton,  for  appellees. 

Mb.  PfiBsmiNG  Justice  EliDeedgb  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Pkincipal  and  agent,  I  8* — when  evidence  insufficient  to  show 
agency.  In  an  action  by  a  commlBslon  merchant  against  the  maker 
and  payee  of  drafts  drawn  on  the  plaintiff  for  fraud  and  deceit 
in  wrongfully  and  fraudulently  procuring  plaintiff  to  pay  such 
drafts,  evidence  held  sufficient  to  sustain  a  finding  that  the  maker 
was  not  the  agent  of  the  plaintiff  for  the  purpose  of  buying  horses 


•See  Ullnoto  Notes  DlsMt,  Tola.  JU  to  XT.  and  CiimiiUitlve  Quarterly,  lama 
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for  him,  and  that  he  had  no  authority  to  execute  the  draft  in 
question. 

2.  BiiJ.8  AND  NOTES,  9  440* — tohen  evidence  aufflcient  to  8hou 
fraud  hy  payee  of  draft  In  an  action  by  a  commission  merchant 
against  the  maker  and  payee  of  drafts  drawn  on  the  pl^ntiff, 
where  it  appeared  that  the  maker  had  authority  to  buy  horses 
but  was  required  to  ship  them  to  the  plaintiff,  who  would  sell  them 
and  credit  the  maker  with  the  proceeds  thereof,  that  the  maker 
had  authority  to  draw  a  draft  for  the  purchase  price  of  horses 
so  shipped  and  for  incidental  expenses  incurred  in  the  buying 
and  shipping  of  them,  that  the  maker  gave  the  payee  such  drafts 
in  payment  for  checks  for  the  ostensible  purpose  of  buying  and  pay- 
ing for  horses  purchased  from  a  party  from  whom  he  claimed  to 
have  no  authority  to  buy,  and  that  he  used  the  proceeds  of  such 
draft  for  his  own  personal  purposes,  evidence  held  sufficient  to 
sustain  a  finding  that  the  payee  was  guilty  of  fraud  and  deceit. 

3.  Fraud,  g  6* — what  constitutes.  It  is  a  fraud  in  law  if  a  party 
makes  representations  which  he  knows  to  be  false  and  injury 
ensues,  although  the  motive  from  which  the  representations  pro- 
ceeded may  not  have  been  bad,  and  it  is  unnecessary  that  they  be 
made  with  a  design  or  intention  to  cause  injury  to  the  other 
party. 


The  People  of  the  State  of  IlllnolSy  Defendant  in  Er- 
ror^ y.  Lyman  Moore^  Plaintiff  in  Error. 

(Not  to  be  reported  in  full.) 

Error  to  the  County  Court  of  Christian  county;  the  Hon.  Chablis 
A.*  Pbateb,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.    Reversed  and  remanded.    Opinion  filed  April  21,  1916. 

Statement  of  the  Case. 

Prosecution  by  the  People  of  the  State  of  Illinois, 
plaintiff,  against  Lyman  Moore,  defendant,  for  the 
sale  of  intoxicating  liquor  in  anti-saloon  territory.  To 
review  a  judgment  entered  against  him,  defendant 
l)rosecutes  a  writ  of  error. 

*Sec  Illinois  Notes  Digest.  Vols.  X|  to  XV.  ihi4  ClimiaAtlT«  Qvarfterly,  MMM 
topic  i^nd  tectipn  nvmber. 
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JoHK  E.  HooAN  and  E.  E.  Dowell,  for  plaintiff  in 
error. 

Habbt  B.  Hebshet,  for  defendant  in  error. 

Mb.  Pbesiding  Justice  Ei^dbedqe  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Deeisloh. 

1.  Witnesses,  {  243* — what  constitutes  violation  of  right  against 
self-incrimination.  Service  of  notice  and  a  subpcena  duces  tecum, 
calling  for  the  production,  by  one  on  trial  for  selling  Intoxicating 
llqnor  In  anti-saloon  territory,  of  an  Internal  revenue  special  tax 
stamp  Issued  to  a  society  of  which  he  was  president,  held  a  vio- 
lation of  the  defendant's  constitutional  rights  as  guarantied  by 
section  10  of  article  II  of  the  Ck>nstltutlon,  providing  that  no  per- 
son shall  be  compelled  to  give  evidence  against  himself. 

2.  Intoxicating  liquobs,  f  140* — when  introduction  of  notice 
and  subpcsna  duces  tecum  in  evidence  error.  Introduction  in  evi- 
dence of  a  notice  and  subpoena  duces  tecum,  served  on  the  defend- 
ant in  a  prosecution  for  Illegal  sale  of  liquor  in  anti-saloon  ter- 
ritory, calling  for  the  production  of  an  internal  revenue  special 
tax  stamp  issued  to  a  society  of  which  the  defendant  was  president, 
held  error. 

3.  iNTOxicATiNQ  LIQUOBS,  §  137* — whcu  testimony  of  reporter  in 
former  case  inadmissible.  In  a  prosecution  for  selling  Intoxicating 
liquor  in  anti-saloon  territory,  the  admission  of  testimony  of  a  re- 
porter, who  had  reported  a  trial  of  a  case  between  the  State  and 
a  certain  party,  that  the  defendant  in  the  present  case  had  tes- 
tified that  the  defendant  in  that  case  was  working  for  him,  held 
error  in  the  absence  of  preliminary  proof  showing  how  such  tes- 
timony oottld  have  been  competent,  relevant  or  material. 

*Bee  nnnoto  Hotos  IMgest,  VoU.  XI  to  XV,  and  Cumiil«tl¥«  Quarterly,  Hune 
tople  and  0eetUm  niiiiib«r. 
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Heldman  v.  Gunnell,  201  IlL  App.  172. 


Abraham  L.  Heldman,  Appellee,  y.  Oryllle  J.  Gunnell, 

Appellant. 

• 

1.  BiL£8  AND  NOTES,  |  74* — whot  docs  tiot  constitute  material 
alteration  of  note.  The  detachment  from  a  negotiable  promissory 
note  of  a  statement  that  certain  stock  had  been  deposited  with  the 
payee  as  security  for  payment  thereof,  held  not  to  change  the  tenor 
or  effect  of  such  note  or  the  liability  of  the  maker  thereon,  and 
not  an  alteration  as  would  prevent  a  recovery  by  the  payee. 

2.  Bills  and  notes,  9  74* — what  constitutes  material  alteration 
of  note.  The  detachment  from  a  promissory  note,  by  the  payee 
thereof,  of  a  contemporaneous  agreement  whereby  the  maturity 
of  the  note  was  to  be  extended  on  the  payment  of  certain  monthly 
instalments  thereon  by  the  maker,  held  a  material  alteration  of 
the  note  justifying  opening  of  a  Judgment  entered  thereon  by 
confession. 

3.  Bills  and  notes,  9  ^^* — what  constitutes  failure  of  considera- 
tion for  note.  Failure  of  the  payee  of  a  promissory  note  to  carry 
out  an  agreement,  attached  thereto,  to  deliver  to  the  maker  certain 
shares  of  stock,  for  which  such  note  was  given  in  payment,  held 
to  amount  to  a  total  failure  of  consideration. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon.  Oo- 
lostin  D.  Mtebs,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1915.  Reversed  and  remanded  with  directions.  Opin- 
ion filed  April  21,  1916. 

Frank  0.  Hanson  and  Geobgb  K.  Fosteb,  for  appel- 
lant. 

■ 

Ralph  J.  Heffernan,  for  appellee ;  M.  A.  Brennan^ 
of  counsel. 

Mr.  Presiding  Justice  Eldredge  delivered  the  opin- 
ion of  the  court. 

On  November  28,  1914,  appellee  caused  a  judgment 
by  confession  on  a  judgment  note  to  be  entered  in  his 
favor  against  appellant  for  the  sum  of  $2,107.66  and 
costs.  The  note  is  executed  by  appellant  and  is  dated 
November  4,  1914,  payable  on  or  before  six  months 

^See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  CnmiilfttlTo  Qvarterly,  mmm 
topic  and  section  number. 
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after  date  to  the  order  of  appellee  for  the  principal 
sum  of  $2,000  with  interest  at  the  rate  of  six  per  cent, 
per  annum  after  date  and  interest  at  the  rate  of  seven 
per  cent,  per  annum  after  maturity  until  paid.  The 
note  also  includes  the  usual  power  of  attorney  to  con- 
fess judgment  thereon,  together  with  costs  and  five 
per  cent,  attorney's  fees.  Appellant  made  a  motion 
to  open  up  the  judgment,  for  leave  to  plead  and  to 
stay  execution,  which  motion  was  overruled,  to  reverse 
which  action  of  the  court  this  appeal  is  prosecuted. 

In  support  of  appellant's  motion  he  filed  two  affi- 
davits executed  by  himself,  in  which  he  states  that  at 
the  time  of  the  execution  of  the  note  there  was  also 
executed  concurrently  therewith  two  written  agree- 
ments which  were  attached  thereto  and  made  a  part 
thereof,  the  first  of  which  was  executed  by  appellant 
and  states  that  he  has  delivered  to  appellee  to  secure 
the  payment  of  said  note  one  certificate  of  twenty 
shares  of  the  capital  stock  of  the  All  Ready  Box  Com- 
pany of  the  market  value  of  $2,000,  and  authorizes  ap- 
pellee or  his  assigns  to  at  any  time  before  or  after 
the  maturity  of  said  note,  if  in  the  judgment  of  appel- 
lee or  his  attorneys  said  collateral  depreciates  in  value, 
to  sell  the  collateral,  or  any  part  thereof,  at  public  or 
private  sale  and  apply  the  proceeds  upon  said  note, 
etc.  The  second  agreement  attached  to  the  note  is  as 
follows : 

'  *  November  4th,  1914.  Mr.  Orville  J.  Gunnell,  Dear 
Sir:  Having  this  day  sold  you  my  twenty  shares  of 
the  capital  stock  of  the  All  Ready  Box  Co.  for  the  sum 
of  Two  Thousand  Dollars  ($2,000.00)  and  for  which  I 
have  received  your  collateral  note  of  even  date  here- 
with in  the  sum  of  Two  Thousand  Dollars  ($2,000.00), 
I  hereby  agree  to  extend  the  time  for  the  payment  of 
the  balance  due  on  said  note  from  month  to  month  so 
long  as  you  pay  the  sum  of  Fifty  Dollars  ($50.00)  on 
the  10th  of  each  and  every  month  and  the  interest  due 
on  said  note  semiannually  from  the  date  hereof.  Yours 
truly,  (Signed)  Abraham  L.  Heldman.'' 


174  Appeixatb  Courts  op  Illinois. 

Heldman  v.  Gunnell,  201  111.  App.  172. 

The  affidavits  further  show  that  the  note  was  given 
in  full  payment  of  the  twenty  shares  of  capital  stock 
of  the  All  Ready  Box  Company,  which  appellant  had 
bought  of  appellee,  and  that  by  the  terms  of  said  agree- 
ment was  to  have  or  cause  to  be  issued  to  affiant  a 
certificate  of  said  stock,  but  the  same  was  to  be  held 
by  appellee  as  a  collateral  security  described  above; 
that  both  of  these  contemporaneous  agreements,  ex- 
ecuted concurrently  with  the  note,  attached  thereto  and 
made  a  part  thereof,  were  detached  from  the  note 
after  the  execution  thereof  without  the  knowledge  or 
consent  of  appellant,  and  that  the  judgment  was  en- 
tered upon  the  note  alone,  without  the  accompanying 
agreements  attached  thereto;  that  the  note  thereby 
became  materially  and  fraudulently  altered,  and  is 
void  and  without  effect. 

The  affidavits  further  set  forth  that  appellant  did  not 
keep  and  perform  his  agreement  to  deliver  to  appellee 
said  certificate  of  twenty  shares  of  stock  of  the  All 
Ready  Box  Company,  neither  has  he  applied  to  said 
company  to  have  said  certificate  of  stock  issued  in  his 
name,  and  that  no  such  certificate  of  stock  had  ever 
been  issued  to  appellant  and  that  he  has  never  received 
from  appellee,  or  any  one  for  him,  any  consideration 
or  anything  of  value  in  consideration  for  the  execu- 
tion and  delivery  to  appellant  of  the  above  described 
note  and  agreements. 

The  first  point  made  by  appellant  is  that  by  detach- 
ing the  statement  as  to  the  deposit  of  the  stock  as 
collateral  security,  a  material  alteration  was  made  in 
the  note  because  it  changed  the  character  thereof  from 
a  non-negotiable  note  to  a  negotiable  one.  A  note  is 
not  made  non-negotiable  by  a  statement  attached  that 
the  maker  has  deposited  with  the  holder,  as  collateral 
security,  a  certificate  of  stock.  Section  5,  Negotiable 
Instruments  Act  of  1907  (J.  &  A.  If  7644) ;  Mumford 
V.  Tolman,  157  111.  258.  And  it  is  a  general  rule  that 
the  acceptance  of  collateral  security  has  no  effect  what- 


Third  District — ^Apbil,  1916.  175 

Heldman  y.  Gunnell,  201  111.  App.  172. 

ever  on  the  legal  rights  and  liabilities  of  the  parties, 
as  respects  the  original  debt,  either  to  impair  or  sus- 
pend the  right  of  action  thereon.  Wilhelm  v.  Schmidt, 
84  HI.  183 ;  Fumess  v.  Union  Nat.  Bank,  147  III  570. 
It  follows  that  the  detachment  of  the  statement  in 
regard  to  the  collateral  security  did  not  change  the 
tenor  or  effect  of  the  note  or  the  liability  thereon  in 
any  manner  and  cannot  be  considered  as  an  alteration 
of  the  note. 

A  more  serious  question  is  presented,  however,  in 
regard  to  the  detachment  from  the  note  of  the  written 
agreement  executed  by  appellee.  It  has  been  held  from 
the  earliest  cases  in  this  State  that  where  contem- 
poraneous agreements  are  entered  into  pertaining  to 
the  same  subject-matter  they  must  be  construed  to- 
gether, and  this  principle  applies  to  notes  as  well  as 
to  any  other  contract.  In  the  case  of  Davis  v.  McVick- 
ers,  11  HI.  327,  it  was  held :  *  *  The  notes  sued  on  and 
the  agreement  set  forth  in  the  plea,  having  been  exe- 
cuted at  the  same  time,  between  the  same  parties,  and 
respecting  the  same  subject-matter,  must  be  construed 
together,  and  considered  as  forming  but  one  contract. 
Bailey  v.  Cromwell,^  Scammon,  71 ;  Duncan  v,  Charles, 
4ib.  561.'' 

In  the  case  of  Bradley  v.  Marshall,  54  111.  173,  it  was 
stated:  *'We  do  not  concur  in  the  objections  taten 
to  this  plea.  The  note,  and  the  written  agreement  as 
to  the  mode  in  which  it  should  be  payable,  having  been 
executed  together,  are  to  be  construed  as  one  agree- 
ment, and  the  plea  shows  performance,  or  readiness  to 
perform,  on  the  part  of  the  defendant. ' '  To  the  same 
effect  are  the  following:  VanZandt  v.  Hopkins,  151 
111.  248;  Gould  v.  Magnolia  Metal  Co.,  207  111.  172; 
Bradshaw  v.  Combs,  102  III.  428;  Commercial  Register 
Co.  V.  Drew,  168  111.  App.  347 ;  Adams  v.  Long,  114  111. 
App.  277;  Toledo  Com/puting  Scale  Co.  v.  Tyden,  141 
HI.  App.  21. 

The  original  note  was  payable  on  or  before  six 
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months  after  date.  The  agreement  executed  by  appel- 
lee attached  to  the  note  extended  the  time  of  payment 
of  the  note  by  providing  that  $50  might  be  paid  there- 
on each  month.  By  this  agreement  the  time  for  the 
payment  of  the  note  was  extended  to  three  years  and 
four  months.  In  1  Daniels  on  Neg.  Insts.,  page  178  it 
is  stated: 

**  Where  there  is  a  contemporaneous  written  con- 
tract affecting  the  terms  of  a  bill  or  note,  it  is  to  be  con- 
strued together  with  the  bill  or  note,  in  so  far  as  each 
may  be  given  effect  and  there  is  no  repugnancy  between 
them^*  and  on  page  179  the  same  author  says:  *^The 
time  of  payment  as  fixed  in  the  note  may  be  controlled 
by  a  separate  written  agreement  made  at  the  time  of 
the  execution  of  the  note.*'  Kraft  v.  Hora,  159  111. 
App.  363. 

It  is  apparent,  therefore,  that  the  written  agree- 
ment signed  by  appellee,  which  was  attached  to  the 
note  and  was  executed  concurrently  therewith,  became 
a  part  thereof  and  together  with  the  note  constituted 
the  contract  between  the  parties.  Section  123  of  the 
Negotiable  Instruments  Act  of  1907  (J.  &  A.  ^  7763) 
provides  that  when  a  negotiable  instrument  is  fraudu- 
lently or  materially  altered  by  the  holder  without  the 
assent  of  all  the  parties  liable  thereon,  it  is  voided 
except  as  against  a  party  who  has  himself  made,  au- 
thorized or  assented  to  the  alteration ;  and  subsequent 
indorsers.  Section  124  of  the  same  Act  (J.  &  A. 
^  7764)  states  what  alterations  are  material  and  pro- 
vides, among  other  things,  that  any  alteration  which 
changes  the  time  of  payment,  or  any  other  change  or 
addition  which  alters  the  effect  of  the  instrument  in 
any  respect,  is  a  material  alteration.  The  detachment 
of  said  agreement  unquestionably  changed  the  time 
and  manner  of  the  payment  of  the  note  and  was  a  ma- 
terial alteration  thereof.  The  note  on  which  the  judg- 
ment was  entered  by  confession  was  not  the  contract 
entered  into  by  the  parties,  if  the  facts  set  out  in  the 
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affidavits  are  true^  and  they  must  be  taken  as  true  in 
the  consideration  of  the  motion. 

The  affidavits  further  show  that  appellee  agreed  to 
cause  a  certificate  for  the  twenty  shares  of  stock  to 
be  issued  to  appellant  which  he  has  failed  to  do,  and 
that  there  is  a  total  failure  of  consideration. 

For  the  reasons  given,  the  judgment  of  the  trial 
court  is  reversed  and  the  cause  remanded  with  direc- 
tions to  sustain  appellant's  motion  to  open  up  the 
judgment  and  for  leave  to  plead. 

Reversed  and  remanded  with  directions. 


Carl     Hinton,     Appellee,     y.     Rudolph     Muhlman, 

Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Champaign  county;  the  Hon. 
lYtAmsuN  H.  BoGGS,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1915.  Affirmed  on  remittitur;  otherwise  reversed. 
Opinion  filed  April  21»  1916.  Certiorari  denied  by  Supreme  Court 
(making  opinion  final). 

Statement  of  the  Case. 

Action  for  assault  and  battery  by  Carl  Hinton,  plain- 
tiff, against  Eudolph  Muhlman,  defendant.  From  a 
judgment  for  plaintiff,  defendant  appeals. 

The  plaintiff,  who  owned  half  of  a  quantity  of  corn 
stacked  on  a  field  belonging  to  the  defendant,  which 
was  under  lease  to  the  plaintiff,  was  told  by  the  de- 
fendant not  to  remove  it  until  he  had  husked  it  all. 
In  attempting  to  enter  the  field  to  remove  the  com, 
the  defendant  struck  him  on  the  head  with  a  pitch  fork. 

Plaintiff  fell  to  his  knees,  got  up,  ran  towards  and 
past  the  wagon  and  was  followed  by  defendant  until 
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the  latter  got  to  the  rear  end  of  the  plaintiff's  wagon, 
when  he  reached  into  the  wagon  with  the  pitchfork 
and  by  means  thereof  drew  out  a  gun.  When  plaintiflF 
saw  that  defendant  had  taken  the  gun  out  of  the  wagon 
he  stopped  running,  held  up  his  hands  and  asked  not 
to  shoot  him.  Defendant  discharged  the  gun  into  the 
ground,  handed  it  to  a  farm  hand  and  walked  away 
from  the  scene  of  the  trouble.  Plaintiff  attempted  to 
drive  his  team  into  the  field,  but  fell  to  the  ground  and 
was  taken  back  to  his  house  bv  the  farm  hand.  He 
became  unconscious  and  delirious  and  was  confined 
to  his  bed  for  several  days. 

Herbigk  &  Hebbiok  and  Green  &  Palmer,  for  appel- 
lant. 

Dobbins  &  Dobbins,  for  appellee. 

Mr.  Presiding  Justice  Eldredge  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Assault  and  battery,  $  13* — when  lease  admUsibJe  in  evi- 
dence. In  an  action  for  assault  and  battery  where  the  defendant 
pleaded  in  Justification  that  the  plaintiff  was  attempting  a  trespass 
upon  the  defendant's  premises,  held  that  an  unexpired  lease  of  such 
premises  from  the  defendant  to  the  plaintiff  was  properly  admitted 
In  evidence. 

2.  Damages,  $  175* — when  financial  condition  of  defendant  may 
he  considered.  In  cases  where  exemplary  damages  are  recoverable, 
the  pecuniary  resources  and  financial  condition  of  the  defendant 
are  elements  for  the  Jury  to  consider  in  estimating  and  assessing 
damages. 

8.  Assault  and  battery,  S  13* — when  evidence  as  to  amount  and 
value  of  real  estate  owned  hy  defendant  admissible.  In  an  action 
for  assault  and  battery,  evidence  showing  what  real  estate  the 
defendant  owned  and  the  value  thereof,  held  properly  admitted 
on  the  question  of  exemplary  damages  though  not  accompanied  by' 

•See  UlinolB  Notei  Dlxeit,  Voli.  XI  to  XV,  and  ComulaUve  Qimrtorij. 
topic  Mid  Motion  niimbor. 
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evidence  showing  what  mortgage  indebtedness  it  was  subject  to, 
as  that  was  a  matter  of  proof  for  the  defendant 

4.  Assault  and  battery,  §  22* — when  exemplary  damages  au- 
thorized. When  an  assault  and  battery  Is  made  wantonly  and  wil- 
fully, or  maliciously,  or  with  undue  violence,  exemplary  damages 
are  authorized. 

5.  Assault  akd  battbbt,  §  1* — when  malice  is  inferred.  Malice 
is  inferred  where  an  assault  and  battery  Is  committed  with  a 
reckless  disregard  of  the  rights  of  the  person  assaulted. 

6.  Assault  and  battebt,  §  15* — when  justification  for  assault 
question  for  jury.  In  an  action  for  assault  and  battery  upon  one 
attempting  to  enter  a  field  of  the  defendant,  the  question  whether 
the  defendant's  being  scratched  by  barbed  wire  while  the  plaintiff 
was  attempting  to  open  a  gate  amounted  to  an  assault  upon  the 
defendant  Justifying  the  tatter's  assault,  held  for  the  Jury. 

7.  Assault  and  batteby,  §  22* — when  evidence  of  financial  re- 
sources of  defendant  admissible.  Where  the  defendant,  in  an 
action  for  assault  and  battery,  struck  the  plaintiff  on  the  head 
with  a  pitch  fork  while  he  was  attempting  to  enter  a  field  which 
he  had  leased  from  the  defendant,  evidence  held  to  tend  to  show 
wantonness  and  maliciousness  on  the  part  of  the  defendant,  so  as 
to  render  the  admission  of  evidence  of  the  defendant's  financial 
resources  proper  on  the  question  of  exemplary  damages. 

8.  Instbuctions,  §  169* — when  instruction  not  erroneous.  An 
instruction  as  to  the  measure  of  damages  in  an  action  for  assault 
and  battery,  held  not  erroneous  in  not  defining  an  unlawful  assault 
where  the  term  was  adequately  defined  in  other  instructions. 

9.  Instructions,  $  110* — when  erroneous  as  inapplicable  to 
pleadings.  An  instruction  permitting  a  recovery  for  the  amount 
of  a  physician's  bill,  which  the  plaintiff  had  not  paid  but  which 
he  had  become  liable  for,  is  erroneous  where  the  declaration  con- 
tains no  allegation  that  the  plaintiff  became  liable  for  any  such 
damages. 

10.  Damages,  §  190* — wfien  must  be  proved  by  direct  and  posi- 
tive evidence.  When  damages  are  of  such  a  character  as  to  be 
susceptible  of  being  proven  by  direct  and  positive  evidence,  such 
proof  must  be  made,  showing  the  exact  amount  thereof. 

11.  Appeal  and  error,  §  1709* — when  defects  in  instructions 
waived.  Defects  in  instructions  not  complained  of  on  appeal  will 
be  considered  waived. 

12.  Appeal  and  error,  §  1655* — when  error  in  instruction  on 
dam^ages  curable  by  remittitur.  Error  in  an  instruction  stating 
that  damages  may  be  allowed  for  the  amount  of  a  doctor's  bill 
incurred  by  the  plaintiff  but  not  paid,  there  being  no  allegation 
in  the  complaint  covering  such  item,  may  be  cured  by  ordering  a 


•See  Illinolft  Notes  Diirett,  Volt.  XI  to  XV,  and  dmralatlTO  <)inrtorly,  Mimo 
topic  and  Mctlon  number. 
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remittitur  of  such  amount,  where  it  is  definitely  shown  by  the 
evidence. 

13.  Assault  and  baitbbt,  |  17* — when  instruction  as  to  insuj^i- 
ciency  of  evidence  to  support  plea  of  justification  proper.  In  an 
action  for  assault  and  battery,  an  instruction  that  there  was  no 
evidence  to  support  the  defendant's  plea  of  Justification  on  the 
ground  that  the  plaintiff  was  unlawfully  attempting  to  enter  the 
defendant's  field,  held  proper  on  the  evidence. 

14.  Appeal  am)  ebrob,  |  1560* — when  refusal  of  instructions 
harmless  error.  Where  a  party  litigant  offers  an  unreasonable 
number  of  instructions.  Judgment  will  not  be  reversed  for  an  error 
in  refusing  to  give  <«ome  of  them  if,  upon  consideration  of  those 
given,  it  can  be  seen  that  the  Jury  were  fully  informed  as  to  the 
law  of  the  case. 

15.  Assault  and  batteby,  §  13* — when  evidence  of  prior  threats 
inadmissiMe,  In  an  action  for  assault  and  battery,  evidence  of 
prior  threats  of  the  plaintiff  towards  the  defendant,  held  properly 
excluded  in  the  absence  of  evidence  showing  that  there  was  any 
attempt  to  carry  them  into  execution  at  the  time  of  the  assault 


William  F.  Kurtz,  Appellee,  y.  John  Eyans,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  County  Court  of  DeWitt  county;  the  Hon.  Ftah 
EBiCK  C.  Hill,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.    Reversed  and  remanded.    Opinion  filed  April  21,  1916. 

Statement  of  the  Case. 

Action  by  William  F.  Kurtz,  plaintiff,  against  John 
Evans,  defendant.  From  a  judgment  for  plaintiff, 
defendant  appeals. 

Herbick  &  Herrick,  for  appellant. 

Edward  J.  Sweeney,  for  appellee. 

Mr.  Presiding  Justice  Eldredge  delivered  the  opin- 
ion of  the  court. 

*8ee  Ulinois  Notei  Divert,  Vols.  XI  to  XV,  and  CwnralstlTo  Qnartenj,  tune 
topio  and  tectloa  nHinbor. 
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Abstract  of  the  Decision. 

1.  Bbokebs,  I  37* — when  l>roker  not  procuring  cause  of  sale. 
Where,  in  an  action  for  commissions  for  the  sale  of  the  defend- 
ant's farm,  there  was  no  contradiction  of  the  purchaser's  testimony 
that  he,  when  told  by  the  plaintiff  that  the  defendant's  farm  was 
for  sale,  knew  it  was  for  sale  and  so  stated  to  the  plaintiff,  and 
uncontradicted  evidence  showed  that  the  plaintiff  did  nothing 
further  in  connection  with  the  sale,  held  that  the  plaintiff  was  not 
the  efficient  or  procuring  cause  of  the  sale  and  not  entitled  to 
commissions. 

2.  EvmENCK,  §  222* — when  evidence  inadmissible  as  hearsay. 
In  an  action  for  real  estate  commissions,  testimony  of  the  plaintiff 
that  the  defendant's  son  stated,  out  of  the  presence  of  the  defend- 
ant, that  the  defendant  would  treat  the  plaintiff  right  In  the 
matter  of  paying  him  commission,  held  Improperly  admitted. 

3.  Tbial,  §  133* — when  remarks  of  counsel  to  jury  improper.  In 
an  action  for  breach  of  contract,  a  remark  to  the  Jury  by  counsel 
for  the  plaintiff  that  the  defendant  was  a  business  man,  successful 
and  rich,  held  improper  and  vicious. 


John  H.  MeGIothlin^   Appellee,  y.  Herman   Peters, 

Appellant. 

(Not  to  he  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the  Hon. 
Jahes  a.  Cbeighton,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1915.  Reversed  and  remanded.  Opinion  filed  April 
21,  1916. 

Statement  of  the  Case. 

Action  by  Jolin  H.  McGlothlin,  plaintiff,  against  Her- 
man Peters,  defendant,  for  assault  and  battery.  From 
a  judgment  for  plaintiff,  defendant  appeals. 

The  plaintiff  claimed  that  while  standing  in  a  gap 
in  a  hedge  along  a  highway,  he  was  struck  on  the 

*Bce  nUnols  Notes  DIsMt,  Vols.  XI  to  XV,  and  CumulatlTe  Quarterly,  tame 
tople  and  MetkA  aimibor. 
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head  by  a  bottle  thrown  "by  the  defendant  from  a 
passing  automobile. 

EL  H.  WnjiOTJGHBY,  for  appellant;  EjDwabd  C. 
Knotts,  of  counsel. 

EoBBBT  H.  Patton,  for  appellee. 

Mb.  Pbesidino  Justice  Eldbedgb  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Becislon. 

« 

1.  Appeal  and  erbob,  |  1236* — when  objection  as  to  lack  of  evi- 
dence may  not  be  raised  on  appeal.  Where  the  sole  defense  to  an 
action  for  assault  and  battery  was  that  the  defendant  did  not  com- 
mit the  act  alleged  to  have  constituted  the  assault  and  battery,  held 
that  the  contention,  that  a  Judgment  for  the  plaintiff  could  not  be 
sustained  because  there  was  no  evidence  of  intent  to  commit  the 
act,  could  not  be  raised  for  the  first  time  on  appeal,  thous^  the 
declaration  did  not  allege  negligence. 

2.  Assault  and  battebt,  |  15*' — when  malice  is  question  for 
jury.  In  an  action  for  an  assault  and  battery,  the  question  of 
malice  is  for  the  jury. 

3.  Assault  and  battebt,  |  14* — when  evidence  sufficient  to  show 
malice.  In  an  action  for  assault  and  battery,  malice  may  be  in- 
ferred from  evidence  showing  that  the  act  complained  of  was  com- 
mitted with  a  wanton,  wilful  or  reckless  disregard  of  the  plaintilf'8 
rights. 

4.  Assault  and  battebt,  S  22* — when  instruction  on  punitive 
damages  improper.  The  mere  throwing  of  an  empty  bottle  from 
a  passing  automobile  into  a  hedge  along  the  side  of  a  country 
highway,  where  no  persons  are  in  view  or  where  the  one  throwing 
the  bottle  might  not  reasonably  expect  any  person  to  be,  held 
not  such  an  unlawful  act  as  to  make  it  wanton  or  malicious,  or 
a  reckless  disregard  of  a  person  struck  therewith,  so  as  to  warrant 
the  giving  of  an  instruction  on  punitive  damages. 

*8ee  imnoU  Notca  DIgert,  Volt.  XI  to  XV,  and  CmnoUitly  QwaTtMiy,  — — 
UngiA  Mid  Motion  iiiimbw. 
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lo  the  Hatter  of  the  Estate  of  William  W.  Dyer, 

Beeeased. 

William  A.  Dyer  et  al.^  Appellants^  y.  William  E.  Hall^ 

Administrator^  Appellee. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  County  Court  of  Morgan  county;  the  Hon. 
Geoboe  W.  Thompson,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1915.    Affirmed.    Opinion  filed  April  21,  1916. 

Statement  of  the  Case. 

Petition  by  William  E.  Hall,  administrator,  de  bonis 
non  with  the  will  annexed  of  the  estate  of  William  W. 
Dyer,  deceased,  petitioner,  against  William  A.  Dyer 
et  al.,  defendants,  to  sell  the  testator  ^s  real  estate  for 
payment  of  debts.  From  a  decree  for  petitioner,  de- 
fendants appeal. 

William  W.  Dyer  died  in  February,  1880,  leaving  a 
widow,  Harriet  C.  Dyer,  several  children,  considerable 
property,  both  real  and  personal,  and  substantial  debts 
both  secured  and  unsecured.  He  also  left  a  will.  The 
only  provisions  in  the  will  relating  to  his  wife  are  as 
follows : 

(Clause  Fourth)  ^^My  will  is  that  my  beloved  wife, 
Harriet  C.  Dyer,  have  full  control  of  the  real  estate  for 
the  purpose  of  raising  my  children  on,  while  she  re- 
mains my  widow.  In  case  she  should  marry,  then  in 
that  case  she  is  to  be  an  equal  heir  with  my  children." 

(Clause  Sixth)  **I  furthermore  will  that  after  my 
debts  are  paid,  and  when  my  youngest  child  is  twenty- 
one  years  of  age,  then  my  real  estate  be  sold  and  an 
equal  division  be  made  between  my  children,  and 
should  my  wife  remain  my  widow,  then  in  that  case 
she  is  to  hold  her  doweiy  right  real  estate  during  hex- 
natural  life,  but  should  she  marry  then  in  that  case 
she  is  to  have  an  equal  division  with  my  children  as 
above  stated." 
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Letters  testamentary  were  duly  issued  on  March  6, 
1880,  to  Samuel  Wood,  the  executor  named  in  the  will. 
In  March,  1880,  he  sold  the  personal  property.  The 
May  term,  1880,  was  fixed  as  the  time  for  the  presenta- 
tion of  claims,  and  due  notice  thereof  was  given  by 
the  executor.  One  James  Eanson  held  a  claim  amount- 
ing with  interest  to  more  than  $4,500,  secured  by  a 
trust  deed.  This  claim  he  presented  to  the  County 
Court  as  a  claim  against  the  estate  and  the  same  was 
allowed.  Out  of  the  proceeds  of  the  sale  of  the  per- 
sonal property  the  executor  paid  the  preferred  claims 
and  a  dividend  on  the  seventh-class  claims  both  se- 
cured and  unsecured.  By  this  means  a  trifle  over 
$1,100  was  paid  on  the  Eanson  secured  claim.  There- 
after on  June  28,  1882,  Banson  secured  a  decree 
of  foreclosure  and  sale  of  the  premises  covered 
by  his  trust  deed  to  pay  the  unpaid  portion  of  his 
claim.  In  that  decree  the  court,  having  the  will 
of  the  deceased  and  the  trust  deed  before  it  and 
having  jurisdiction  of  all  the  heirs,  devisees  and 
personal  representatives  of  the  deceased,  decreed 
that  the  widow  and  minor  children  of  the  deceased 
were  entitled  to  a  homestead  interest  in  the  real  estate 
of  her  husband,  notwithstanding  the  provisions  of 
those  two  documents,  and  caused  the  same  to  be  duly 
set  off  and  allotted.  Under  that  decree  all  of  the  real 
estate  of  the  deceased,  except  the  homestead  so  set 
off  and  about  twenty-six  acres  of  farm  land,  was  sold 
and  produced  about  $400  more  than  enough  to  pay  the 
unpaid  part  of  the  Banson  claim  and  the  costs  of 
the  foreclosure  proceedings.  This  surplus  was  turned 
over  to  the  executor  of  the  deceased  to  be  by  him 
handled  in  the  due  course  of  administration.  There 
still  being  insufficient  funds  in  the  hands  of  the  exec- 
utor to  pay  the  allowed  claims,  he  filed  his  petition  in 
the  County  Court  for  leave  to  sell  the  remaining 
twenty-six  acres  of  land  to  pay  debts.  On  April  4, 
1883,  that  court  entered  its  order  setting  off  to  the 
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widow  as  her  dower  nine  of  the  twenty-six  acres  men- 
tioned, and  ordered  the  executor  to  sell  the  remaining 
seventeen  acres  to  pay  debts.  This  order  was  carried 
out,  and  on  May  26,  1883,  he  made  a  report  to  the 
County  Court  of  the  amount  of  funds  in  his  hands  and^ 
the  amount  of  the  unpaid  debts  and  asked  for  an  order 
of  distribution  of  such  funds  and  for  an  order  relieving 
him  from  making  further  report  until  after  the  death 
of  the  widow.  The  court  approved  the  report,  ordered 
the  distribution,  found  that  nothing  further  could  be 
realized  from  which  the  unpaid  claims  could  be  liqui- 
dated until  the  termination  of  the  homestead  estate, 
and  ordered  that  the  executor  be  excused  from  making 
further  reports  *  *  until  the  termination  of  the  life  estate 
of  the  widow."  The  widow  died  November  18,  1913. 
The  executor  of  her  husband's  will  had  died  many 
years  before  that  time.  On  February  24, 1914,  the  peti- 
tioner, having  been  appointed  administrator  de  bonis 
non  with  the  will  annexed,  filed  his  petition  for  leave 
to  sell  the  lands  previously  set  off  to  the  widow  as  her 
homestead  and  dower  interest,  to  pay  the  balance  of 
the  claims  allowed  against  the  estate,  after  due  credit 
had  been  allowed  thereon  for  all  the  moneys  that  had 
come  into  the  hands  of  the  executor  for  that  purpose, 
whether  the  same  had  been  so  applied  or  not.  The 
prayer  of  that  petition  was  granted,  and  the  lands  in 
question  were  ordered  sold. 

L.  0.  Vaught,  H.  W.  English  and  I.  Dyer,  for  appel- 
lants. 

EiRBY  &  Wilson,  for  appellee. 

Mb.  Justicb  Graves  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Beeision. 

1.  Judgment,  §  482* — when  hinding  upon  heirs  of  estate.  On 
petition  by  an  administrator  de  bonus  non  to  sell  real  estate,  after 
termination  of  the  widow's  life  estate  therein,  for  payment  of 
debts  of  the  estate,  held  that  the  heirs,  who  had  been  duly  made 
parties  to  a  proceeding  in  which  the  widow's  dower  had  been  set 
off  to  per  by  a  decree  which  had  been  unchallenged  could  not  object 
to  the  validity  of  such  decree  on  the  ground  that  the  widow  was 
allowed  to  take  both  under  the  will  and  the  statuta 

2.  Executors  and  administrators.  |  372* — what  are  remedies 
of  secured  creditors.  A  secured  creditor  of  an  estate  may  present 
his  claim  for  allowance  in  the  Probate  Court  where  the  estate  is 
being  administered,  or  he  may  resort  to  his  security,  or  he  may 
pursue  both  methods. 

3.  Executors  and  administrators — when  claims  are  promptly 
paid.  Where  letters  testamentary  were  issued  a  month  after  the 
deceased's  death  and,  within  four  months  after  the  expiration  of 
the  time  within  which  claims  could  have  been  presented,  the  execu- 
tor reported  the  amount  of  money  in  his  hands  and  obtained 
an  order  allowing  liquidation  of  claims,  so  far  as  funds  were  avail- 
able, and  within  a  year  thereafter  filed  another  report  showing 
balance  due  with  interest  on  unpaid  claims  and  balance  on  hand, 
and,  as  it  appeared  that  no  other  funds  could  be  realised  until 
the  death  of  the  testator's  widow,  obtained  an  order  directing 
payment  and  excusing  him  from  making  further  reports  until  that 
time,  held  that  the  contention  that  claims  had  not  been  promptly 
paid  and  that  interest  had  been  unnecessarily  allowed  to  accrue 
was  not  tenable. 

4.  Executors  and  administrators,  |  626* — when  attorney^  fees 
properly  allowed.  Where  the  Judge  who  entered  a  decree  directing 
the  sale  of  real  estate  and  payment  of  claims  of  an  estate  was  a 
member  of  a  firm  of  attorneys  acting  for  the  executor,  their  fees 
were  allowed  to  stand,  there  being  no  showing  that  they  were 
exorbitant  or  more  than  other  attorneys  would  have  charged  for 
the  same  service. 

5.  Homestead,  $  94* — when  reallotment  of  to  widow  not  per- 
missible. In  the  absence  of  a  showing  of  fraud  in  the  allotment 
of  a  homestead  to  a  testator's  widow,  held  that  it  was  not  incum- 
bent on  creditors  of  the  estate  to  have  a  reallotment  made  on  the 
ground  that  the  homestead  was,  at  the  time  it  was  allotted,  worth 
more  than  prescribed  by  the  statute,  or  that  it  had  subsequently 
increased  in  value,  and  to  have  the  surplus  applied  to  their  claluia 

6.  Homestead,  §  100* — xohat  does  not  constitute  abandonment  of, 
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Failure  of  a  widow  to  live  on  a  homestead,  held  not  to  amount  to 
an  abandonment  thereof  where  she  controlled  it,  rented  it  and  had 
the  proceeds  from  it 

7.  Appeal  and  ebbob,  |  1466* — when  admission  of  evidence  harm- 
less error.  On  a  hearing  on  a  petition  for  the  sale  of  land  of  an 
estate  to  pay  a  balance  on'  claims  due  beyond  payments  ordered  by  a 
prior  decree,  the  admission  of  evidence  that  claims  so  ordered  paid 
by  such  decree  were,  in  fact,  paid,  held  harmless  error,  if  any, 
since  the  payment  of  such  prior  dividends  was  not  in  question, 
and,  in  the  absence  of  proof  to  the  contrary,  they  are  presumed  to 
have  been  paid. 

8.  ExEctnoBS  AND  ADMiNisTBATOBS,  |  374* — When  creditors  not 
guilty  of  laches  in  failing  to  subject  land  to  claima.  An  order  of 
a  Probate  Court  directing  the  payment  by  an  executor  of  claims 
pro  rata  so  far  as  funds  were  available,  and  excusing  him  from 
making  any  further  report  until  the  death  of  ther  testator's  widow, 
to  whom  dower  had  been  assigned  in  the  testator's  land,  held  to 
present  creditors,  who  relied  and  acted  thereon,  from  being  held 
guilty  of  laches  in  not  proceeding,  before  the  widow's  death,  to 
subject  the  land  to  the  payment  of  their  claims. 


Baniel  B.  Stewart,  Appellee,  y.  Illinois  Central  Ball- 
road  Company,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
CoLosTiN  D.  Myebs,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1916.    Affirmed.    Opinion  filed  April  21,  1916. 

Statement  of  the  Case. 

Action  by  Daniel  B.  Stewart,  plaintiff,  against  Illi- 
nois Central  Railroad  Company,  defendant,  for  dam- 
ages resulting  from  a  fire  alleged  to  have  been  caused 
by  sparks  escaping  fpom  the  defendant's  locomotive. 
From  a  judgment  for  plaintiff,  defendant  appeals. 
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At  the  request  of  the  plaintiflf  the  court  instructed 
the  jury  as  follows : 

**The  Court  instructs  you  that  you  should  not  find 
a  verdict  for  the  plaintiff  upon  speculation,  possibil- 
ities, or  mere  probabilities;  the  law  requires  that  be- 
fore plaintiff  is  entitled  to  a  verdict  the  evidence  must 
show  by  a  preponderance, 

*  *  First :  That  the  fire  was  in  f  ax!t  caused  by  a  spark 
or  sparks  emitted  from  defendant 's  locomotive  in  ques- 
tion. 

*  *  Second :  That  the  defendant  was  negligent  either 
in  the  equipment,  repair,  or  management  of  the  loco- 
motive, and  that  such  negligence,  if  any,  caused  it  to 
emit  sparks,  and,  that  the  sparks  so  emitted,  started 
the  fire  which  destroyed  the  property  in  question,  and 

**  Unless  the  plaintiff  has  proven  each  of  these  re- 
quirements by  the  preponderance  of  the  evidence,  your 
verdict  should  be  for  the  defendant.^* 

Charles  L.  Capbn  and  Db  Mange,  Gillespie  & 
Db  Mange,  for  appellant ;  John  G.  Drennan,  of  coun- 
sel. 

Livingston  &  Bach  and  Babby  &  Mobbissby,  for  ap- 
pellee. 

Mb.  Justice  Graves  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  Deeision. 

1.  Railboads,  §  919* — what  constitutes  prima  facie  case  of  neg- 
ligence in  causing  fire.  In  an  action  for  damages  resulting  from 
a  fire  alleged  to  have  been  caused  by  sparks  escaping  from  the 
defendant's  locomotive,  evidence  held  to  Justify  a  finding  that  the 
fire  was  so  caused  and,  under  Kurd's  Rev.  St  ch.  114,  sec.  103 
(J.  &  A.  ^  8891),  to  make  a  prima  facie  case  of  negligence  Justi- 
fying the  submission  of  the  case  to  the  Jury. 

2.  Trial,  $  153* — when  case  should  go  to  jury.  When  there  is 
any  evidence  in  the  record  from  which,  if  it  stood  alone,  the  Jury 
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could,  without  acting  unreasonably  in  the  eye  of  the  law,  find  that 
all  the  material  averments  in  the  declaration  had  been  proven,  the 
case  should  go  to  the  Jury. 

3.  Railboads,  §  919* — when  burden  of  proof  on  railroad  in  action 
for  negligence  in  causing  fire.  Where  the  plaintiff,  in  an  action 
for  damages  caused  by  fire  resulting  from  sparks  escaping  from 
the  defendant's  locomotive,  has  made  out  a  prima  facie  case  of 
negligence  under  Kurd's  Rev.  St  ch.  114,  sec.  103  (J.  &  A.  ^  8891), 
the  burden  of  proof  to  overcome  such  a  case  is  on  the  defendant. 

4.  Railboai>s,  §  932* — when  evidence  sufficient  to  sustain  verdict 
in  action  for  negligently  causing  fire.  A  verdict  for  the  plaintiff 
in  an  action  for  damages  resulting  from  fire  caused  by  sparks 
escaping  from  the  defendant's  locomotive,  held  Justified  by  the 
evidence. 

5.  Railboads,  |  941* — when  instruction  in  action  for  negligence 
in  causing  fire  not  misleading.  In  an  action  for  damages  resulting 
from  a  fire  caused  by  sparks  escaping  from  the  defendant's  loco- 
motive, an  instruction  held  not  open  to  the  criticism  that  it  was 
likely  to  be  understood  by  the  Jury  to  mean  that  the  defendant  was 
required  to  disprove  negligence  by  the  preponderance  of  the  evi- 
dence, in  view  of  another  instruction  that  the  plaintiff,  in  order 
to  recover,  was  required  to  prove,  among  other  things,  by  a  pre- 
ponderance of  the  evidence,  that  the  defendant  was  negligent  and 
that  the  damage  resulted  therefrom. 

6.  Damaoks,  §  207* — when  instruction  on  not  erroneous.  The 
rule  that  an  instruction  is  bad  which  advises  the  Jury  that  it  is 
their  duty  to  assess  damages,  if  they  believe  certain  facts  to  be 
established  by  the  evidence,  applies  only  to  cases  where  exem- 
plary damages  may  be  recovered  and  not  to  those  in  which  com- 
pensatory damages  only  are  sought. 

7.  Appeal  and  ebsob,  §  1466* — when  admission  of  evidence  harm- 
less error.  In  an  action  for  damages  for  the  destruction  of  prop- 
erty by  fire,  a  question  as  to  what  was  the  total  fair  cash  value  of 
all  the  property  destroyed,  held  improper  but  harmless  error,  where 
it  amounted  simply  to  a  request  to  the  witness  to  add  up  items 
of  damage  previously  testified  to  by  him,  and  the  Verdict  was  for 
an  amount  substantially  less  than  such  estimate. 
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William  0.  German,  Appellee,  y.  Supreme  Tribe  of 
Ben  Hur  and  Walter  Bnekel,  Appellants. 

1.  Mandamus,  |  154* — when  ansioer  in  proceeding  to  comp§l 
reinstatement  of  me^nber  of  fraternal  benefit  society  sufflcient. 
Where  it  appeared  from  the  averments  of  the  answer,  in  a  man- 
damus proceeding  to  compel  the  reinstatement  of  a  member  of  a 
fraternal  benefit  society,  that  the  relator,  on  becoming  a  member 
of  the  society,  had  agreed  to  be  bound  by  its  constitution  and  by- 
laws which  required,  among  other  things,  that  members  submit 
to  its  duly  constituted  tribunals  and  abide  by  the  decisions  thereof, 
and  that  a  tribunal  provided  by  the  laws  of  the  society  for  that 
purpose  as  set  out  in  the  answer,  having  before  it  the  relator 
and  a  complaint  charging  him  with  a  violation  of  the  laws  and 
rules  of  the  society,  proceeded  in  the  manner  provided  by  the  laws 
of  the  society,  found  him  guilty,  expelled  him  from  the  society 
and  canceled  his  benefit  certificate,  held  that  a  demurrer  to  the 
answer  was  improperly  sustained,  it  appearing  that  the  action  of 
the  society  had  been  conducted  in  accordance  with  the  rules  and 
regulations  provided  in  such  a  case. 

2.  Insubance,  §  856* — when  decision  of  internal  tribunal  bind- 
ing. The  courts  will  not  interfere  with  the  merits  of  a  controversy 
between  a  fraternal  benefit  society  and  one  of  its  members  where 
rules  and  laws  of  such  society  governing  such  controversies,  to 
which  the  member  has  agreed  to  be  bound  on  becoming  a  member, 
have  been  duly  observed. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the  Hon. 
James  A.  Cbeighton,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1915.  Reversed  and  remanded.  Opinion  filed  April  21, 
1916. 

Busby,  Weber,  Miller  &  Robinson,  Sidney  S.  Breese 
and  Arthur  J.  Donovan,  for  appellants. 

E.  S.  Smith,  for  appellee. 

Mr.  Justice  Graves  delivered  the  opinion  of  the 
court. 
This  is  an  appeal  from  an  order  entered  in  the  Cir- 
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cuit  Court  of  Sangamon  county  in  a  mandamus  pro- 
ceeding wherein  William  0.  German  was  relator  and 
appellants  were  respondents,  in  which  that  court  de- 
clared null  and  void  certain  proceedings  had  by  the 
executive  committee  of  appellant,  the  Supreme  Tribe 
of  Ben  Hur,  whereby  the  relator,  German,  who  had 
theretofore  been  a  member  of  that  society,  was  ex- 
pelled therefrom,  and  ordered  that  he  be  reinstated  as 
such  member  and  that  appellant  Walter  Euckel,  as 
collector  of  dues  for  the  said  society,  accept  dues  law- 
fully assessed  against  the  relator  as  a  member  of  the 
society. 

The  substance  of  the  petition  for  mandamus  is  that 
the  Supreme  Tribe  of  Ben  Hur  is  a  corporation  or- 
ganized under  the  laws  of  Indiana  with  its  principal 
oflBce  in  that  State,  and  was  authorized  to  do  and  was 
in  fact  doing  business  as  a  fraternal  life  insurance  so- 
ciety in  Illinois,  collecting  funds  therefor  by  assess- 
ment on  its  members ;  that  the  executive  committee  of 
the  society  had  without  justification  or  legal  authority 
expelled  German  from  the  society  and  canceled  his 
benefit  certificate  for  $2,300,  which  he  had  thereto- 
fore held  in  that  society,  and  that  the  said  society  and 
one  Walter  Euckel,  its  collector  of  dues  at  Springfield, 
Illinois,  had  refused  to  accept  from  him  further  dues 
as  a  member  of  the  society  and  treated  his  benefit  cer- 
tificate as  no  longer  in  force. 

The  answer  of  the  society  is  very  lengthy.  It  covers 
about  fifty  pages  of  the  abstract.  This  answer  is 
adopted  by  the  other  appellant,  who  adds  some  addi- 
tional matter.  The  substance  of  these  answers  is  that 
the  relator  while  a  member  of  the  society  had  violated 
its  laws  and  rules  and  had  been  tried  for  and  found 
guilty  of  such  offense  by  the  regularly  constituted 
forum  of  that  society  for  that  purpose,  and  had  been 
duly  and  regularly  expelled  from  the  society,  and  that 
his  benefit  certificate  had  been  properly  canceled.  The 
answers  admit  that  the  society  was  organized  in  the 
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State  of  Indiana  and  had  its  principal  offices  in  that 
State ;  that  it  was  authorized  to  do  business  in  Illinois 
as  a  fraternal  beneficiary  association,  and  shows  that 
it  has  a  lodge  system  with  a  ritualistic  form  of  work 
and  representative  form  of  government,  and  that  its 
officers  reside  outside  of  the  State  of  Illinois.  It  con- 
tains either  actually,  or  by  proper  reference,  the 
charge  or  complaint  on  which  he  was  tried,  the  evidence 
presented  to  the  tribunal  at  the  time  of  the  trial,  and 
the  finding  thereon,  together  with  the  order  of  expul- 
sion. The  by-laws,  rules  and  regulations  of  the  so- 
ciety, so  far  as  the  same  were  considered  to  pertain 
to  the  questions  here  involved,  are  also  made  part  of 
the  petition  and  answers. 

To  these  answers  a  general  demurrer  was  filed  by 
the  relator,  and  upon  a  hearing  the  same  was  sustained. 
Eespondents  elected  to  stand  by  their  answers,  where- 
upon the  order  above  referred  to  was  entered  and  this 
appeal  followed.  In  the  view  we  take  of  this  case  it 
is  unnecessary  to  determine  whether  the  courts  of  this 
State  can  exercise  visitorial  powers  beyond  the  limits 
of  the  State  so  as  to  control  the  internal  management 
of  the  appellant  society,  which  is  a  foreign  corpora- 
tion. As  we  understand  the  holding  of  our  Supreme 
Court  in  the  case  of  Bdbcock  v.  Farwell,  245  111.  14, 
that  question  is  one  rather  of  policy  than  of  jurisdic- 
tion, of  power  to  enforce  orders  that  might  be  made, 
rather  than  of  the  right  to  make  them.  We  have  there- 
fore deemed  it  advisable  to  determine  this  case  upon 
the  merits  of  the  controversy. 

The  facts  averred  in  these  answers  are  admitted  by 
the  demurrer  to  be  true.  It  is  therefore  admitted,  for 
it  is  averred  in  the  answers,  that  when  German  applied 
for  membership  in  this  society  he  signed  a  written  ap- 
plicjation  which  contains,  in  part,  the  following: 

* '  I  hereby  solemnly  promise  to  abide  by  and  conform 
to  all  the  laws,  rules  and  regulations  of  the  Supreme 
Tribe  of  Ben  Hur  that  may  now  be  in  force  or  that 
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may  hereafter  be  adopted/'  *  *  *  ''I  will  use 
every  reasonable  effort  to  further  the  interests  of  the 
Order  ;'* 

that  when  he  was  initiated  into  the  order  he  took  an 
obhgation  which  contained  the  following: 

*'I  will  to  the  utmost  of  my  ability  endeavor  to  pro- 
mote the  interests  of  this  order ' ' ; 
which  was  taken  and  assented  to  by  him;  that  the 
articles  of  association  of  the  society  provide : 

**The  legislation  of  this  association  shall  be  adopted 
only  by  its  Supreme  Tribe,  which  shall  be  the  govern- 
ing body'*; 

that  the  laws  of  Indiana  under  which  this  society  was 
organized  provide : 

**The  Supreme  Lodge  or  other  similar  governing 
body  shall  have  exclusive  right  to  change,  amend,  or 
otherwise  alter  the  by-laws  of  the  association"; 
that  the  articles  of  association  provide  for  an  execu- 
tive committee ;  that  under  the  laws  of  the  association 
that  committee  have  power  and  authority  to  expel 
members  who  shall  violate  the  general  ritualistic  laws 
of  the  society;  that  the  laws  of  the  society  further 
provide : 

**The  Executive  Committee  shall  also  have  full  pow- 
er and  authority  to  remove  from  any  office  he  may 
hold  and  to  reprimand  or  expel  any  member  from  the 
society  for  any  one  of  the  following  causes : 

**1.  Where  such  member  shall  in  a  newspaper  or 
by  letter  or  circular,  written  or  printed,  or  openly  and 
orally,  in  a  supreme  meeting,  oi:  in  the  meeting  of  any 
local  court,  while  in  session,  publish  or  use  insulting 
language,  reflecting  upon  an  officer  or  member  of  the 
Supreme  Tribe  of  Ben  Hur,  or  any  oflScer  or  member 
of  a  local  court,  whether  such  officer  or  member  be 
present  or  not;  or 

**5.  Where  such  member  shall  publicly  and  mali- 
ciously speak  of  and  concerning  any  officer  of  the  Su- 
preme Tribe  of  Ben  Hur,  or  any  officer  of  his  local 
court,  any  false  and  defamatory  matter  relating  to  his 
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conduct  as  an  officer  of  the  Supreme  Tribe,  or  as  an 
oflScer  of  his  local  court'*; 

that  the  laws  of  the  society  provide  how  and  by  ^hom 
complaints  and  charges  may  be  made  against  members 
and  how,  by  whom  and  when  the  same  can  be  heard 
or  tried  and  that  **the  decision  of  the  executive 
committee  on  such  complaint  shall  be  final  and  conclu- 
sive.'' It.  is  further  so  admitted  that  charges  were 
duly  made  against  German ;  that  he  was  notified  and 
appeared  and  defended,  and  that  he  was  found  guilty 
and  expelled  from  the  society,  and  his  benefit  certifi- 
cate was  canceled. 

It  therefore  appears  that  the  tribunal  provided  by 
the  laws  of  the  society  for  that  purpose,  having  before 
it  the  relator  and  a  complaint  charging  him  with  a 
violation  of  the  laws  and  rules  of  the  society,  pro- 
ceeded in  the  manner  provided  by  the  laws  of  the  so- 
ciety, found  him  guilty,  expelled  him  from  the  society 
and  canceled  his  benefit  certificate.  That  proceeding 
and  the  laws  and  rules  of  the  society  under  which  it 
was  conducted  relate  to  the  internal  government  of  the 
society.  With  the  merits  of  the  controversies  con- 
cerning such  matters,  courts  will  not  interfere.  Nib- 
lack  on  Benefit  Societies,  sec.  113,  page  217  (2nd 
edition).  When  German  became  a  member  of  the  so- 
ciety, he  not  only  by  implication  agreed  to  abide  by  its 
laws,  rules  and  regulations  {Engel  v.  Walsh,  258  HI. 
99-103;  Bostedo  v.  Board  of  Trade,  227  111.  90),  but  he 
did  so  in  express  terms.  In  the  Engel  case  the  Supreme 
Court  said: 

**  Courts  will  not  interfere  to  control  the  enforcement 
of  by-laws  of  such  associations,  but  they  will  be  left 
free  to  enforce  their  own  rules  and  regulations  by 
such  means  and  with  such  penalties  as  they  may  see 
proper  to  adopt  for  their  government. ' ' 

We  think  the  answers  of  these  appellants  set  up  as 
a  complete  defense  on  the  merits  and  that  the  demur- 
rer to  them  should  have  been  overruled. 
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The  judgment  of  the  Circuit  Court  is  therefore  re- 
versed and  the  cause  is  remanded  to  that  court  for 
further  proceedings  not  inconsistent  with  the  views 
here  expressed. 

Reversed  and  remanded. 


Lsnrens   W.   Cook,   Appellant,   t.   Morris   Angnstns, 

Defendant. 

1.  Statutes,  |  152* — when  not  repealed  by  implication.  Repeals 
of  statutes  by  implication  are  not  favored,  and  both  a  prior  and 
subsequent  statute  will  remalQ  in  force  unless  they  are  so  repug- 
nant that  they  cannot  operate  together. 

2.  Bills  and  notes,  i  240* — when  purchaser  not  holder  in  due 
course.  A  purchaser  for  value  before  maturity  of  a  promissory 
note  bearing  on  its  face  a  statement  that  it  is  secured  by  chattel 
mortgage  is  not  a  holder  in  due  course,  and  such  note  is  subject 
to  the  defense  of  breach  of  warranty  of  the  article  for  which  it  was 
given  in  payment 

3.  Bills  and  notes,  |  440* — when  evidence  sufficient  to  sh^w 
notice  l>y  purchaser  of  breach  of  warranty.  In  an  action  on  a 
promissory  note  by  a  purchaser  thereof  before  maturity,  evidence 
held  to  Justify  a  finding  that  the  plaintiff  had  actual  notice  of  a 
warranty  of  a  machine  for  which  the  note  was  given  in  payment 
and  that  there  was  a  brecu^h  of  such  warranty. 

4.  Tbial,  f  195* — when  peremptory  instruction  properly  refused. 
A  peremptory  instruction  for  a  defendant  is  properly  refused  where 
there  is  evidence  fairly  tending  to  support  the  plaintiff's  case. 

5.  Evidence,  |  134* — when  secondary  evidence  inadmissible. 
Admission  of  secondary  evidence  of  the  contents  of  letters  written 
by  an  adverse  party's  attorney,  held  improper  in  the  absence  of 
any  showing  that  an  attempt  had  been  made  to  produce  the  orig- 
inals, though  they  were  without  the  State. 

6.  Evidence,  {  275* — when  letters  improperly  admitted  in  evi- 
dence. Where  secondary  evidence  of  letters  was  improperly  ad- 
mitted, held  that  originals  of  letters  written  in  reply  thereto,  with- 
out sufficient  proof  of  their  genuineness,  were  improperly  admitted 
on  the  theory  that  they  were  part  of  the  correspondence. 

*8ee  niinols  Not«0  Dlrett,  Tols.  XJ  U»  XV,  and  CumaUtiTe  QoArtorlj,  SMne 
topic  and  Mcti«B  anmbcr. 
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7.  Appeal  and  ebrob,  |  1498* — when  exclusion  of  evidence  harmr 
less  error,  Wbere  a  wltnees  gave  evidence  identical  with  that 
which  certain  questions  were  intended  to  elicit,  held  that  a  raling 
sustaining  objections  to  such  questions  was  harmless  error,  if  any. 

8.  Sales,  |  273* — when  notice  of  failure  to  conform  to  warranty 
waived,  A  seller,  by  acting  on  a  notice  that  an  article  was  not 
according  to  a  warranty,  which  is  different  'from  the  kind  of 
notice  required  by  the  contract  of  sale  to  be  given  it,  thereby 
waives  such  term  of  the  contract 

9.  Bills  and  notes — when  assignee  not  entitled  to  notice  of 
1>reach  of  warranty  of  article.  The  assignee  of  a  note  secured  by 
chattel  mortgage  is  not  entitled  to  notice  of  claimed  defects  con- 
stituting a  breach  of  warranty  of  an  article  for  which  such  note 
was  given  in  payment,  in  order  that  such  breach  may  be  set  up 
as  a  defense  in  an  action  by  him  on  the  note. 

10.  iNSTBUcnoNB,  f  l^—ichen  requested  instruction  properly  re- 
fused.  An  involved,  uncertain,  argumentative  instruction,  not  based 
on  the  evidence,  held  properly  refused. 

Appeal  from  the  County  Court  of  Macon  county;  the  Hon.  John 
H.  McCoT,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1915.    Reversed  and  remanded.    Opinion  filed  April  21,  1916. 

Crea  &  HousuM,  Whitley  &  Fitzgbbald  and  Vail  & 
MiLLEB,  for  appellant. 

Carl  N.  Weilepp  and  Bedmok  &  Hogan,  for  appel- 
lee. 

Mb.  Justice  Graves  delivered  the  opinion  of  the 
court. 

Appellee  ^ave  to  the  Rumley  Products  Company  his 
promissory  note  in  settlement  for  an  oil  tractor  engine 
and  some  gang  plows  to  be  drawn  by  it,  for  use  upon 
his  farm.  The  note  was  secured  by  a  chattel  mort- 
gage, and  that  fact  was  noted  on  the  face  of  the  note. 
Before  maturity  the  note  was  transferred  to  appellant 
by  indorsement  on  the  back  by  the  payee  without  re- 
course on  it.  Upon  a  trial  of  a  suit  brought  on  that 
note  the  jury  found  the  issues  for  the  defendant,  and 
judgment  was  entered  on  the  verdict  against  the  plain- 
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tiff  in  bar  of  his  axjtion  and  for  costs.  The  defense 
interposed  was  breach  of  warranty  of  the  machinery 
for  which  it  was  given.  By  chapter  95,  paragraph 
7602,  page  4351,  Jones  and  Addington's  Annotated 
Statutes  of  Illinois,  it  is  provided :  * '  That  all  notes  se- 
cured by  chattel  mortgages  shall  state  upon  their  face 
that  they  are  so  secured,  and  when  assigned  by  the 
payee  therein  named,  shall  be  subject  to  all  defenses 
existing  between  the  payee  and  the  payor  of  said  notes 
the  same  as  if  said  notes  were  held  by  the  payee  therein 
named.  *  *  Appellant  claims  that  the  section  quoted  was 
repealed  by  implication  by  the  Negotiable  Instrument 
Act.  Section  57  of  that  Act,  paragraph  7696,  page 
4414,  Jones  and  Addington's  Statutes,  provides:  '*A 
holder  in  due  ceurse  holds  the  instrument  free  from 
any  defect  of  title  of  prior  parties,  and  free  from  any 
defenses  available  to  prior  parties  among  themselves 
•  •  •  M  Then  follows  certain  exceptions  not  in- 
volved in  this  controversy.  Section  52,  paragraph 
7691,  page  4412,  of  the  same  statute,  provides:  **A 
holder  in  due  course  is  a  holder  who  has  taken  the  in- 
strument under  the  following  conditions : 

**1.  That  the  instrument  is  complete  and  regular 
on  its  face. 

*'2.  That  he  became  the  holder  of  it  before  it  was 
overdue,  and  without  notice  that  it  had  been  previously 
dishonored,  if  such  was  the  fact. 

"3.     That  he  took  it  in  good  faith  and  for  value. 

'*4.  That  at  the  time  it  was  negotiated  to  him  he 
had  no  notice!  of  any  infirmity  in  the  instrument  or 
defect  in  the  title  of  tibe  person  negotiating  it.'' 

Section  58  of  that  same  chapter,  paragraph  7697, 
page  4416,  Jones  and  Addington's  Statute  provides. 
'*In  the  hands  of  any  holder  other  than  a  holder  in 
due  course,  a  negotiable  instrument  is  subject  to  the 
sam^  defenses  as  if  it  were  non-negotiable    *     *     *." 

Repeals  by  implication  are  not  favored,  and  both 
statutes  will  remain  in  force  unless  they  are  so  re- 
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pugnant  that  they  cannot  operate  together.    Chicago, 
B.  <&  Q.  R.  Co.  V.  Doyle,  258  111.  624,  629  and  630. 

The  two  acts  under  consideration  are  not  inherently 
inconsistent.  One  applies  to  promissory  notes  taken 
in  due  course,  the  other  applies  to  promissory  notes 
on  the  face  of  which  is  written  the  words :  *  *  This  note 
is  secured  by  chattel  mortgage.'*  As  to  such  notes 
the  statute  creates  the  infirmity  that  they  are  subject 
to  all  defenses  easting  between  the  payee  and  the 
payor  thereof.  A  purchaser  of  such  a  note  does  not 
take  it  in  due  course  because  he  has  notice  of  that 
infirmity.  Under  both  statutes  such  notes  are  subject 
even  in  the  hands  of  innocent  purchasers  to  all  de- 
fenses existing  between  the  payee  and  maker  thereof. 
The  note  sued  on  was  not  taken  in  due  course  and  is 
subject  to  the  defenses  interposed  to  it  in  this  case. 

Besides  that  there  was  evidence  tending  to  show  that 
appellant  had  actual  notice  of  the  circumstances  and 
conditions  under  which  the  note  was  given.  Under 
the  proper  instructions  given  in  this  case  the  verdict 
of  the  jury  for  the  defendant  amounts  to  a  finding 
that  appellant  had  notice  that  there  was  a  warranty 
of  the  machine  for  which  the  note  was  given  and  that 
there  was  a  breach  of  such  warranty,  and  we  do  not 
feel  justified  in  holding  that  such  finding  is  contrary 
to  the  manifest  weight  of  the  evidence. 

Because  there  was  evidence  in  the  record  fairly 
tending  to  support  the  plaintiff's  case  when  appellant's 
motion  for  a  peremptory  instruction  was  made,  it  was 
properly  overruled. 

Secondary  evidence  was  admitted,  over  objection, 
of  the  contents  of  certain  letters  claimed  to  have  been 
written  by  appellee's  attorney  to  the  Rumley  Products 
Company  without  any  showing  that  any  attempt  had 
been  made  by  appellee  to  obtain  the  originals  of  such 
letters.  This  was  clearly  error.  It  is  not  a  suflScient 
answer  to  this  contention  that  the  letters  were  beyond 
the  limits  of  this  State  and  therefore  the  courts  of  this 


Third  District — April,  1916.  199 

Cook  y.  Augustus,  201  111.  App.  195. 

State  could  not  compel  their  production.  It  may  well 
be  that  if  the  Bumley  Products  Company  had  been  re- 
quested to  send  appellee  these  original  letters,  it  would 
have  complied  with  that  request. 

Letters  purporting  to  have  been  written  by  the  Bum- 
ley  Products  Company  in  answers  to  the  letters  above 
referred  to  as  being  improperly* admitted,  were  also 
admitted  in  evidence,  without  sufficient  proof  that  they 
were  the  genuine  letters  of  that  company.  The  theory 
of  the  court  seems  to  have  been  that  they  were  part  of 
a  correspondence  and  that  they  were  sent  by  the  com- 
pany in  reply  to  the  letters  written  by  appellee's  at- 
torney above  referred  to.  The  contents  of  the  letters 
in  reply  to  which  they  wej?6  written  not  being  properly 
in  evidence,  the  replies  were  also  improper,  at  least  in 
the  absence  of  proof  of  their  genuineness. 

Complaint  is  also  made  that  the  court  sustained 
objections  to  certain  questionirf  asked  by  appellant  of 
witnesses.  If  these  rulings  were  erroneous  the  error 
was  harmless,  for  an  examination  of  the  record  dis- 
closes that  in  each  case  complained  of  the  witness 
while  on  the  stand  gave  the  identical  evidence  the 
questions  were  put  to  elicit. 

The  court  instructed  the  jury,  in  substance,  that  if 
the  Products  Company  accepted  and  acted  on  a  differ- 
ent kind  of  notice  than  that  provided  for  in  the  con- 
tract, that  the  machinery  was  not  according  to  the 
warranty,  it  thereby  waived  the  terms  of  the  contract 
in  that  particular.  The  instruction  was  correct.  Dol- 
larhide  v.  Hopkins,  72  111.  App.  509 ;  Avery  Planter  Co. 
V.  Rigg,  56  111.  App.  599 ;  Jacobs  v.  Crumbaker,  67  HI. 
App.  391. 

Appellant  complains  of  another  instruction  on  the 
theory  that  he  as  assignee  of  the  note  was  entitled  to 
notice  of  the  claimed  defects  constituting  a  breach  of 
the  warranty.  He  cites  no  authority  in  support  of 
that  contention,  and  we  believe  none  can  be  found.  If 
there  was  no  other  reason  why  this  contention  could 
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not  be  supported,  a  suflficient  one  is  found  in  the  pro- 
visions of  the  chattel  mortgage  act,  heretofore  referred 
to. 

The  refusal  of  one  instruction  offered  by  appellant 
is  complained  of.  It  is  involved,  uncertain,  argumenta- 
tive, not  based  on  the  evidence  and  was  properly  re- 
fused. 

For  the  errors  pointed  out,  the  judgment  is  reversed 
and  the  cause  is  remanded  for  another  trial. 

Reversed  and  remanded. 


Jacob  Cohen  and  Benjamin  Cohen,  Appellants,  t.  H.  H. 
Deyereaux  and  Chieago-Springfleld  Coal  Com- 
pany, Appellees. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the  Hon. 
NoBMAN  L.  Jones,  Judge,  presiding.  Heard  In  this  court  at  the 
April  term,  1915.  Appeal  dismissed.  Opinion  filed  April  21,  1916. 
Rehearing  denied  June  30,  1916. 

Statement  of  the  Case. 

Bill  for  an  accounting  filed  by  Jacob  Cohen  and 
Benjamin  Cohen,  plaintiffs,  against  H.  H.  Devereaux 
and  Chicago-Springfield  Coal  Company,  a  corporation, 
defendants.  Upon  a  hearing  before  the  court  upon 
exceptions  to  the  master's  report  recommending  tiiat 
the  bill  be  dismissed,  the  court  fouftd  that  a  partner- 
ship existed  between  the  parties  and  referred  the  case 
to  the  master  to  state  an  account  between  them.  To 
reverse  such  order  of  reference,  the  complainants  ap- 
peal. 

Sheen  &  Galbraith  and  A«  Jagobsok^  for  appellants. 
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J.  Mabshall  Milleb^  for  appellees. 

Mb.  Justice  Gbayes  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Afpeax.  Ain>  KRBOB,  |  297* — what  does  not  constitute  final  decree. 
An  order  of  reference  to  a  master  in  chancery  for  the  purpose  of 
having  an  account  stated  between  the  parties  is  not  a  final  decree, 
and  an  appeal  will  not  He  therefrom. 


Oscar  H.  Wylie,  Individually  and  as  Trustee,  Appel- 
lant, T.  Allen  8.  Bushnell  et  aL,  Appellees. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Ford  county;  the  Hon.  Thomas 
M.  Harbis,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1915.  Affirmed.  Opinion  filed  April  21,  1916.  Rehearing 
denied  June  30,  1916. 

Statement  of  the  Case. 

Bill  in  chancery  filed  by  Oscar  H.  Wylie,  individually 
and  as  trustee  under  the  last  will  and  testament  of 
Sherrill  P.  Bushnell,  deceased,  complainant,  against 
Allen  S.  Bushnell,  Caroline  Bushnell,  Emily  J.  Wylie, 
Samuel  M.  Wylie,  Winifred  White,  Howard  Bushnell, 
Ethel  B.  Waring,  Horace  L.  Bushnell  and  Emily  Bush- 
nell, defendants,  asking  that  a  report  of  the  complain- 
ant's acts  and  doings  as  trustee  be  approved.  After 
the  faing  of  the  bill,  Allen  S.  Bushnell  filed  his  bill  in 
chancery  in  the  same  court,  asking  the  removal  of  the 
complainant  as  such  trustee  for  reasons  set  forth  in  the 

*S«e  Illinois  NotM  Digest,  Vols.  X|  t^  SV,  md  CmnnlaUTe  Qoartorly. 
topic   *imI  Kctlon  oomberf 
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bill.    The  two  causes  were  later  consolidated  for  hear- 
ing and  determination. 

The  Courtis  decree,  in  which  it  was  first,  in  general 
terms,  fonnd  that  appellant  had  not  faithfully  per- 
formed his  duty  as  trustee,  contained  special  findings, 
the  substance  of  which  is  as  follows : 

1.  That  complainant  had  never  made  an  inventory 
of  the  funds  that  had  come  into  his  hands  as  trustee 
and  had  never  filed  in  the  County  Court  any  proper  in- 
ventory as  executor  from  which  the  amount  which 
should  be  charged  to  him  as  trustee  can  be  ascertained. 

2.  That  he  had  never  kept  any  books  of  accounts 
as  such  trustees;  that  the  only  data  kept  by  him  of 
his  receipts  and  disbursements  as  such  trustee  con- 
sisted of  letters,  statements,  receipts  and  other  mem- 
oranda kept  in  envelopes,  some  of  which  were  originals 
and  some  duplicates,  from  which  no  reliable  statement 
could  be  made  showing  the  true  condition  of  his  ac- 
counts as  such  trustee. 

3.  That  a  number  of  reports  filed  by  him  in  the 
County  Court  in  the  belief  that  they  were  correct 
differed  so  widely  from  each  other  and  from  the  report 
filed  with  his  bill  as  to  indicate  his  inability  to  state 
a  correct  account, 

4.  That  by  lack  of  due  diligence  a  debt  of  $240  dne 
the  estate  from  a  tenant  at  the  time  of  the  death  of 
the  testator  was  lost. 

5.  That  he  released  without  authority  or  the  con- 
sent of  the  residuary  legatees  a  mortgage  and  the 
indebtedness  secured  thereby  due  the  estate  from  Allen 
S.  Bushnell  and  Caroline  Bushnell  to  the  amount  of 
$1,250. 

6.  That  he  has  never  had  an  appraisement  of  the 
personal  estate  of  the  testator  or  paid  all  the  debts 
of  the  estate  or  settled  the  estate  in  the  County  Court, 
although  eight  years  have  passed  since  the  death  of 
the  testator,  although  to  do  so  was  necessary  in  order 
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to  determine  the  amount  with  which  he  should  charge 
himself  as  trustee. 

7.  That  he  has  never  made  any  detailed  statemfent 
in  writing  to  the  cestuis  que  trust  of  the  amounts  of 
ids  receipts  or  disbursements  as  trustee,  but  has  re- 
ported to  them  such  facts  only  verbally  and  in  a  gen- 
eral way. 

8.  That  the  report  submitted  with  his  bill  is  not  a 
proper  or  sufficient  report. 

9.  That  by  reason  of  his  failure  to  discharge  his 
duties  as  executor  and  trustee,  ill  feeling  exists  be- 
tween him  and  some  of  the  cestuis  que  trust. 

10.  That  he  has  taken  credit  for  $2,117.38  for  his 
services  as  trustee  and  that  one-half  of  that  amount, 
or  $1,058.69,  is  adequate.  . 

11.  That  he  should  be  removed  as  such  trustee  and 
a  suitable  person  appointed  in  his  stead. 

The  decree  then  ordered  that  complainant  charge 
himself  with  the  $240  he  so  negligently  failed  to  col- 
lect and  with  the  $1,058.69  with  which  he  has  over- 
charged the  fund  for  his  own  compensation;  that  the 
said  Allen  S.  and  Caroline  Bushnell  pay  into  court  for 
the  benefit  of  the  trust  fund  the  $1,250  which  was  im- 
properly released  to  them  by  complainant,  together 
with  accrued  interest  thereon;  that  complainant  as 
executor  promptly  close  up  the  estate  in  the  County 
Court  and  then  file  in  the  Circuit  Court  a  true  in- 
ventory of  all  the  property,  both  real  and  personal,  in 
his  hands  as  trustee  and  report,  showing  in  detail 
clearly  every  item  of  money  that  has  come  into  his 
hands  as  such  trustee  and  every  item  of  expenditure  of 
the  same  with  the  date  when  the  person  to  whom  and 
the  purpose  for  which  the  same  was  paid  up  to  Janu- 
ary 1,  1910,  and  a  second  report  of  the  same  kind  not 
later  than  April  1, 1915,  covering  the  time  from  Janu- 
ary 1,  1910,  to  the  date  of  such  second  report;  that 
upon  such  inventory  and  reports  being  approved,  an- 
other trustee  will  be  appointed  to  whom  appellant  shall 
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turn  over  and  transfer  all  the  funds  and  property  in 
his  hands  as  trustee,  and  that  he  shall  then  he  relieved 
from  the  further  execution  of  the  trust ;  that  complain- 
ant's  bill  be 'dismissed  for  want  of  equity  and  that  he 
personally  pay  the  costs  of  the  litigation, 

Gbeek  &  Palmeb,  for  appellant. 

Cloud  &  Thompson,  Beaoh  &  Trapp,  Schneideb  & 
ScHNEiDEB  and  Fbank  Lindlby,  for  appellees. 

Mb.  Justice  Graves  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Trusts,  f  125* — when  decree  for  removal  of  tnutee  and  ac- 
counting propjer.  On  a  bill  to  remove  a  trustee,  a  decree  finding 
the  trustee  incompetent  to  act  as  such  and  ordering  him  to  render 
a  proper  account,  to  charge  himself  with  a  debt  due  the  estate, 
which  was  lost  because  of  his  lack  of  diligence,  with  an  overcharge 
for  his  services,  and  to  turn  over  the  funds  in  his  hands  to  a 
new  trustee  to  be  appointed  by  the  court,  held  justified  by  the  evi- 
dence and  warranted  by  the  law  applicable  to  the  facts  shown. 

2.  Trusts,  i  125* — when  trustee  may  he  removed.  A  trustee 
who  is  shown  to  be  incompetent  to  act  as  such,  may  be  removed 
though  there  is  no  showing  that  he  has  been  dishonest  in  the 
management  of  the  estate. 

3.  EiXECUTORs  AND  ADMINISTRATORS — When  Cancellation  of  cfeM  J>y 
executor  fraudulent.  The  cancellation  by  an  executor  of  a  debt  due 
the  estate,  though  made  with  the  consent  of  certain  legatees,  held 
in  fraud  of  the*  rights  of  the  residuary  legatees  and  justifying  a 
decree  ordering  the  debtor  to  pay  such  debt  to  the  estate. 

4.  Trusts,  §  218* — when  compensation  of  trustee  reduced.  A 
reduction  of  a  trustee's  compensation  for  services  to  half  what 
he  had  taken  credit  for,  held  not  an  abuse  of  the  discretion  lodged 
in  the  court,  where  he  was  shown  to  have  been  guilty  of  careless- 
ness and  lack  of  diligence  in  the  management  of  the  estate. 
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Kartha  E.  Hurst,  Administratrix  of  the  Estate  of 
Uriel  Hurst,  Appellee,  y.  Madison  Coal  Corporation, 
Appellant. 

1.  NsQUGENCE,  I  166* — hoic  negligence  cauHng  death  may  he 
proved.  In  an  action  for  death,  the  defendant's  negligence,  alleged 
to  have  been  the  cause  thereof,  and  the  connectlcm  between  such 
negligence  and  the  death  need  not  be  shown  by  eyewitneeses,  but 
may  be  proved  by  circumstantial  evidence. 

2.  Negligence,  |  191* — when  queBtion  of  taw.  Negligence  and 
proximate  cause  are  not  questions  of  law  unless  the  evidence  leaves 
no  opportunity  for  two  f&ir  minds  to  difTer  on  what  the  facts  were. 

3.  Mines  and  minerals,  §  182* — when  negligence  and  proximate 
cause  questions  for  jury.  In  an  action  for  death  of  a  mule  driver 
in  a  mine,  evidence  held  not  so  one-sided  as  to  constitute  the 
defendant's  negligence  and  proximate  cause  of  the  injury  questions 
of  law  for  the  court 

4.  Mines  and  minerals,  f  150a* — when  evidence  erroneously  ad- 
mitted. In  an  action  for  the  death  of  a  mule  driver  in  a  mine, 
caused  by  his  being  knocked  ofT  his  car  and  run  over  by  it,  evidence 
that  a  few  days  thereafter  another  driver  was  seen  standing  on 
the  rear  end  of  his  car,  instead  of  on  the  front  end,  as  was  the 
deceased  at  the  time  of  the  accident,  and  that  the  car  ran  against 
the  mule  and  bumped  him,  held  prejudicial  to  the  defendant  as 
tending  to  show  that  riding  on  the  front  end  of  the  car  was 
dangerous,  and  that  the  efTect  thereof  was  emphasized  by  improper 
remarks  to  the  jury  by  the  plaintiff's  attorney. 

5.  Mines  and  minerals,  |  191* — when  instruction  on  duty  of 
mine  owner  erroneous.  In  an  action  for  the  death  of  a  mule  driver 
in  a  mine,  an  instruction  as  to  the  duty  of  a  mine  owner  to  furnish 
safe  mules  and  cars,  held  erroneous  In  making  no  reference  to  the 
connection  between  such  failure  of  duty  and  the  accident. 

6.  Mines  and  minerals,  |  188* — when  instruction  improper  <is 
invading  province  of  jury.  An  instruction  charging  that  if  a  mine 
owner  failed  to  use  reasonable  care  to  furnish  reasonably  safe  and 
sound  mules  in  its  mine  it  was  negligent,  held  erroneous  as  such 
question  was  for  the  jury. 

7.  Mines  and  minerals,  |  191* — when  instruction  on  negligence 
in  furnishing  unsafe  mule  for  work  erroneous.  An  instruction  per- 
mitting a  jury  to  find  a  mine  owner  guilty  of  negligence  if  it 
knowingly  furnished  an  unsafe  mule  for  work  in  its  mine,  without 
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requiring  a  finding  that  such  mule  was  unsafe  for  the  particular 
purpose  for  which  it  was  furnished,  held  erroneous. 

8.  Mines  and  mineraxs,  §  191* — when  instruction  an  UdbUiiy 
of  mdne  owner  for  death  of  servant  erroneous.  An  instruction 
permitting  the  jury  to  find  a  mine  owner  liable  for  the  death  of  a 
mule  driver  In  its  mine  If  it  furnished  unsafe  mules  for  hauling 
cars 'in  its  mine,  without  requiring  them  to  find  that  the  particular 
mule  furnished  the  driver  was  unsafe,  held  erroneous,  as  it  per- 
mitted a  recovery  though  the  negligence  might  not  have  been  the 
proximate  cause  of  the  death. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the  Hon. 
James  A.  Creighton,  Judge,  presiding.  Heard  In  this  ootirt  at  the 
April  term,  1916.  Reversed  and  remanded.  Opinion  filed  April  21, 
1916.    Rehearing  denied  June  30,  1916. 

Gbaham  &  Graham,  for  appellant. 
William  St.  J.  Wines,  for  appellee. 

Mb.  Justice  Graves  delivered  the  opinion  of  the 
court. 

Appellee's  intestate  vras  killed  in  the  coal  mine  of 
appellant.  He  was  a  mule  driver  and  at  the  time  of  his 
injuries  he  was  engaged  in  hauling  a  loaded  coal  car 
along  a  track  in  which  there  was  a  decline.  He  was 
last  seen  before  the  accident  at  the  top  of  the  decline, 
standing  on  the  front  end  of  the  car  behind  the  mule. 
When  he  was  found  after  the  accident  he  was  under- 
neath the  car,  crumpled  up  with  his  head  beneath  the 
rear  axle  or  boxing,  apparently  having  been  run  over 
by  the  front  wheels  of  the  car.  He  died  soon  after  he 
was  removed  from  beneath  the  car,  and  never  made 
any  statement  as  to  how  the  accident  occurred.  It  is 
not  claimed  that  any  one  saw  the  accident.  The  evi- 
dence shows  that  he  was  an  experienced  driver,  and 
that  he  was  accustomed  to  be  careful  for  his  own  safe- 
ty. There  is  evidence  tending  to  show  that  the  mule 
he  drove  was  old  and  stiff  and  accustomed  to  stumble, 
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that  the  track  was  rough,  the  place  dark  and  the  spaces 
between  the  ties  not  filled. 

Appellant  was  not  operating  under  the  Workman's 
Compensation  Act.  Appellee  obtained  a  verdict  and 
judgment  for  $10,000. 

Eeversal  of  this  judgment  is  asked  for  the  assigned 
reasons  that  the  verdict  is  manifestly  against  the 
weight  of  the  evidence;  that  there  is  no  evidence  of 
negligence  on  the  part  of  appellant ;  that  there  is  no 
evidence  to  show  that  the  deceased  came  to  his  death 
as  the  proximate  result  of  anything  done  or  left  un- 
done by  appellant  y  that,  in  any  event,  the  question  of 
whether  there  is  any  connection  shown  by  the  evidence 
between  the  negligence  charged  and  the  injury  is  one 
of  law  for  the  court;  that  the  damages  awarded  were 
excessive;  that  the  conduct  of  counsel  for  appellee 
was  such  as  to  prejudice  the  rights  of  appellant  and 
that  the  court  gave  an  erroneous  instruction. 

It  is  not  always  necessary  or  possible  for  a  plaintiff 
to  show  negligence  by  eyewitnesses  or  to  make  the  con- 
nection between  the  negligence  of  a  defendant  and  the 
injury  by  persons  who  saw  the  transaction.  It  may 
be  proven  by  circumstantial  evidence.  If  such  evidence 
is  suflScient  in  the  eyes  of  the  law  to  fairly  warrant  a 
finding  that  it  exists  a  verdict  based  on  it  will  not  be 
set  aside  on  appeal  because  it  is  not  supported  by 
positive  proof.  It  is  for  the  jury  to  determine  that 
fact  from  the  evidence.  Negligence  or  proximate  cause 
are  not  questions  of  law,  unless  the  evidence  leaves 
no  opportunity  for  two  fair  minds  to  differ  on  what 
the  facts  are.  Brunmvorth  v.  Kerens-Donnewald  Coal 
Co.,  260  111.  202 ;  Waschow  v.  Kelly  Coal  Co.,  245  111. 
516. 

We  do  not  feel  warranted  in  holding  that  the  facts 
in  this  case  as  disclosed  by  the  evidence  are  so  one- 
sided as  to  constitute  the  question  of  appellant's  neg- 
ligence, or  the  question  of  proximate  cause,  questions 
of  law  for  the  court. 
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Our  attention  is  called  to  two  manifest  errors  in  this 
record.  The  first  is  in  permitting  appellee,  over  ob- 
jection, to  prove  that  some  days  after  appellee's  de- 
cedent was  killed,  the  witness  Joseph  Danis  observed 
a  driver  who  was  using  the  same  mule  used  by  the 
deceased  when  he  was  injured,  at  the  same  place ;  that 
such  driver  was  standing  on  the  rear  of  the  car  instead 
of  on  the  front  where  deceased  stood,  and  that  the  car 
ran  against  the  mule  and  bumped  him  repeatedly. 
Whether  these  circumstances  were  experiments,  or 
what  induced  this  driver  to  ride  behind  instead  of  in 
front,  or  whether  the  car  then  being  used  was  the  same 
car  or  loaded  in  the  same  way,  or  the  roadbed  was  in 
the  same  condition,  there  is  no  proof.  In  the  argu- 
ment of  appellee's  attorney  to  the  jury  he  emphasized 
this  evidence,  saying  that  this  new  driver  **rode  the 
hind  end  of  the  car  because  Hurst  had  been  killed 
there  a  few  days  before,"  thereby  plainly  intimating 
that  the  new  driver  thoyght  the  place  was  dangerous. 
It  is  impossible  to  say  just  what  influence  this  evi- 
dence and  the  argument  based  upon  it  had  on  the  jury, 
but  it  seems  apparent  that  it  must  have  been  preju- 
dicial. 

The  other  fatal  error  was  committed  in  giving  to 
the  jury  the  first  instruction  requested  by  appellee.  It 
was  as  follows : 

**The  court  instructs  the  jury  with  reference  to  the 
first  count  of  the  declaration  that  it  was  the  duty  of 
tiie  defendant  to  use  reasonable  care  to  furnish  and 
provide  reasonably  safe  and  sound  mules  for  hauling 
its  coal  cars  in  view  of  the  physical  conditions  of  its 
mine :  And  in  this  case,  if  you  believe  from  a  prepon- 
derance of  the  evidence  that  the  defendant  failed  to  per- 
form that  duty,  as  charged  in  the  first  count  of  the 
declaration,  then  you  may  find  that  such  failure,  if 
any,  was  an  act  of  negligence  on  the  part  of  the  de- 
fendant. '  * 

By  it  the  jury  are  told,  in  substance,  that  if  appellant 

did  not  use  reasonable  care  to  furnish  "reasonably 
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safe  and  sound  mules  for  hauling  its.  coal  cars"  then 
the  jury  could  find  it  guilty  of  negligence,  without  any 
reference  being  made  in  the  instruction  to  whether  the 
failure  to  furnish  reasonably  safe  and  sound  mules  had 
anything  to  do  with  the  accident  or  not.  It  is  further 
faulty  because  it  advised  the  jury  that  such  failure  to 
use  reasonable  care  to  furnish  such  reasonably  safe 
and  sound  mules  was  negligence,  when  it  was  for  the 
jury  to  determine  whether  such  failure  was  negligence 
or  not.  It  was  further  faulty  because  it  left  the  jury 
at  liberty  to  find  appellant  guilty  of  negligence  if  it 
knowingly  furnished  a  mule  that  was  unsound  in  some 
particular  that  in  no  way  affected  its  usefulness  or 
safety  for  the  purpose  of  hauling  coal  cars.  It  was 
further  faulty  because  under  this  instruction  if  an 
unsafe  and  unsound  mule  was  furnished  by  appellant 
to  haul  coal  in  the  mine  on  other  cars,  on  other  tracks 
and  driven  by  another  driver  at  another  time,  it  would 
be  proper  for  the  jury  to  find  it  guilty  of  negligence  . 
that  was  the  proximate  cause  of  the  death  of  the  de- 
ceased. It  was  further  faulty  because  it  left  the  jury 
to  determine  what  duty  the  first  count  in  the  declara- 
tion charged  appellant  failed  to  perform. 

In  cases  as  close  on  the  facts  as  this  one,  it  is  es- 
sential that  instructions  should  correctly  state  the  law. 

The  judgment  of  the  Circuit  Court  is  reversed  and 
the  cause  remanded  to  that  court. 

Reversed  and  remanded. 

Vol.  OCI  14 
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George  I.  Mathews,  Appellee,  t.  Lewis  Schuessler  and 
*  Herman  Schuessler,  Appellants. 

1.  Pleading,  §  349* — when  leave  to  file  additional  pleas  granted. 
Where  issues  have  been  made  upon  a  declaration  and  plea,  it  is 
a  matter  of  discretion  with  the  trial  court  whether  leave  to  file 
additional  pleas  will  be  allowed,  and  when  such  additional  pleas 
present  new  issues  and  tend  only  to  confusion  and  delay,  leave  to 
file  them  should  be  denied,  unless  some  showing  is  made  of  some 
reasonable  excuse  why  the  same  was  not  filed  earlier. 

2.  Pleading,  i  377* — when  plea  stricken  from  files.  It  is  not 
error  to  strike  from  the  files  a  plea  that  has  been  filed  without  leave 
of  court 

Appeal  from  the  County  Court  of  Scott  county;  the  Hon.  F.  C. 
Punk,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1915.    Affirmed.    Opinion  filed  April  21,  1916. 

James  Callaks  and  J.  M.  Riggs,  for  appellants. 
John  A.  McKebnb,  for  appellee. 

Mr.  Justice  Gbaves  delivered  the  opinion  of  the 
court. 

This  case  was  begun  to  the  January  term,  1915,  of 
the  County  Court  of  Scott  county,  which  convened  on 
January  11th  of  that  year.  On  that  day  appellants 
filed  in  that  court  their  plea  of  the  ge;neral  issue. 
Thereupon  the  case  was  set  for  trial  for  January 
25,  1915,  at  9  o'clock  a.  m.,  and  court  adjourned  to 
that  time.  On  the  next  day  appellants,  without  leave 
of  court,  filed  a  second  plea  of  want  of  consideration. 
On  the  convening  of  court  on  January  25th  the  second 
plea  so  filed  was  on  motion  of  appellee  stricken  from 
the  files,  and  a  motion  of  appellant  for  leave  to  file 
a  third  plea  of  failure  of  consideration  was  denied. 
No  showing  was  made  why  the  second  and  third  pleas 
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were  not  filed  with  the  plea  of  general  issue.  The 
case  was  tried  on  the  issues  made  by  the  declaration 
and  the  plea  of  general  issue,  and  resulted  in  a  verdict 
for  appellee,  followed  by  a  judgment  for  him  against 
appellants  for  $310.30.  Appellants  contend  that  it  was 
error  to  strike  the  second  plea  from  the  files  and  to 
deny  their  motion  for  leave  to  file  on  the  eve  of  the 
trial  the  third  plea. 

When  issues  have  been  made  upon  a  declaration 
and  a  plea,  it  is  a  matter  of  discretion  with  the  trial 
court  whether  leave  to  file  additional  pleas  will  be 
allowed,  and  when  such  additional  pleas  present  new 
issues  and  tend  only  to  confusion  and  delay,  leave  to 
file  them  should  be  denied,  unless  a  showing  is  made 
of  some  reasonable  excuse  why  the  same  was  not  filed 
earUer.  Davis  v.  Lang,  153  111.  175-180 ;  Wilson  v.  Wil- 
son, 125  ni.  App.  385-388 ;  Glos  v.  Patterson,  209  111. 
448-450 ;  Glos  v.  Swunson,  227  111.  179-181. 

It  is  not  error  to  strike  from  the  files  a  plea  that 
has  been  filed  without  leave  of  court.  Edbrooke  v. 
Cooper,  79  111.  582-584;  Millikin  v.  Jones,  77  111.  372- 
374. 

Under  the  facts  in  this  case,  there  was  no  error  in 
the  rulings  complained  of.    Judgment  affirmed. 

Affirmed. 
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Bead  Dlstrlet  No.  6,  Seott  County,  Illinois^  Appellant, 
y.  Scott  County  Levee  &  Drainage  District, 
Appellee. 

< 

1.  Drainage,  §  94* — when  mandamui  does  not  He  to  compel  com- 
mUsionera  to  construct  bridge.  Where  a  contractor,  havins  a 
contract  with  drainage  commissioners  for  the  construction  of  a 
levee,  dug  a  ditch  across  a  highway  in  direct  violation  of  the  terms 
of  his  contract  and  against  the  express  instructions  of  the  commis- 
sioners, held  that  a  road  district,  under  whose  Jurisdiction  the 
highway  was,  could  not  by  mandamus  compel  the  commissioners 
to  construct  a  bridge  across  the  ditch. 

2.  Mandamus,  §  6* — when  v>rit  of  awarded.  A  writ  of  manda- 
mus will  not  be  awarded  except  when  a  clear  right  is  shown  to 
have  the  thing  done  which  it  Is  sought  thereby  to  have  done. 

Appeal  from  the  Circuit  Court  of  Scott  county;  the  Hon.  F^ank 
W.  Burton,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1915.  Affirmed.  Opinion  filed  April  21,  1916.  Rehearing 
denied  June  30,  1916.  Certiorari  denied  by  Supreme  Court  (making 
opinion  final). 

John  McKeenb,  Ray  Anderson  and  B.  H,  Matthews, 
for  appellant. 

J.  M.  RiQGS  and  Wuaaaus  &  Williams,  for  appellee. 

Mr.  Justice  Graves  delivered  the  opinion  of  the 
court. 

Appellant,  a  road  district,  filed  its  petition  in  the 
Circuit  Court  of  Scott  county  for  a  mandamus  to  com- 
pel appellee,  a  levee  and  drainage  district,  to  construct 
and  maintain  a  bridge  or  other  suitable  crossing  over 
a  ditch  which  the  petition  alleges  was  excavated  across 
the  highway  by  appellee.  Issues  were  formed  on  the 
petition  and  the  answer  thereto  and,  after  a  hearing, 
the  prayer  of  the  petitioner  was  denied  and  judgment 
was  rendered  against  the  petitioner  for  costs.  The 
petitioner  appeals. 

'See  Ullnols  Notes  Dlxest,  Vols.  XI  to  XV,  and  CnmiilatlTe  Qwutortj,  mbm 
topic  and  ■ectlon  nmnber. 
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The  weight  of  the  evidence  strongly  tends  to  show 
that  appellee,  acting  through  its  duly  authorized  com- 
missioners, let  a  contract  for  the  construction  of  a 
levee  along  a  line  that  crossed  a  highway  in  the  dis- 
trict controlled  by  appellant,  at  a  point  near  which 
it  is  now  sought  to  compel  appellee  to  build  the  bridge 
or  crossing  in  question ;  that  such  contract  was  later 
assigned  to  one  Fred  F.  Traut,  who  proceeded  to  per- 
form it;  that  it  was  understood  between  Traut  and 
appellee's  commissioners  that  the  work  should  be  per- 
formed by  the  use  of  a  machine  called  a  * '  drag  line, '  * 
which  is  **an  excavator  that  operates  on  the  land  as 
distinguished  from  a  dredge  boat  which  floats'' ;  that 
neither  the  plans  or  contract  contemplated  making  any 
excavation  in  the  roadway,  but,  on  the  contrary,  it  was 
expressly  understood  between  the  commissioners  of 
appellee  and  Traut,  that  no  excavation  should  be  made 
therein ;  that  the  work  was  performed  by  the  use  of  a 
drag  line  until  it  was  completed  from  the  starting 
point  to  the  roadway  in  question,  when  the  machine 
was  raised  and  conveyed  over  "the  roadway  without 
disturbing  it,  and  the  construction  of  the  levee  on  the 
other  side  of  the  road  was  commenced  and  was  con- 
tinued with  the  drag  line  until  that  machine  gave  out, 
when  Traut,  in  violation  of  the  express  understanding 
between  himself  and  appellee's  commissioners,  under- 
took to  complete  the  work  with  a  floating  dredge  which 
he  had  been  operating  on  or  near  the  Illinois  Eiver ;  that 
when  he  had  brought  his  dredge  to  the  road  in  question, 
the  commissioners  of  appellee  met  Traut  and  expressly 
directed  him  not  to  cut  through  the  road ;  that  the  con- 
tract provided  that  the  work  should  be  done  under  the 
direction  and  subject  to  the  approval  of  appellee ;  that 
in  spite  of,  and  contrary  to,  the  express  directions  of 
appellee's  commissioners  and  in  their  absence,  Traut 
cut  a  trench  through  the  highway  wide  enough  to  per- 
mit the  passage  of  his  dredge  and  took  it  through ;  that 
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it  was  not  necessary  to  cut  through  the  road  in  order 
to  construct  the  levee  according  to  contract,  but  was 
a  mere  matter  of  convenience  for  Traut;  that  after- 
wards Traut  filled  in  the  cut  through  the  road  with 
earth  to  about,  if  not  quite,  its  original  height  and 
width;  that  later  an  unusual  amount  of  water  came 
down  and  Washed  out  the  fill;  that  Traut  again  filled 
it ;  that  after  it  was  so  filled  the  road  was  used  by  the 
general  public  for  travel  and  that  some  weeks  after  it 
was  filled  it  again  washed  out. 

The  theory  of  appellant  in  the  frame  of  its  petition, 
at  the  trial  and  in  its  argument  here,  is  that  appellee 
excavated  the  cut  across  the  road  at  the  point  in  ques- 
tion. This  the  evidence  fails  to  show,  but  it  does  show 
that  Traut  did  it  purely  for  his  own  convenience  and  in 
open  violation  of  the  express  directions  of  appellee's 
commissioners  and  in  their  absence,  and  when  it  was 
not  necessary  in  the  doing  of  the  work  contracted  for. 
Upon  the  facts  disclosed  in  this  record  it  cannot  be 
held  that  a  clear  right  to  compel  appellee  to  build  the 
bridge  or  crossing  desired  is  shown.  Under  the  fa- 
miliar rule  that  a  writ  of  mandamus  will  never  be 
awarded  except  when  a  clear  right  is  shown  to  have 
the  thing  sought,  done,  the  writ  in  this  case  was  prop- 
erly denied.  The  authorities  cited  by  appellant  to  the 
effect  that  where  excavations  across  a  highway  are 
made  by  a  drainage  district  it  must  construct  a  bridge 
or  suitable  crossing  over  it  are  not  in  point  The 
ditches  in  those  cases  were  part  of  the  drainage  system 
contemplated  by  those  who  formed  the  district,  and 
were  constructed  by  the  district. 

In  the  case  at  bar  neither  appellee  nor  its  conmods- 
sioners  or  Traut  were  authorized  to  excavate  across 
the  road  in  question.  Even  if  appellee's  commissioners 
had  made  or  directed  Traut  to  make  the  excavation 
complained  of,  the  same  not  being  necessary  in  the 
building  of  the  levee,  it  would  still  be  doubtful  if  ap- 
pellee would  be  liable  for  such  acts,  or  bound  to  restore 
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the  road,  or  bridge  the  excavation,  for  it  has  been 
held  that  a  drainage  district  is  not  liable  for  unauthor- 
ized acts  of  its  commissioners.  Bradbury  v.  VcmddLia 
Levee  £  Drainage  Dist.,  236  HI.  36-46. 

Considerable  has  been  said  in  the  argument  of  this 
case  as  to  who  is  responsible  for  diverting  the  water 
that  runs  through  the  excavation  in  question,  and  who 
is  liable  to  respond  in  damages  for  the  injury  to  the 
road.  Those  are  questions  not  involved  in  this  litiga- 
tion, and  we  do  not  decide  them.  What  we  do  hold  is 
that  the  averments  of  the  petition  are  not  supported 
by  the  proof,  and  that  appellant  has  not  by  this  rec- 
ord shown  a  clear  right  to  the  relief  sought  by  its 
petition.  The  judgment  of  the  Circuit  Court  is  there- 
fore aflSrmed. 

Judgment  affirmed. 


The  People  of  the  State  of  Illinois  ex  rel.  Margaret 
Cook,  Appellee,  t.  Alexander  Campbell,  Appellant. 

L  Basta£db»  §  22^ — what  evidence  sufficient  to  ioarrant  convic- 
tion, A  preponderance  of  the  evidence  is  sufflcient  to  warrant  a 
conTiction  in  a  bastardy  case. 

2.  Bastaeds,  §  22* — wTien  evidence  sufficient  to  sustain  convic- 
tion, EMdence  in  a  bastardy  case  held  sufficiently  corroborative 
of  the  evidence  of  the  complaining  witness  to  Justify  a  conviction. 

3.  WrrNESSES,  §  207* — when  extent  of  cross-examination  matter 
of  discretion  of  court.  The  extent  to  which  cross-examination  of 
a  witness  wlU  be  permitted  is,  to  a  large  degree,  a  matter  in  the 
sound  discretion  of  the  trial  court,  and  its  rulings  in  connection 
therewith  will  not  warrant  a  reversal  of  a  Judgment  unless  such 
discretion  has  been  abused. 

4.  WrrNESSES,  §  22S*-^-when  cross-examination  not  unduly  re- 
stricted. Cross-examination  of  the  prosecuting  witness  in  a  bas- 
tardy case  held  not  unduly  restricted. 

•Sec  UUimIs  Notes  mgttp  Vols.  XI  to  XV»  and  Cumulative  Quarterly,  same 
Die  aad  wctloa  n«mber. 
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5.  iNBTBUcnoNB,  §  96* — when  instruction  on  credibility  of  tDit- 
nesses  erroneous.  In  a  bastardy  case,  an  instruction  to  the  effect 
that  when  a  witness  wilfully  swears  falsely  to  any  matter  material 
to  the  issue  the  jury  may  disregard  his  entire  testimony,  except 
where  he  is  corroborated  by  other  credible  evidence,  without  adding 
the  phrase  "or  by  facts  and  circumstances  proven  on  the  trial," 
held  erroneous. 

6.  Appeal  and  ebbob,  §  1241* — when  party  cannot  complain  of 
error  in  instruction.  A  party  cannot  complain  of  an  error  in  an 
instruction  where  the  same  error  was  contained  in  an  instruction 
given  at  his  instance. 

7.  Bastabds,  §  34* — when  assumption  of  facts  in  instruction 
proper.  An  instruction  given  in  a  bastardy  case  to  the  effect  that 
if  the  Jury  believe  from  the  evidence  that  the  defendant  is  the 
father  of  the  child  they  should  find  him  guilty,  even  if  the  prose- 
cuting witness  was  mistaken  as  to  the  month  and  day  when  she 
had  sexual  intercourse  with  him,  held  not  erroneous  In  that  it 
assumed  that  if  the  defendant  was  the  father  of  the  child  he  had 
had  texual  intercourse  with  its  mother. 

8.  Bastabds,  §  34* — when  instruction  on  proof  of  aiibi  correct. 
An  instruction  in  a  bastardy  case  to  the  effect  that,  in  order  to 
be  availing  to  the  defendant,  proof  of  his  alibi  must  cover  the 
whole  time  during  which  conception  might  have  taken  place  so  as 
to  render  it  impossible  that  the  defendant  could  have  committed 
the  act,  held  correct. 

9.  Bastabds,  |  64* — when  giving  of  erroneous  instruction  harm- 
less error.  In  a  bastardy  proceeding,  the  giving  of  an  Instruction 
telling  the  Jury  what  the  defendant  would  be  required  to  do  if  he 
were  found  guilty,  held  improper,  but  not  reversible  error. 

Appeal  from  the  County  Court  of  DeWitt  county;  the  Hon.  Feed 
C.  Hill,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1915.  Affirmed.  Opinion  filed  April  21,  1916.  Rehearing  denied 
June  30,  1916. 

L.  W.  Ikgham  and  Hebbick  &  Heeriok,  for  appel- 
lant 

L.  0.  Williams,  for  appellee. 

Mb.  Justice  Graves  delivered  the  opinion  of  the 
court. 

•Se«  Illinois  Notes  Digest,  Vols.  XI  V9  XV,  and  Cumulative  auarterir,  tfune 
topic  and  section  number. 
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This  is  an  appeal  by  the  defendant  in  bastardy  pro- 
ceedings from  a  judgment  of  conviction  in  the  County 
Court  of  DeWitt  county. 

While  the  testimony  of  the  defendant  and  the  prose- 
cuting witness  is  sharply  conflicting  on  the  question 
whether  sexual  intercourse  had  taken  place  between 
them,  the  evidence  discloses  that  they  had  the  op- 
portunity for  such  relations  at  a  time  when  concep- 
tion could  have  taken  place,  as  shown  by  the  date  of 
the  birth  of  the  child  in  connection  with  the  usual 
period  of  gestation;  that  the  defendant  was  the  first 
person,  so  far  as  the  evidence  discloses,  that  the  prose- 
cuting witness  told  of  her  condition  after  she  found 
she  was  pregnant ;  that  he  advised  with  her  as  to  what 
was  best  to  do;  that  he  arranged  a  meeting  between 
her  and  a  nurse  in  a  city  some  distance  from  the  place 
where  the  prosecuting  witness  was  then  residing,  and 
in  which  she  was  a  total  stranger ;  that  he  accompanied 
her  part  way  on  her  journey  to  meet  the  nurse ;  that 
he  gave  her  a  quantity  of  money  to  assist  her  in  de- 
fraying her  expenses;  that  the  nurse  took  her  to  a 
doctor  who  was  asked  to  perform  an  abortion,  but  who 
refused  to  do  so ;  that  upon  such  refusal,  she  reported 
to  the  defendant  the  result  of  the  visit  to  the  doctor; 
that  the  defendant  then  sent  her  back  to  the  nurse  who 
secured  a  place  in  the  country  for  her  to  work  for  a 
time;  that  he  undertook  to  keep  the  place  of  her  re- 
tirement secret,  and  when  approached  by  a  detective 
who  was.  seeking  to  locate  her,  at  first  refused  to  tell 
him  where  she  was. 

A  preponderance  of  the  evidence  is  sufficient  to  war- 
rant a  conviction  in  a  bastardy  case,  and  we  think 
these  circumstances  were  sufficiently  corroborative  of 
the  evidence  of  the  complaining  witness  to  fully  justify 
the  verdict  of  guilty  found  by  the  jury. 

Appellant  complains  that  his  cross-examination  of 
the  complaining  witness  was  unduly  restricted  by  the 
court.    The  extent  to  which  the  cross-examination  of 


218  Appellate  Coubts  of  Illinois. 

The  People  v.  Campbell,  201  111.  App.  215. 

« 

a  witness  shall  be  permitted  is  always  to  a  large  de- 
gree a  matter  of  sound  discretion  with  the  trial  court, 
and  rulings  of  the  court  either  denying  or  perjnitting 
extended  cross-examinations  will  not  warrant  the  re- 
versal of  a  judgment  unless  such  discretion  has  been 
abused.  In  the  case  at  bar,  it  is  apparent  from  reading 
the  examination  of  the  prosecuting  witness  that  she 
was  a  woman  of  less  than  average  mentality.  Her 
direct  examination  covers  about  sixteen  pages  of  the 
record,  while  the  cross-examination  covers  one  hundred 
and  twenty-three  pages  and  was  of  a  most  searching 
character.  While  some  questions  were  not  answered 
at  aU,  others  were  answered  in  a  way  to  plainly  show 
that  they  were  not  understood,  and  in  answering  still 
others  the  witness  manifestly  followed  the  lead  of  the 
cross-examiner  like  one  in  a  trance.  On  the  whole  the 
ground  was  fairly  covered.  If  there  were  any  rulings 
of  the  court  that  were  technically  erroneous,  no  harm 
was  done  appellant  thereby. 

Complaint  is  made  of  the  conduct  of  counsel  for  ap- 
pellee. We  see  nothing  in  the  matters  pointed  out 
calculated  to  prejudice  appellant. 

The  court  gave  four  instructions  for  the  People  that 
are  complained  of.  One  of  these  because  in  applying 
the  rule  that  when  a  witness  swears  wilfully  falsely  to 
any  matter  material  to  the  issue  being  tried,  the  jury 
may  disregard  his  entire  testimony,  except  where  he 
is  corroborated  by  other  credible  evidence,  or  hy  facts 
and  circumstances  proven  on  the  trial,  the  words  ital- 
icised were  omitted.  The  criticism  is  well  taken,  but 
appellant  is  in  no  position  to  take  advantage  of  the 
error  because  in  an  instruction  prepared  by  him  and 
given  at  his  instance,  numbered  **14,''  the  identical 
error  is  committed. 

Another  of  these  instructions  told  the  jury  in  sub- 
stance that,  if  they  believed  from  the  evidence  that 
the  defendant  was  the  father  of  the  child,  they  should 
find  him  guilty  even  if  the  prosecuting  witness  was 
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mistaken  as  to  the  month  or  day  when  she  had  sexual 
intercourse  with  him.  This  instruction  is  criticised 
because  it  assumes  that  the  defendant  had  had  sexual 
intercourse  with  the  prosecuting  witness.  It  is  as- 
sumed in  the  instruction  that,  if  the  defendant  was  the 
father  of  the  child,  he  had  had  sexual  intercourse  with 
its  mother.  This  assumption  is  not  unwarranted. 
History  relates  but  one  circumstance  when  the  father 
of  a  child  did  not  have  sexual  intercourse  with  the 
mother,  and  it  is  safe  to  assume  that  history  will  not 
repeat  itself  in  that  particular. 

Another  of  the  criticised  instructions  is  on  the  sub- 
ject of  alibi.  By  it  the  jury  were  told  that  in  order  to 
be  availing  to  the  defendant  the  proof  of  the  alibi  must 
cover  the  whole  of  the  transaction  in  question  so  as  to 
render  it  impossible  that  the  defendant  could  have 
committed  the  act.  The  instruction  correctly  states 
the  law.  The  holdings  in  People  v.  Welch,  143  111.  App. 
191,  and  in  Briggs  v.  People,  219  HI.  330,  cited  by  ap- 
pellant, are  not  in  point  in  this  case.  The  instructions 
in  tiiose  cases  were  condemned  because  the  jury  were 
thereby  informed  that  the  proof  of  alibi  must  be  satis- 
factory. In  this  case  the  complaint  is  that  the  instruc- 
tion announced  the  law  to  be  that  the  proof  must  cover 
the  whole  time  during  which  conception  might  have 
taken  place. 

Another  instruction  informed  the  jury  of  what  the 
consequences  of  a  verdict  of  guilty  would  be  and  what 
the  defendant  would  be  required  to  do  if  he  was  found 
guilty.  While  the  jury  had  nothing  to  do  with  fixing 
the  punishment  of  the  defendant  if  he  was  found  griilty, 
and  the  instruction  should  not  have  been  given,  we  are 
aware  of  no  decision  of  any  court  of  review  in  this 
State  holding  that  the  giving  of  such  an  instruction 
would  be  sufficient  alone  to  warrant  the  reversal  of  a 
judgment.    People  v.  Waibel,  189  111.  App.  30. 

The  judgment  is  therefore  affirmed. 

Judgment  affirined. 
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Antone  Nagalil,  Appellee^  y.  Shoal  Creek  Coal  Com- 

pany^  Appellant. 

(Not  to  be  reported  in  fulL) 

Appeal  from  the  Circuit  Court  of  Montgomery  county;  the  Hon. 
Thomas  M.  Jett,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1915.    Affirmed.     Opinion  filed  April  21,  1916. 

Statement  of  the  Case. 

Action  by  Antone  Nagalil,  plaintiflf,  against  the  Shoal 
Creek  Coal  Company,  defendant,  for  damages  for  per- 
sonal injuries.  From  a  judgment  for  plaintiff,  defend- 
ant appeals. 

The  plaintiff  was  a  miner  in  the  employ  of  defend- 
ant. At  the  time  in  question  he  was  acting  as  a  helper 
to  a  timberman,  whose  duty  it  was  to  place  timbers 
in  the  mines  to  support  the  roof  where  necessary.  At 
a  certain  place  in  the  mine  some  workmen  discovered 
what  they  considered  a  dangerous  place  in  the  roof  and 
reported  it  to  the  mine  boss.  When  plaintiff  next  went 
into  the  mine,  the  night  boss  directed  him  and  the  tim- 
berman with  whom  he  was  working  to  go  to  the  place 
in  question  and  ^ timber''  it.  They  went  to  the 
place  directed.  Before  they  began  to  work  they  looked 
for,  but  found  no  examiner's  mark  to  indicate  a  dan- 
gerous condition.  They  then  pulled  down  some  loose 
rock,  and  prepared  to  timber  the  roof.  While  they 
were  there  working,  some  loose  rock  and  slate  fell  upon 
plaintiff,  and  he  was  painfully  injured.  His  hip  was 
dislocated,  his  head,  shoulder,  side  and  knee  were 
bruised,  and  he  was  injured  internally..  He  was  laid 
up  for  three  months.  Three  years  later,  at  the  time  of 
the  trial,  he  was  still  suffering  from  his  injuries. 

W.  B.  McBbide,  for  appellant;  MiLLi;B  &  McDavid, 
of  counsel. 

C.  H.  BuBTON  and  D.  R.  Kinder,  for  appellee. 
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Mr.  Justice  Graves  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Mines  and  minerals,  S  82^ — who  toithin  Miners'  Act.  The 
provisions  of  the  Miners'  Act  apply  to  a  timberman  in  a  mine  as 
well  as  to  a  miner  proper. 

2.  liiNES  AND  MiKEBALS,  f  176^ — tohen  evidence  sufflcient  to  show 
nonexistence  of  danger  mark  in  mine.  Proof  that  a  timberman 
in  a  mine  looked  for  a  danger  mark  before  he  started  work  at  a 
certain  place  in  the  mine  and  found  none,  held  sufficient  to  warrant 
a  finding  that  no  such  mark  was  there,  in  the  absence  of  proof 
that  the  mine  had  been  examined  and  a  danger  mark  placed  as 
required  by  the  statute. 

3.  MiNBB  AND  MINERALS,  f  181* — When  negligence  as  proximate 
cause  of  injury  question  for  jury.  In  an  action  by  a  timberman 
in  a  mine  for  injuries  sustained  as  the  result  of  the  roof  falling 
upon  him,  the  question  whether  failure  of  the  mine  owner  to  have 
the  place  properly  marked  as  dangerous  was  the  proximate  cause 
of  the  injury,  held  for  the  Jury. 

4.  Damages,  S  115* — when  judgment  for  personal  injuries  not 
excessive.  A  Judgment  for  five  hundred  dollars  for  injuries  to  a 
timberman  in  a  mine  earning  three  dollars  a  day,  who  was  laid 
off  for  three  months  as  the  result  of  the  accident,  and  who  suffered 
dislocation  of  a  hip  and  various  bruises,  held  not  excessive. 

5.  Damages,  f  200* — when  instruction  correct.  In  an  action  by 
a  timberman  in  a  mine  for  damages  for  personal  injuries,  an  in- 
Btruction  allowing  the  Jury  to  assess  damages  for  physical  pain  and 
suffering,  held  correct 

6.  Mines  and  minerals,  §  194* — when  instruction  on  liability  of 
mine  owner  properly  refused.  In  an  action  for  personal  injuries, 
to  a  timberman  in  a  mine,  an  instruction  that  although  the  mine 
examiner  failed  to  perform  the  duty  imposed  upon  him  by  law,  yet 
if  he  was  not  conscious  of  such  failure  no  liability  would  attach  to  • 
the  mine  owner,  held  properly  refused. 

7.  Instructions,  %  137* — when  properly  refused.  It  is  not  error 
to  refuse  instructions  where  there  is  no  evidence  on  which  they 
can  be  based. 

8.  Costs,  f  73* — when  cost  of  additional  abstract  properly  taxed 
to  appellant.  Where  the  abstract  filed  by  the  appellant  was  insuffi- 
cient and  an  additional  abstract  was  filed  by  the  appellee,  held  that 
the  cost  of  such  additional  abstract  was  properly  taxed  to  the  ap« 

pellant 

-     ■  -   '  ■    ■  -  , 
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Norman    Bennett,    Appellee,    t.    County    of    Clark, 

Appellant. 

1.  Counties,  §  166* — when  liable  on  contract  for  printing  of 
bailata.  In  an  action  by  a  printer  against  a  county  on  a  contract 
with  the  county  clerk  for  the  printing  of  election  ballots,  where 
the  defense  was  that  the  clerk  had  no  authority  to  contract  for  the 
printing  of  the  ballots,  as  the  county  had  a  yearly  contract  with 
another  printer,  held  that  a  judgment  for  the  plalntift  was  proper 
where  the  record  showed  that  there  was  a  bid  made  by  the  second 
printer  but  failed  to  show  that  it  was  accepted  by  the  county  board, 
or  that  the  committee  of  the  board  of  supervisors  was  authorized 
to  execute  the  so-called  contract  based  thereon. 

2.  Contracts,  §  8* — when  contract  void  for  uncertainty.  A  con- 
tract to  do  printing  for  a  county  based  on  a  bid,  setting  out  the 
rate  at  which  certain  items  were  to  be  printed  and  providing  that 
any  other  printing  required  by  the  county  would  be  done  "at  fair 
and  reasonable  prices,"  held  void  for  uncertainty  as  to  those  items 
as  to  which  no  prices  were  stated. 

3.  CouNTns,  f  166* — when  liable  for  ballots  ordered  printed  by 
county  clerk,  A  county  board  of  supervisors  is  liable  for  ballots 
ordered  printed  by  a  county  clerk  where,  in  ordering  them,  he  vio- 
lates no  law,  contract  or  rule  of  the  board. 

Appeal  from  the  Circuit  Court  of  Clark  county;  the  Hon.  E.  R. 
E.  KiMBBOUOH,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1915.    AilLrmed.    Opinion  filed  April  21,  1916. 

E.  D.  Jones  and  Everett  Connelly,  for  appellant. 

Samuel  M.  Scholfield  and  John  J.  Arney,  for  ap- 
.pellee. 

Mr.  Justice  Graves  delivered  the  opinion  of  the 
court. 

Appellee,  who  is  a  printer,  printed  some  primary 
ballots  for  a  primary  election  held  in  Clark  county. 
They  were  ordered  by  the  county  clerk  of  that  county, 
were  printed  under  his  direction,  delivered  to   him 

•See  minoU  Notes  Direct,  Volt.  XI  to  XV,  and  CumulatlTO  Qurteriy, 
topic  Bud  Motion  number. 
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when  completed,  by  him  distributed  to  the  election 
officials  of  that  county  as  required  by  law,  and  used 
by  the  voters  at  that  primary  election. 

He  filed  his  bill  for  such  printing  with  the  county 
clerk  of  that  county,  who  approved  it  and  presented 
it  to  the  county  board.  The  board  refused  to  allow  the 
bill,  and  appellee  appealed  to  the  Circuit  Court  of  that 
county,  where  he  obtained  a  judgment  for  $264.50.  The 
comity  brings  the  record  here  by  appeal.  There  is  no 
contention  that  the  work  was  not  well  done  or  that  the 
charge  therefor  was  unreasonable. 

The  defense  interposed  at  the  trial  was  that  the 
county,  through  its  county  board,  had  contracted  with 
another  printer,  named  Keithley,  to  do  all  the  county  ^s 
printing  for  the  period  during  which  this  printing  was 
done,  and  that,  therefore,  the  county  clerk  had  no 
power  to  bind  the  county  by  his  contract  with  appellee 
for  this  work.  It  has  not  been  here  contended  that  the 
county  clerk  would  not  have  the  lawful  right  to  order 
the  primary  ballots  printed  at  the  expense  of  the  coun- 
ty, if  no  contract  for  such  work  had  been  made  by  the 
county. 

It  may  be  conceded  for  the  purposes  of  this  case 
that  when  the  county  board  has  a  contract  with  one 
person  to  do  a  printing  job  the  county  clerk  has  no 
right  to  ignore  such  contract  and  give  the  work  to  a 
different  person,  and  thereby  render  the  county  liable 
to  pay  the  bill  for  such  work,  although  it  is  not  neces- 
sary to  determine  that  point  in  this  case,  and  we  ex- 
press no  opinion  on  that  question. 

The  record  in  this  case  fails  to  show  that  the  county 
board  ever  made  the  contract  with  Keithley  referred 
to.  It  does  show  a  bid  in  writing  for  the  doing  of  cer- 
tain specific  work  at  a  definite  price,  and  it  shows  a 
writing  in  the  form  of  a  contract  for  the  work  bid  for, 
signed  by  a  committee  of  the  county  board  and  Keith- 
ley, but  it  failed  to  show  that  the  bid  was  accepted  by 


224  Appellate  Coubts  of  Illinois. 

Bennett  v.  Ck>unty  of  Clark,  201  IlL  App.  222. 

the  county  board  or  that  the  committee  was  authorized 
to  execute  the  writing. 

Besides  that,  neither  the  bid  nor  the  so-called  con- 
tract  makes  any  reference  to  baUots  for  primary  elec- 
tions.  Appellant  insists  that  because  the  contract 
contains  the  words  *  *  the  party  of  the  first  part  has  this 
day  contracted  and  let  to  the  party  of  the  second  part 
all  printing  to  be  done  for  the  County  of  Clark  for  one 
year  beginning  with  the  9th  day  of  June,  1914, ' '  and  a 
little  later  the  words  **  anything  required  not  here 
enumerated  will  be  furnished  at  fair  and  reasonable 
prices,  and  in  accordance  with  above/*  taken  in  con- 
nection with  the  fact  that  the  printing  of  primary  bal- 
lots was  *  *  done  for  the  county, '  *  the  court  should  hold 
that  the  |)rinting  of  primary  ballots  was  included  in 
the  terms  of  the  contract.  The  contract  cannot  be  so 
construed.  Following  the  language  first  above  quoted, 
the  contract  contains  the  following:  *'It  is  agreed 
by  and  between  the  parties  hereto  that  the  party  of  the 
second  part  shall  furnish  to  the  party  of  the  first  part 
the  following  items  at  the  respective  prices  as  fol- 
lows,'' then  follows  a  list  of  items  with  the  prices  set 
opposite,  at  which  each  item  will  be  printed,  which  Ust 
does  not  include  primary  ballots.  This  was  an  attempt 
to  make  a  contract  based  on  a  successful  competitive 
bid  for  the  county  printing.  To  say  in  a  competitive 
bid  a  party  will  perform  certain  labor  at  a  *' reason- 
able price"  is  no  bid  at  all,  because  it  fixes  no  price. 
A  contract  based  on  such  a  bid,  if  it  must  be  let  to  the 
lowest  bidder,  is  void  for  uncertainty.  Even  if  the 
contract  offered  in  evidence  signed  by  Keithley  and 
the  committee  of  the  board  of  supjervisors  had  been 
shown  to  have  been  authorized  by  the  board,  still  it 
could  not  be  held  to  cover  primary  ballots,  because  no 
price  at  which  such  primary  ballots  would  be  printed 
is  fixed  specifically  or  in  general  terms  in  the  contract 
or  the  bid  upon  which  it  is  based,  or  discoverable  by 
implication. 
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The  law  clearly  makes  it  the  imperative  duty  of  the 
county  clerk  to  cause  primary  ballots  to  be  printed. 
This  duty  he  must  perform  whether  the  county  board 
makes  provisions  for  defraying  the  expenses  or  not. 
When  in  the  performance  of  that  duty  he  violates  no 
law  or  contract  or  rule  of  the  county  board,  the  county 
is  clearly  liable  for  the  expense  he  incurs  in  so  doing. 
For  analogous  case,  see  People  v.  Fuller,  238  HL  116. 
The  judgment  of  the  Circuit  Court  is  therefore  af- 
firmed. 

Judgment  affirmed. 


Fruik  Walker,  Administrator,  Defendant  In  Error^  y. 
E.  C.  Schertz,  Plalntlfr  in  Error. 

(Not  to  be  reported  in  full.) 

Bnor  to  the  Circuit  Court  of  Tazewell  county;  the  Hon.  John 
VL  NiEHAus,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.  Reversed  with  a  finding  of  fact  Opinion  filed  April 
21.  1916. 

Statement  of  the  Case. 

Action  by  Frank  Walker,  administrator  of  the  estate 
of  Anna  A.  Walker,  deceased,  plaintiff,  against  E.  C. 
Schertz  and  Mrs.  E.  C.  Schertz,  defendants,  on  a 
promissory  note.  From  a  judgment  for  plaintiff,  de- 
fendant E.  C.  Schertz  brings  error. 

The  plaintiff  held  a  note  of.  the  defendant  on  which 
the  defendant  claimed  a  certain  payment  had  been 
made  which  was  not  credited  thereon.  The  parties 
agreed  that  plaintiff  should  give  defendant  credit  on 
the  note  for  snch  payment  in  controversy  and  that 
defendant  should  pay  the  balance  due  on  the  note.  The 
defendant  sent  plaintiff  a  check  inclosed  in  a  letter. 

Vol.  CCI  IS 
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which  plainly  informed  plaintiflF  that  according  to  de- 
fendant's understanding,  the  check  was  in  full  for  the 
balance  due  on  the  note.  Plaintiff  accepted  this  check, 
cashed  it,  and  indorsed  the  amount  of  it  on  the  back 
of  the  note  as  so  much  paid.  Later  his  attorney  wrote 
to  defendant  that  there  was  still  due  a  certain  amount 
on  the  note,  and  that  if  he  did  not  pay  that  amount  he 
would  be  sued,  and  that  if  he  was  sued  the  amount  to 
be  credited  would  not  be  allowed.  He  did  not  pay  it, 
and  plaintiff  began  suit. 

John  T.  Elliff  and  Pbettyman,  Vblde  &  Frettt- 
MAN,  for  plaintiff  in  error. 

T.  N.  Smith  and  Curran  &  Dempsby,  for  defendant 
in  error. 

Mr.  Justice  Graves  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Accord  and  satisfaction,  S  4* — lohat  oonstitutei.  The  aoo^tr 
ance  and  cashing  of  a  check  by  a  creditor  sent  him  by  the  debtor 
with  a  statement  that,  according  to  his  understanding,  it  covered 
the  balance  due  on  a  certain  note  in  accordance  with  a  compromise 
between  the  parties,  held  to  amount  to  an  accord  and  satisfaction. 

2.  ExEcuTOBS  AND  ADMiNisTRATOBS,  {  85* — wJicn  compromiie  of 
del)t  by  cLdministrator  valid,  A  compromise  by  an  administrator 
of  a  debt  due  the  estate,  held  valid. 

•See  Illinois  Notes  Direst.  VoU.  XI  to  XV,  and  CiimnlatlTe  <|aMrterlx.  shm 
toplfO  mad  section  number. 
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City  of  Springfield,  Appellee,  t.  Inter-State  Independ- 
ent Telephone  &  Telegraph  Company,  Appellant. 

1.  Appeal  and  erbob,  |  1712* — when  errors  waived.  Errors  as- 
signed but  not  argued  on  appeal  are  considered  waived. 

2.  Municipal  cobpobations,  %  85* — when  quettion  of  correct  pas- 
sage of  ordinance  immaterial.  The  question  whether  an  ordinance 
was  correctly  passed,  held  immaterial  where  it  was  not  denied  that 
it  was  duly  made  a  part  of  a  later  codification  and  not  contended 
that  it  had  been  repealed. 

3.  MuNiciPAi.  coRPOBATioNS — What  is  effect  of  acceptance  of  con- 
tract ordinance.  Where  a  contract  ordinance  has  been  accepted  by 
the  grantee  of  rights  thereunder  it  becomes  a  special  contract, 
binding  upon  the  parties  thereto. 

4.  Constitutional  law,  S  103* — when  city  m^y  not  impair  con- 
tract by  ordinance.  Where  an  ordinance  has,  by  acceptance  by  the 
grantee  thereunder,  become  a  contract  between  the  grantee  and  the 
dty,  the  latter,  by  the  passage  of  a  later  ordinance,  cannot  impair 
the  obligation  of  such  contract 

5.  Municipal  cobpobations,  i  83* — when  special  ordinance  con- 
trols. When  a  special  ordinance  conflicts  with  a  general  ordinance, 
the  former  controls. 

6.  Municipal  cobpobations,  §  820* — wh^t  does  not  constitute 
police  regulation.  Where,  by  a  special  ordinance,  the  right  was 
granted  to  a  telephone  company  to  use  streets  and  alleys  for  the 
erection  of  its  poles  and  wires,  and  it  was  provided  therein  that 
the  right  of  the  grantee  thereunder  should  be  subject  to  future 
police  regulation,  held  that  the  rental  for  poles  occupied  by  the 
company,  provided  for  by  a  subsequent  ordinance,  could  not  be 
collected,  as  such  ordinance  was  not  a  police  regulation,  and  to 
allow  the  collection  of  such  rental  would  be  to  impair  the  obliga- 
tion of  the  telephone  company's  contract. 

7.  Appeal  and  ebbob,  S  1805* — when  case  not  remanded  upon 
reversal.  Where  the  reason  for  the  reversal  of  a  case  is  fatal  to 
the  ultimate  right  of  the  plaintift  to  recover  and  cannot  be  remedied 
upon  retrial,  the  case  will  not  be  remanded. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the  Hon. 
Jasies  a.  Cbeighton,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1915.  Reversed.^  Opinion  filed  April  21,  1916.  Rehear- 
ing denied  June  30,  1916. 


*8fle  Illinois  Note*  Digest,  Vols.  XI  to  XV,  «n4  CnmuUtlve  ^^arterly,  mdio 
topic  and  ttctlon  number. 
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Fbed  a.  Dolph  and  Ben  B.  Boynton,  for  appellant ; 
E.  J.  Mabshall,  of  counsel. 

Frank  L.  Hatch  and  Albert  Stevens,  for  appellee ; 
Timothy  McGrath,  of  counsel. 

Mr.  Justice  Graves  delivered  the  opinion  of  the 
court. 

On  December  9,  1901,  appellee,  the  City  of  Spring- 
field, passed  a  special  ordinance  granting  to  certain 
persons  therein  named,  their  successors  and  assigns, 
the  right  to  construct,  maintain  and  operate  a  tele- 
phone system  in  and  upon  the  streets,  alleys  and  public 
grounds  of  the  said  city.   Among  other  things  the  right 
to  place  poles  in  the  streets  and  alleys  of  the  said 
city  was   thereby  granted.    By  that   ordinance  the 
terms,  conditions  and  consideration  upon  which  it  was 
to  become  effective  were  specifically  provided.     The 
consideration  specified  was  that  the  grantees  therein 
named  should  place  and  maintain  a  telephone  in  each 
of  the  offices  of  the  city  hall,  in  each  of  the  fire  engine 
houses  in  the  city,  in  each  of  the  schoolhouses  in  the 
city,  at  the  police  department,  at  the  pumping  station, 
waterworks,  reservoir,  and  at  all  the  other  public  offices 
in  the  city,  and  in  case  any  additional  ** phones*'  were 
desired  by  the  city,  they  were  to  be  furnished  by  the 
grantees  at  half  of  the  regular  rates. 

The  grant  proposed  by  that  ordinance  was  promptly 
accepted  by  the  grantees  therein  named,  and  with  the 
consent  of  the  city  all  rights  so  acquired  by  them  were 
duly  assigned  to  appellant,  who  proceeded  to  construct 
a  telephone  system  in  said  city,  and  has  since  main- 
tained and  operated  it  there. 

At  the  time  of  the  passage  of  that  ordinance  on  De- 
cember 9,  1901,  there  was  in  the  ordinance  books  of 
the  City  of  Springfield  an  ordinance  purporting  to 
have  been  passed  on  August  5,  1901,  which  is  in  part 
as  follows: 
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''Any  person,  firm  or  corporation  owning,  control- 
ling or  occupying  any  pole  or  post  over  eight  feet  high, 
which  may  occupy  any  portion  of  any  street,  alley  or 
sidewalk  within  the  City  of  Springfield,  said  pole  or 
post  being  used  to  support  electric  or  other  wires,  of 
whatsoever  nature,  or  to  support  any  sign  or  awning 
or  display,  for  the  purpose  of  advertising,  shall  pay 
annually  into  the  City  Treasury  the  sum  of  one  dollar 
for  each  such  pole  or  post  owned,  controlled  or  oc- 
cupied by  said  person,  firm  or  corporation,  as  a  re- 
muneration to  the  said  City  for  the  use  of  the  portion 
or  portions  of  the  street,  alley  or  sidewalk  which  said 
poles  or  post  may  occupy    *     *     *. 

"The  license  hereinbefore  provided  shall  be  due  on 
the  first  day  of  September  of  each  year. '  * 

That  ordinance  was  re-enacted  in  the  codification 
of  appellee  ^s  ordinances  in  1902.  It  was  amended  in 
1908  and  again  in  1910  by  the  addition  of  some  pro- 
visions regarding  the  painting  and  marking  of  the 
poles,  but  the  part  above  quoted  remained  in  force 
unchanged  all  the  time  and  during  the  entire  year  of 
1914. 

The  declaration  in  this  case  is  in  one  count,  and 
charges  that  appellant  during  the  year  1914  occupied 
portions  of  the  streets  and  alleys  of  appellee  with  2,800 
poles  without  paying  into  the  city  treasury  the  $1  per 
pole  required  by  the  ordinance  above  quoted. 

Appellant  filed  the  general  issue  and  a  special  plea. 
A  demurrer  to  the  special  plea  was  sustained  and  the 
case  was  tried  by  a  jury  on  the  issues  joined  and  re- 
sulted in  a  verdict  and  judgment  in  favor  of  appellee 
for  $2,800. 

Appellant  has  not  argued  the  error  assigned  on  sus- 
taining the  demurrer  to  the"  special  plea.  It  is  there- 
fore treated  as  waived. 

Great  stress  has  been  placed  in  the  arguments  of 
both  parties  on  the  question  whether  appellant  should 
have  been  permitted  to  prove  that  the  ordinance  in 
question  was  not  originally  in  1901  correctly  passed  by 
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the  City  Council  of  Springfield.  As  we  view  the  case 
it  is  wholly  immaterial  whether  it  was  so  passed  or 
not.  However  that  may  be,  it  is  not  denied  that  it 
was  duly  made  part  of  the  codification  of  3  902,  nor  is 
it  contended  that  it  has  since  been  repealed.  It  must 
therefore  for  the  purpose  of  this  case  be  considered 
in  force  during  the  year  1914. 

It  was  stipulated  on  the  trial  that  appellant,  during 
the  year  1914,  occupied  parts  of  the  streets  and  alleys 
of  the  City  of  Springfield  with  2,800  poles,  such  as  are 
described  in  the  pole  ordinance  sued  on,  and  that  ap- 
pellant has  not  paid  the  $1  per  pole  required  by  that 
ordinance  to  be  paid  into  the  city  treasury  by  Sep- 
tember of  each  year.  It  is  also  stipulated  that  appel- 
lant has  in  all  respects  complied  with  the  terms  of  the 
special  franchise  or  contract  ordinance  of  December 
9,  1901. 

When  the  special  contract  ordinance  in  question  was 
passed  by  the  city  and  accepted  by  the  grantees  and 
the  term  of  it  in  all  respects  had  been  complied  with 
by  the  assignees  of  the  grantees,  it  became  a  valid 
and  binding  contract  between  the  parties  in  this  suit. 
Village  of  Madison  v,  Alton,  G.  &  St.  L.  Traction  Co., 
285  111.  346;  Chicago  General  Ry.  Co.  v.  City  of  Chi- 
cago, 176  111.  253-259;  People's  Gas  Light  <S>  Coke  Co. 
IK  Hale,  94  111.  App.  406 ;  City  of  St.  Louis  v.  Western 
Union  Tel.  Co.,  63  Fed.  68. 

To  permit  a  city,  by  a  subsequent  ordinance,  to  exact 
from  one  with  whom  it  has  contracted,  an  additional 
compensation,  or  to  impose  on  him  additional  burdens, 
would  be  to  impair  the  obligations  of  a  contract,  and 
cannot  be  tolerated.  City  of  Quincy  v.  Bull,  106  Dl, 
337;  City  of  St.  Louis  v.  Western  Union  Tel.  Co.,  63 
Fed.  68;  People's  Gas  Light  <&  Coke  Co.  v.  Hale,  94 
111.  App.  406-420. 

The  Supreme  Court  had  before  it  this  identical  ordi- 
nance in  the  case  of  City  of  Springfield  v.  Postal  Tel. 
Cable  Co.,  253  111.  346,  and  there  held  in  substance  and 
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effect  that  it  was  an  ordinance  passed  by  that  city  in 
its  proprietary  and  not  its  governmental  capacity,  and 
that  it  fixed  a  rental  which  the  telegraph-company  was 
compelled  to  pay  for  its  use  of  the  streets  and  alleys, 
in  addition  to  the  compensation  fixed  in  the  special 
contract  ordinance  involved  in  that  case,  but  the  opin- 
ion does  not  disclose  whether  there  was  a  provision  in 
the  contract  ordinance  binding  the  telegraph  company 
to  comply  with  all  the  general  ordinances  of  the  city 
or  not.  It  was  there  contended  that  the  city  council 
was  without  power  to  pass  the  pole  ordinance.  The 
question  whether  the  general  pole  ordinance  impairs 
the  obligation  of  a  contract  existing  between  the  par- 
ties was  not  raised  or  decided. 

In  the  City  of  Springfield  v.  Central  Union  Tel.  Co., 
184  HI.  App.  400,  this  court  had  before  it  this  same 
ordinance  and  held  that  its  provisions  were  enforceable 
against  that  Telephone  Company,  but  in  that  case  the 
special  contract  ordinance  contained  the  express  pro- 
vision that  *  *  all  rights  therein  granted  shall  be  subject 
to  all  general  ordinances  of  the  city  now  in  force.'' 
The  special  ordinance  in  the  case  at  bar  contains  no 
such  reservation.  There  is  a  reservation  that  **the 
rights  of  the  grantees,  their  successors  and  assigns, 
under  this  ordinance,  are  to  be  held  subject  to  all  the 
police  regtdations  that  may  be  legally  adopted  by  said 
City  of  Springfield  and  the  City  Council  may  make 
such  regulations  as  are  proper  as  to  the  character  of 
poles  and  wires  to  be  used,  their  location  and  the  man- 
ner in  which  they  shall  be  painted  and  cared  for."  A 
police  regulation  is  established  by  a  city  in  the  exercise 
of  its  governmental  and  not  its  proprietary  capacity. 
This  pole  ordinance  not  being  a  police  regulation  but 
being  passed  by  the  city  in  its  proprietary  capacity, 
and  providing  for  a  rental  to  be  paid  by  those  occupy, 
ing  space  by  poles  (City  of  Springfield  v.  Postal  TeU 
Cable  Co.,  supra),  does  not  come  within  the  reserva- 
tion in  the  special  contract  ordinance  in  question. 
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When  a  special  ordinance  conflicts  with  a  general 
ordinance  the  special  ordinance  controls.  Dcthnke  v. 
People,  168  111.  102;  State  ex  rel.  Lutfring  v.  Goetee, 
22  Wis.  •363 ;  Long  v.  Gulp,  14  Kan.  412. 

It  follows  that  even  if  the  general  pole  ordinance  in 
question  was  in  force  when  the  special  franchise  ordi- 
nance was  passed,  so  long  as  the  special  franchise  or- 
dinance was  in  no  way  limited  by  or  made  subject  to 
its  provisions,  it  cannot  now  be  made  the  means  of  in- 
creasing the  burdens  of  appellant  above  those  included 
in  the  special  franchise  ordinance. 

The  judgment  of  the  Circuit  Court  is  therefore  re- 
versed, and  as  the  reason  for  reversal  is  fatal  to  the 
ultimate  right  of  appellee  to  recover,  and  cannot  be 
remedied  upon  a  retrial,  the  cause  will  not  be  re- 
manded. 

Judgment  reversed. 


Lance^  Cornell  &  Company,  Appellant,  t.  J.  E.  Lanee, 
Highway  Commissioner,  Appellee. 

1.  Township  oboanization,  f  37* — when  anticipation  wanantt 
void.  Anticipation  warrants  are  void  unless  they  are  made  payable 
solely  from  taxes  already  levied,  and  show  on  their  face  that  they 
are  to  be  paid  from  such  taxes  only. 

2.  Township  obganization,  %  39* — what  doe%  not  canitU%Xt 
prima  facie  case  in  action  on  anticipation  warrant.  An  anticipa- 
tion warrant  which  does  not  on  its  face  show  that  it  Is  to  be  paid 
solely  from  taxes  already  levied  is  not  regular  on  its  face,  and  the 
plaintiff  in  an  action  thereon  does  not,  by  offering  it  in  evidence, 
make  out  a  prima  facie  case  of  liability  on  the  part  of  the  party 
issuing  it 

3.  Township  obganization,  i  32* — when  contract  by  commit- 
sionera  of  highways  invalid.  Where  a  statute  provides  that  com- 
missioners of  highways  cannot  let  a  contract  for  a  sum  in  excess 
of  a  certafn  amount  without  the  approval  of  the  county  superin* 
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tendent  of  highways,  a  contract  involving  a  sum  in  excess  of  such 
sum  is  void  though  no  county  superintendent  has  been  appointed. 
4.  TowiTSHip  oBGANizATioN,  f  39^ — When  declaration  in  action  on 
vwTont  by  assignee  defective,  A  declaration  in  an  action  by  an  as- 
signee of  a  non-negotiable  warrant,  held  defective  in  not  alleging 
on  oath  that  the  plaintiff  was  the  actual  and  bona  fide  holder  thereof, 
and  in  not  setting  forth  how  and  when  he  acquired  title  thereto. 

Appeal  from  the  Circuit  Court  of  Fulton  county;  the  Hon.  Gbobge 
W.  Thompson,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.  Affirmed.  Opinion  filed  April  21,  1916.  Rehearing 
denied  June  30,  1916. 

Chipebfield  &  Chipebfibld,  for  appellant. 
Marvin  T.  Eobison  and  M.  P.  Eicb,  for  appellee. 

Mb.  Justice  Graves  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  judgment  of  the  Circuit 
Court  of  Fulton  county  in  a  suit  in  assumpsit,  brought 
by  appellant  to  recover  from  appellee  as  Highway 
Commissioner  of  the  Township  of  Harris,  in  Fulton 
coBnty,  under  the  single  highway  commissioner  system 
adopted  in  that  township  in  April,  1914.  The  basis 
of  the  suit  is  a  warrant  drawn  in  November,  1913,  by 
the  then  commissioners  of  highways  of  that  township, 
for  $1,240.23,  payable  April  1,  1914,  without  interest, 
out  of  the  funds  in  the  hands  of  the  treasurer  of  that 
township  not  otherwise  appropriated.  This  warrant 
was  drawn  to  pay  for  a  carload  of  sewer  pipe  and 
other  materials  purchased  in  October,  1913,  from  the 
Eeliable  Iron  &  Metal  Company,  by  the  then  highway 
commissioners.  It  was  made  payable  to  that  company 
and  was  assigned  by  that  company  to  appellant.  The 
declaration  contains  two  counts,  one  a  special  count 
based  on  the  above  facts,  and  the  other  certain  of  the 
common  counts.    Appellee  filed  his  plea  of  nonassump- 
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sit  and  a  special  plea  in  bar,  denying  liability  on  the 
ground  that  at  the  time  the  warrant  was  issued  there 
were  not  sufficient  funds  in  the  treasury  to  pay  the 
same,  that  could  be  used  for  that  purpose;  that  the 
warrant  was  not  on  its  face  made  payable  from  taxes 
then  levied,  and  that  the  warrant  and  th^  indebtedness 
it  was  given  to  pay  were  unlawful  and  contrary  to  the 
express  provisions  of  the  statute.  The  case  was  tried 
by  the  court  without  a  jury.  The  finding  of  the  court 
was  for  appellee,  and  judgment  was  rendered  against 
appellants  for  costs. 

The  warrant  sued  on  was  not  payable  on  demand 
but  was  what  is  termed  an  anticipation  warrant.  Such 
warrants  are  void  unless  they  are  made  payable  solely 
from  taxes  already  levied,  and  show  on  their  face  that 
they  are  to  be  paid  from  such  taxes  only.  County  of 
Coles  V.  Goehrmg,  209  111.  142-162.  Laws  1913,  page 
608  [Cal.  111.  St.  Supp.  1916,  If  11527(1)  et  seq.]. 

Appellants  urge  that  the  trial  court  in  rendering 
judgment  against  them  for  costs  ignored  the  rule  that 
when  a  warrant  for  the  payment  of  money  is  intro- 
duced in  evidence  it  makes  a  prima  facie  case  of  lia- 
bility against  the  body  issuing  it,  on  the  principle  that 
it  amounts  to  a  recognition  or  admission  that  a  valid 
indebtedness  exists.  As  we  understand  the  rule  re- 
ferred to,  it  only  applies  when  the  warrant  relied  on 
is  regular  on  its  face,  or,  in  other  words,  when  such 
warrant  lacks  nothing  which  the  law  requires  it  shall 
contain.  This  warrant  fails  to  show  on  its  face  that 
it  is  to  be  paid  solely  from  taxes  already  levied.  The 
rule  laid  down  in  the  County  of  Coles  v.  Goehring,  su- 
pra, must  therefore  be  applied. 

Appellants  urge  as  error  that  the  court  failed  to 
hold  as  law  the  following  proposition  requested  by 
them,  viz. : 

'*  Unless  it  appears  affirmatively  in  evidence  that  a 
County  Superintendent  of  Highways  had  been  ap- 
pointed by  the  Board  of  Supervisors  under  the  Act  of 


' 
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July  Ist,  1913,  prior  to  November  18th,  1913,  then  thr 
right  and  authority  of  the  Commissioners  of  Highways 
of  Harris  Township,  Illinois,  to  make  purchases  of 
sewer  pipe  for  use  on  roads  of  said  Township  in  an 
amount  in  excess  of  two  hundred  ($200)  dollars  existed 
and  would  not  be  aflFeeted  by  said  law/' 

Section  8  of  the  Act  in  regard  to  **Eoads  and 
Bridges,''  approved  June  27,  1913,  in  force  July  1, 
1913,  page  524,  Laws  of  1913  [Cal.  HI.  St.  Supp.  1916, 
If  10000(8)],  creates  the  office  of  county  superintend- 
ent of  highways,  and  provides  that  such  an  office  shall 
be  appointed  by  the  county  board.  Section  68  of  that 
Act,  page  551,  Laws  of  1913  [Cal.  111.  St.  Supp.  1916, 
11  10000(8)],  provides,  first,  that  the  commissioners 
of  highways  may  make  certain  contracts  when  the 
amount  to  be  expended  -does  not  exceed  $200,  and  then 
provides:  *'When  any  contract  shall  be  for  a  sum  in 
excess  of  $200  the  said  commissioners  shall  not  let  the 
same  without  the  approval  of  the  County  Superintend- 
ent of  Highways."  The  contract  in  question  did  in- 
volve the  expenditure  of  more  than  $200. 

The  proposition  submitted  does  not  deny  the  law  to 
be  that,  if  there  was  a  superintendent  of  highways  in 
Fulton  county  at  the  time  the  contract  for  the  sewer 
pipe  in  question  was  made,  it  would  be  void  without 
the  approval  of  such  superintendent,  but  announces 
the  law  to  be  that,  unless  such  officer  had  been  ap- 
pointed when  the  contract  was  made,  the  commissioners 
of  highways  could  make  a  valid  contract  without  the 
approval  of  a  county  superintendent  of  highways. 

The  act  in  question  makes  no  such  exception.  Its 
operation  was  not  deferred  or  suspended  until  a  super- 
intendent of  highways  should  be  appointed.  It  speaks 
from  July  1,  1913,  when  it  went  into  force.  It  says 
that  after  July  1,  1913,  no  contract  shall  be  made  by 
the  commissioners  of  highways  involving  over  $200, 
without  the  approval  of  the  county  superintendent  of 
highways.  It  is  a  familiar  rule  that  when  a  statute 
speaks,  implicit  reliance  must  be  placed  on  it.    In  our 
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opinion  it  is  a  salutary  law,  and  well  calculated  to  con 
serve  the  rights  and  property  of  the  people.  Even  if 
the  highway  commissioners  did  not  approve  of  it,  they 
had  no  power  to  add  to  it  or  take  from  it.  It  stands 
on  the  statute  books  for  their  guidance  in  the  per- 
formance of  their  duties.  It  is  a  rule  to  govern  their 
action  prescribed  by  a  superior  authority,  and  which 
they  as  inferiors  are  bound  to  obey.  We  think  the 
commissioners  were  without  authority  to  make  the  con- 
tract for  the  sewer  pipe  to  pay  for  which  this  warrant 
was  issued  without  having  it  approved  as  provided  by 
the  act  referred  to.  If  a  county  superintendent  of 
roads  had  not  been  appointed,  contracts  involving  the 
expenditure  of  over  $200  must  wait  until  one  was  ap- 
pointed. Besides  that,  ample  time  in  which  such  offi- 
cer could  and  should  have  been  appointed  elapsed 
between  the  1st  day  of  July,  1913,  and  the  time  in  Octo- 
ber of  that  year  when  the  commissioners  attempted 
to  contract  for  the  sewer  pipe.  It  was  the  official  duty 
of  the  county  board  to  make  such  appointment,  and 
in  the  absence  of  proof  to  the  contrary,  the  presump- 
tion must  be  indulged  in  that  the  county  board  had 
performed  its  duty.    29  Cyc,  page  1437. 

It  follows  that  the  proposition  of  law  requested  by 
appellants  was  properly  refused.  It  also  follows  that 
the  contract  of  October,  1913,  involving  the  expenditure 
of  more  than  $200  and  not  approved  by  the  county  su- 
perintendent of  roads,  was  void  and  created  no  obli- 
gation on  the  Township  of  Harris. 

We  desire  to  mention  one  further  fact.  The  war- 
rant sued  on  is  not  negotiable.  Appellants  sue  as 
assignees  in  their  own  name.  Section  18  of  the  Prac- 
tice Act  (Cal.  111.  St.  Supp.  1916,  |f  8555)  provides 
that  suits  on  non-negotiable  choses  in  action  may  be 
begun  in  the  name  of  the  assignee,  but  that  when  so 
begun  the  plaintiff  *' shall  in  his  pleading  on  oath, 
*  *  *  allege  that  he  is  the  actual  bona  fide  owner 
thereof,  and  set  forth  how  and  when  he  acquired  title,  *' 
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The  declaration  does  not  conform  to  the  requirements 
of  that  section  of  the  Practice  Act.  It  is  not  therein 
averred  that  the  plaintiffs  are  the  actual  bona  fide 
owners  of  the  warrant  sued  on,  or  how  they  acquired 
title  thereto.  Neither  is  it  verified.  The  judgment  of 
the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 
Mb.  JuftTiGB  Thompson  took  no  part. 


Jacob  Longenbaeh  and  Isaae  W.  Longenbach,  Admin- 
istrators, Appellants,  t.  Stephen  G.  Cole  and  Lydla 
J*  Cole,  Appellees. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Shelby  county;  the  Hon.  Thomas 
11  Jbtt,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1915.    Affirmed.    Opinion  filed  April  21,  1916. 

Statement  of  the  Case. 

Bill  by  Jacob  Longenbach  and  Isaac  W.  Longenbach, 
administrators  of  the  estate  of  Isaac  Longenbach,  de- 
ceased, complainants,  against  Stephen  G.  Cole  and 
Lydia  J.  Cole,  defendants,  to  foreclose  a  mortgage  se- 
curing a  promissory  note  held  by  the  deceased.  From 
a  decree  for  defendants,  complainants  appeal. 

William  EL  Cbaig  and  Geobgb  B.  Bhoads,  for  ap- 
pellants. 

A.  J.  STEroiiBY  and  J.  E.  Ceockett,  for  appellees. 

Mb.  Justice  Graves  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  DeeiBlon. 

1.  LnoTATioK  or  actionb,  |  103* — necessity  of  aUegino  matter  to 
prevent  running  of  statute,  K  biU  to  foreclone  a  mortgage  secur- 
ing a  note,  which  shows  on  its  face,  that  it  is  haired  by  the  statute 
of  limitations,  must,  where  the  statute  is  relied  on  as  a  defense, 
show  either  by  original  averment  or  by  amendment  some  ftet  that 
will  prevent  the  running  of  the  statute. 

2.  BloBTGAGES,  f  503* — lohen  evidence  insufficient  to  show  insaisitjf 
of  mortgagor.  In  a  suit  by  administrators  to  foreclose  a  mortgage 
securing  a  note  held  by  the  intestate,  evidence  held  to  Justify  a  find- 
ing that  the  intestate  was  not  insane  as  averred  by  the  complain- 
ants in  their  replication  to  a  plea  of  the  statute  of  limitatlcms. 

3.  Appeal  and  isibob,  |  1775* — when  cause  not  reversed  and  re- 
manded to  permit  amendments  to  hiU,  Where,  in  a  suit  to  foreclrae 
a  mortgage  securing  a  note  in  which  the  statute  of  limitations  was 
set  up  as  a  defense,  the  evidence  introduced  to  show  payment  on 
the  note  was  incompetent  to  support  a  decree  for  the  complainants. 
held  that  the  cause  would  not  be  reversed  and  remanded  so  as  to 
permit  proper  averments  to  be  made  in  order  to  make  the  bin 
correspond  with  the  proof,  though  no  objection  to  auch  inccMnpetent 
evidence  was  raised  on  the  trial 


John    Llndenbanm,   Appellee,    t.   Sells-Floto   Shows 

Company,  Appellant. 

(Not  to  be  reported  in  fnlL) 

Appeal  from  the  Circuit  Court  of  Vermilion  county;  the  Hon. 
E.  R.  E.  KiMBBouGH,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1915.  Reversed  and  remanded.  Opinicm  filed  April 
21,  19ie. 

Statement  of  the  Case. 

Action  by  John  Lindenbamn,  plaintiff,  against  the 
Sells-Floto  Shows  Company,  defendant,  for  personal 

•See  miiMls  Notes  DIswt,  V«U.  XI  to  XY,  aad  i^tmml^ttw  QMvteitr*  «*• 
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injuries.     From  a  judgment  for  plaintiff,  defendant 
appeals^ 

The  declaration  charged  that  plaintiff  was  at  the 
time  he  was  injured  an  employee  of  defendant  as  a 
performer  in  a  circus;  that  one  of  his  duties  was  to 
ride  in  street  parades  on  an  artillery  wagon  drawn 
by  horses ;  that  he  had  nothing  to  do  with  the  manage- 
ment of  the  horses ;  that  the  management  and  control 
of  the  horses  were  in  charge  of  other  servants  of  de- 
fendant ;  that  it  was  the  duty  of  defendant  to  furnish 
plaintiff  with  a  safe  place  to  ride  and  a  safe  convey* 
ance  to  ride  on  and  to  so  manage  the  same  as  not  to 
injure  plaintiff.  The  only  negligence  charged  was  that 
defendant  by  its  servants  so  negligently,  carelessly  and 
improperly  drove  and  managed  the  horses  attached  to 
the  artillery  wagon  on  which  plaintiff  was  riding  that 
the  horses  ran  away,  the  wagon  was  thrown  against 
a  pole  and  plaintiff,  while  in  the  exercise  of  due  care 
for  his  own  safety,  was  thrown  from  the  wagon  and 
injured. 

Charles  M.  Crayton  and  John  M.  Boylb,  for  ap- 
pellant; John  T.  Bottom,  of  counsel. 

O.  M.  Jones  and  Walter  T.  Gunn,  for  appellee. 

Mr.  Justice  Graves  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Masteb  and  bebvant,  S  544* — what  declaration  in  action  for 
injuries  hy  another  servant  must  allege.  In  an  action  by  a  servant 
asainst  his  master  for  damages  for  an  injury  alleged  to  have 
resulted  from  the  negligence  of  another  servant  of  the  master, 
the  declaration  must  allege  that  the  servant  whose  negligence 
caused  the  injury  was  not  a  fellow-servant  of  the  plaintiff,  or  allege 
facts  which  will  negative  such  relation. 


•8«e  IIUiiol*  Notes  Dlfesft,  Voli.  XI  to  XV,  and  Cnmalstlve  Quarterly,  same 
foyle  aad  todSva  aumbor. 
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2.  Mabteb  and  servant,  I  544* — tohen  declaration  does  not  svffir 
ciently  aver  nonexistence  of  feUow-servant  relation.  In  an  action 
for  injuries  sustained  by  a  circus  employee  while  riding  along  a 
street  on  a  circus  wagon,  resulting  from  the  horses  attached  thereto 
becoming  frightened  and  running  away,  as  the  result  of  the  alleged 
mismanagement  of  them  by  the  driver,  an  averment  that  the  plain- 
tilt  had  nothing  to  do  with  the  management  of  the  horses,  held  not 
a  sufficient  averment  that  the  plaintiff  and  the  driver  were  not  fel- 
low-servants. 

3.  Masteb  and  bebvant,  f  760* — when  proximate  cause  of  injury 
to  employee  question  for  jury.  Where,  in  an  action  by  a  circus 
employee  for  personal  injuries  from  horses  attached  to  a  wagon 
in  which  the  plaintiff  was  riding  running  away,  there  was  evidence 
that  if  a  bystander  had  not  waved  some  object  at  the  horses  after 
they  became  unmanageable  the  accident  would  not  have  happened, 
the  question  of  what  was  the  proximate  cause  of  the  injury  was 
held  for  the  jury. 

4.  Master  and  sebtaht,  f  770* — when  direction  of  verdict  in  ac- 
tion for  personal  injuries  im/proper.  In  an  action  for  personal 
injuries  by  an  employee  against  his  ^nployer,  an  instruction  di- 
recting a  verdict  for  the  plaintiff  on  proof  by  a  preponderance  of 
the  evidence  of  the  facts  alleged  in  the  declaration,  held  erroneous 
where  the  declaration  failed  to  deny  the  assumption  of  risk  by  the 
plaintiff  and  that  the  servant,  whose  negligence  was  alleged  to  have 
caused  the  injury,  was  a  fellow-servant  of  the  plaintiff. 

5.  Instructions,  f  89* — when  instruction  on  noncontrolling  effect 
of  number  of  uHtnesses  erroneous.  An  instruction  charging  the 
jury  "you  are  not  bound  by  the  number  of  witnesses  who  may  tes- 
tify on  one  side  or  the  other  of  any  particular  fact  or  state  of 
facts,"  held  incorrect,  as,  in  some  cases,  where  other  things  are 
equal,  the  number  of  witnesses  may  be  controlling. 

,    •See  nUnole  Note*  Dlseet,  VeU.  XI  to  XT,  and  CrnimlatlTe  Qnartodlr,  Mne 
tople  and  Mctiem  Bomber. 
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Ephram  Yanghan,  Appellee,  t.  Illinois  Central  Ball- 
road  Company,  Appellant. 

(Not  to  be  reported  in  fnll.) 

Appeal  from  the  Circuit  Court  of  Moultrie  county;  the  Hon. 
WiujAic  K.  Whitfield,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1915.  Reversed  and  remanded.  Opinion  filed 
April  21,  1916.    Rehearing  denied  June  80,  1916. 

Statement  of  the  Case. 

Action  by  Ephram  Vaughan,  plaintiff,  against  the 
Illinois  Central  Railroad  Company,  a  corporation,  de- 
fendant, for  damages  for  personal  injuries  sustained 
while  riding  to  work  on  the  defendant's  train.  From 
a  judgment  for  plaintiff,  defendant  appeals. 

Pbank  M.  Habbaugh,  Edwakd  C.  Ceaig,  Donald  B. 
Craig,  James  W.  Cbaig,  Jb.  and  John  E.  Jennings, 
for  appellant ;  John  G.  Dbennan,  of  counsel. 

E.  J.  Millbb  and  C.  B.  Pattbbson,  for  appellee. 

Mb.  Justics  Gbaves  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Damages,  f  200* — when  instruction  on  measure  of  is  erro- 
neouB.  An  instruction,  in  a  personal  injury  action,  authorizing  the 
Jury  to  return  a  verdict  for  the  whole  amount  of  damages  shown  by 
the  evidence  to  have  been  suffered  by  the  plaintiff,  held  erroneous 
in  not  directing  them  to  allow  the  defendant  credit  for  an  amount 
which  the  plaintiff  admitted  had  been  paid  to  him  by  the  defeud- 
ant  for  lost  time. 

2.  iNBiBUcnoNB,  f  118* — when  should  not  he  given.  Instructions 
not  based  on  the  evidence  should  not  be  given. 

3.  Damages,  $  207* — when  instruction  on  is  erroneous.     Where 


*Ree  nilnois  Noten  Dlirest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  game 
topic  and  ooction  numl>er. 
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damages  are  susceptible  of  exact  measurement  and  proof,  such  as 
those  for  loss  of  time  and  inability  to  pursue  a  former  occupa- 
tion, it  is  error  to  charge  the  jury  that  they  may  be  estimated 
from  observation  and  experience. 

4.  Release,  §  26* — when  fraud  in  ottaininff  is  question  for  jury. 
Where  the  defendant  in  a  personal  injury  action  claimed  that  the 
plaintiff  had  executed  a  release  of  his  claim,  held  that  the  question 
whether  such  release  had  been  obtained  by  fraud  or  drcumyentton 
was  for  the  jury. 


Nokomis  National  Bank^  Appellee,  y.  John  H.  Elmers 

et  al.,  Appellants. 

(Not  to  be  reported  in  fnlL) 

Appeal  from  the  Circuit  Court  of  Christian  county;  the  Hon. 
James  C.  McBride,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1915.    Affirmed.    Opinion  filed  April  21,  1916. 

Statement  of  the  Case. 

Intervening  petition  in  partition  suit  filed  by  No- 
komis National  Bank,  petitioner,  against  John  H. 
Elmers  et  cU.,  respondents,  to  have  transfers  by  the 
defendants  Benjamin  Elmers  and  Joseph  Elmers  of 
their  interests  in  the  property  involved  in  the  suit  set 
aside,  and  their  distributive  shares  applied  to  the  pay- 
ment of  debts  owing  by  them  to  the  petitioner.  From 
a  decree  for  the  petitioner,  defendants  appeal. 

John  E.  Hogan  and  E.  E.  Dowell,  for  appellants. 

L.  G.  Grundy  and  George  T.  Wallace,  for  appellee. 

Mr.  Justice  Graves  delivered  the  opinion  of  the 
court. 


*8e«  nilnoiii  Notes  Dlffcat,  VoU.  XI  to  XV,  and  CumuIstlTe  Quarterly,  same 
topic  fuid  section  number. 
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Abstract  of  the  Decision.  ' 

1.  Afpeal  and  error,  I  1751* — when  judgment  affirmed.  Unless 
the  party  bringing  a  cause  up  for  review  shall  not  only  present  a 
record  containing  all  that  is  necessary  for  the  court  to  know  in 
order  to  intelligently  pass  upon  the  questions  presented,  but  shall 
also  file  an  abstract  or  abridgment  of  that  record  from  which  the 
errors  complained  of  can  be  discovered,  the  judgment  of  the  lower 
court  will  be  affirmed  pro  forma, 

2.  Appeal  axd  erbor,  §  864* — when  court  will  not  inspect  record. 
Courts  of  review  will  never  go  to  the  record  to  discover  errors  not 
shown  by  the  abstract,  but  will  inspect  it  to  find  reasons  to  affirm. 

3.  Appeal  and  error,  §  1395* — when  findings  of  chancellor  not 
disturbed.  Findings  of  fact  of  a  chancellor  should  not  be  set  aside 
as  against  the  weight  of  the  evidence,  unless  they  are  clearly  and 
palpably  so. 

4.  Fraudulent  conveyances,  |  264* — when  evidence  sufficient  to 
show  that  conveyances  are  fraudulent  against  creditors.  On  an  in- 
tervening petition  by  a  creditor  of  distributees  in  a  partition  suit, 
asking  that  transfers  by  certain  of  the  distributees  of  their  interests 
in  the  property  be  set  aside  and  the  money  paid  the  petitioner  in 
satisfaction  of  a  claim  against  them,  evidence  held  sufficient  to 
support  a  finding  that  such  transfers  were  fraudulent  as  against 
the  petitioner  and  a  decree  ordering  payment  of  its  claim  out  of  the 
distributive  shares  of  the  distributees. 

•See  nUnois  Notes  Diffent,  Volt.  XI  to  XV,  Mid  CumiilatlTe  Quarterly, 
teple  and  ■ectlon  nmnber. 
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Illinois  Central  Traetlon  Company,  Appellant,  t.  Marie 

Herman,  Appellee. 

(Not  to  be  reported  in  fnlL) 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the  Hon. 
Jaioes  a.  Cbeighton,  Judge,  preeiding.  Heard  in  this  court  at  the 
October  term,  1915.    AfDrmed.    Opinion  filed  April  21,  1916. 

Statement  of  the  Case. 

Action  by  the  Illinois  Central  Traction  Company, 
plaintiff,  against  Marie  Herman,  defendant,  to  recover 
an  alleged  overpayment  of  taxes.  Prom  a  judgment 
for  defendant,  plaintiff  appeals. 

The  plaintiff  had  leased  certain  property  from  the 
defendant  under  a  lease  containing  the  following 
clause : 

**It  is  further  a  part  of  the  conditions  of  this  lease 
that  during  said  term  all  ground,  sidewalk  and  general 
taxes,  also  all  paving,  special  assessments  and  taxes 
shall  be  paid  by  the  party  of  the  first  part,  and  if  the 
same  shall  not  be  paid  before  said  property  shall  be 
advertised  for  sale  to  collect  the  same,  the  party  of 
the  second  part  shall  have  the  right  to  make  such  pay- 
ments and  deduct  the  amount  of  such  payments  from 
the  rent  thereafter  to  be  paid. 

*' Provided  that  in  case  the  assessed  value  of  said 
ground  is  increased  by  reason  of  the  erection  of  any 
improvements  put  thereon  by  the  second  party,  then 
the  second  party  is  to  pay  its  portion  of  the  taxes  in 
proportion  as  the  said  property  is  enhanced  in  value 
by  reason  of  such  improvement  over  the  present  as- 
sessed value. '^ 
. .  For  several  years  the  plaintiff  had,  in  accordance 

with  bills  sent  it  by  the  defendant,  paid  the  proportion 
of  the  taxes  assessed  on  the  increased  value  of  the 
property  resulting  from  improvements  placed  thereon 
by  it,  and  brought  this  suit  to  recover  the  excess  of 


Thibd  District — April,  1916.  245 

Illinois  Central  Traction  Co.  y,  Herman,  201  111.  App.  244. 

this  amount  over  the  proportion  of  taxes  assessed  on 
the  impiovements  themselves. 

John  B.  Habdaway,  Georgb  W.  Black  and  James  A. 
KNowLflcoN,  for  appellant, 

A.  M.  Fitzgerald,  for  appellee;  Gillespie  &  Fitz- 
gerald, of  counseL 

Mb.  Justiob  Graves  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

* 

LandijObd  Ain>  TENAin*,  f  199* — when  leasee  not  entitled  to  reim- 
Jmrsement  for  taxes  paid.  Where  a  lessee  sought  to  recover  an 
alleged  overpayment  of  its  proportion  of  taxes  on  leased  property, 
claiming  that  a  proper  construction  of  the  lease  showed  that  it  was 
liable  to  pay  only  the  taxes  on  the  improvements  put  on  the  prop- 
erty by  it  and  not  the  proportion  of  the  taxes  assessed  on  the 
increased  value  of  the  property  resulting  from  the  improvements, 
which  it  had  paid  in  accordance  with  bills  sent  it  yearly  by  the 
lessor*  held  that  there  being  no  question  of  fraud  or  misrepresenta- 
tion, and  the  amount  of  taxes  being  a  matter  of  public  record  as 
accessible  to  the  plaintiff  as  to  the  defendant,  no  recovery  could 
be  had,  it  not  being  contended  that  the  increased  assessed  valuation 
was  due  to  any  other  cause  than  the  improvements  placed  thereon 
by  the  plaintiff. 

«flM  minois  Notes  DlvMt,  Tola.  XI  to  XV,  uid  CwniibillT*  Unrinkr,  mmm 
topie  mad  Metiim  niimb«r. 
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Alexander  Lumber  Co.  y.  Champaign  Baseball  Club,  201  IlL  App.  246. 


Alexander  Lumber  Company,  Appellant,  t.  Champaign 

Baseball  Club  et  aL,  Appellees. 

(Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Champaign  county;  the  Hon. 
Oborob  B.  Sentel,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1915.  Affirmed.  Opinion  filed  April  21,  1916.  Peti- 
tion for  certiorari  dismissed. 

Statement  of  the  Case. 

•  Petition  by  the  Alexander  Lumber  Company,  peti- 
tioner, against  the  Champaign  Baseball  Clnb,  a  corpo- 
ration, W.  H.  Miller  and  Minnie  Vogel,  defendants,  to 
have  a  mechanic's  lien  declared.  From  a  judgment 
for  defendants,  the  petitioner  appeals. 

Materials  were  furnished  by  the  petitioner  to  the 
defendant  Baseball  Club  to  be  used  in  the  construction 
of  a  grand  stand,'  bleachers,  fences,  etc.,  on  real  estate 
leased  from  the  other  defendants.  After  the  construc- 
tion was  completed,  the  petitioner  purchased  the  struc- 
ture from  the  Baseball  Club  and  leased  it  back  to  it, 
both  parties  treating  the  property  as  personal  prop- 
erty. The  Baseball  Club  claimed  that  the  sale  was 
made  in  complete  discharge  of  its  indebtedness  for  the 
materials  furnished. 

Dobbins  &  Dobbins,  for  appeUani 

A.  E.  Campbell,  C.  R.  Iungbkioh  and  Lynn  S.  Coa- 
bly,  for  appellees. 

Mr.  Justice  Graves  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deelslon. 

1.    Mechanics'  liens,  |  196* — when  material  man  entitled  to  tten. 
To  entitle  one  furnishing  building  materials  to  haye  a  lien  declared 

•See  nilnolB  Notes  Digest,  Volt.  XI  to  XV,  and  CamnlatlTo  Qvaiierlj, 
topic  and  section  number. 
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on  the  premisee.  It  must  appear  both  by  ayerment  and  proof  that 
the  materlalB  were  for  the  conBtruction  of  some  things  that  were 
to  become  part  of  or  be  an  Improyement  on  the  real  estate,  as 
distinguished  from  such  things  as,  when  completed,  still  retain  their 
character  as  personal  property,  and  that  the  petitioner  had  an 
existing  right  to  compensation  therefor. 

2.  Mechanics'  liens,  |  '  61* — when  material  man  not  entitled  to 
lien.  Where  a  lumber  company  furnished  material  to  the  lessee 
of  real  estate,  which  was  used  in  the  construction  of  a  baseball 
grand  stand,  bleachers,  etc.,  and  later  purchased  the  structure 
from  the  lessee  and  leased  it  back  to  it,  in  both  transactions 
treating  the  property  as  personal  property  and  reeerying  the  right 
to  enter  at  the  expiration  of  the  lease  and  remoye  it,  the  owner  of 
the  real  estate  knowing  nothing  about  the  transaction,  held  that 
the  lumber  company  could  not  haye  a  lien  declared  on  the  real 
estate  for  the  yalue  of  the  materials  so  furnished. 

3.  Deeds,  f  80*— to/ten  conveyance  not  construed  as  conditional. 
A  conyeyance  absolute  on  its  face  will  not  be  construed  to  be  a 
conditional  one  except  on  competent  proof  which  clearly  shows 
that  the  intention  of  the  parties  was  that  it  should  be  conditional. 


Tlie  People  of  the  State  of  Illinois  ex  reL  Monroe 
Seals  et  aL^  Appellee,  y.  Lonls  Henderson,  Town 
Clerk,  Appellant. 

1.  Intoxicating  liquobs,  |  6* — rJbhat  petition  for  8ul>mi8sion  of 
loail  option  question  need  not  state.  A  petition  to  haye  placed  upon 
a  ballot  the  proposition  whether  a  town  shall  become  anti-saloon 
territory  need  not  state  on  its  face  that  the  signers  thereof  are 
equal  in  number  to  not  less  than  one-fourth  of  the  total  nuqaber 
of  yotes  cast  in  the  town  at  the  last  election  held  therein. 

2.  Intoxicating  liquobs,  f  6* — how  correctness  of  addresses  of 
signers  of  petition  for  submission  of  local  option  question  cannot 
be  determined.  The  correctness  of  the  addresses  of  signers  of  a 
petition  to  haye  placed  upon  an  election  ballot  the  proposition 
whether  a  town  shall  become  anti-saloon  territory  cannot  be  de- 
termined on  a  demurrer  to  the  petition  for  a  mandamus  to  compel 
the  clerk  to  place  such  proposition  on  the  ballot 


•8«e  nilnols  Notes  Dlfevt,  VoU.  XI  to  XV,  and  CumuUtivo  Quarterly,  Mune 
toplo  and  Mctlon  anmber. 
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Appeal  from  the  Circuit  Court  of  Montiromery  county;  the  Hon. 
Thomas  M.  Jett,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term»  1915.    Affirmed.    Opinion  filed  April  21,  1916. 

Hill  &  Bullington,  for  appellant;  Nbblby,  Galli- 
HOBE,  Cook  &  Potteb^  of  cotmseL 

J.  Eabl  Major  and  LanB;  Dbyeb  &  Bbown,  for  ap- 
pellee; W.  B.  Ebbebt,  of  counsel. 

Mb.  Justice  Gbaves  delivered  the  opinion  of  the 
conrt. 

A  petition  for  a  peremptory  writ  of  mandamus  to 
compel  the  town  clerk  of  the  Town  of  Greshem  in  Mont- 
gomery county  to  submit  to  vote  and  to  print  on  the 
ballot  for  the  town  election  in  that  town  to  be  held 
on  April  6,  1915,  the  proposition  **  shall  this  town  be- 
come anti-saloon  territory/'  was  filed  in  the  Circuit 
Court  of  that  county  on  March  29th,  1915.  A  general 
and  special  demurrer  filed  to  the  petition  by  the  re- 
spondent was  overruled  by  the  court.  The  respondent 
elected  to  stand  by  his  demurrer  and  the  writ  of  man- 
damus was  awarded  as  prayed. 

But  two  questions  are  urged  here  against  the  suffi- 
ciency of  the  petition: 

*  *  1.  The  petition  on  its  face  does  not  state  that  the 
signers  thereon  are  equal  in  number  to  not  less  than 
one-fourth  of  the  total  votes  cast  in  said  town  at  the 
last  election  therein. 

* '  2.  The  residence  address  of  the  respective  signers 
to  the  petition  does  not  appear  opposite  the  signa- 
tures, as  the  statute  requires. '* 

Section  4  of  that  part  of  chapter  43  known  as  the 
Local  Option  Law  ( J.  &  A.  T[  4640),  provides  not  only 
what  the  petition  to  have  the  question  of  whether 
certain  political  divisions  shall  become  anti-saloon 
territory  submitted  to  vote,  shall  contain,  but  provides 
that  it  shall  be  substantially  in  the  form  there  given. 
There  is  nothing  in  that  section  which  requires  that 
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the  petition  on  its  face  shall  show  that  the  signers 
thereon  are  equal  in  nmnber  to  not  less  than  one-fourth 
of  the  total  votes  cast  in  the  territory  at  the  last  elec- 
tion. Section  2  of  that  Act  (J.  &  A.  ^  4638)  provides 
that  such  petition  shall  contain  that  proportion  of 
such  votes,  but  whether  such  petition  contains  the  req- 
uisite number  must  be  determined  from  a  count  of  the 
signers  by  the  clerk.  It  is  manifestly  impossible  for 
any  signer  when  he  signs  a  petition  to  know  how  many 
others  will  sign  it,  and  unless  when  he  does  sign  it 
there  are  then  on  it  signatures  in  number  not  less  than 
one-fourth  of  the  total  vote  cast  in  such  political  sub- 
division at  the  last  election,  he  would  certify  to  a  false- 
hood if  he  said  there  was.  Toum  of  Somonauk  v.  Peo- 
ple, 178  111.  631.  There  is  nothing  in  People  v.  Dillon, 
266  111.  272,  in  conflict  with  the  Somonauk  case,  supra. 

We  have  examined  the  petitions  as  they  appear  in 
the  record  with  reference  to  the  objection  that  the  ad- 
dresses of  the  signers  do  not  appear  opposite  their 
signatures,  and  find  that  in  each  instance  an  address 
is  given  opposite  the  signature.  There  is  nothing  in 
the  petition  or  in  the  record  before  us  to  indicate 
that  such  addresses  are  not  correct.  The  petition 
seems  to  be  in  substantial  conformity  to  the  require- 
ments of  the  statute  in  the  respect  referred  to. 

We  are  unable  to  see  how  the  question  of  the  cor- 
rectness of  the  several  addresses  referred  to  can  be 
determined  on  demurrer. 

Appellee  has  assigned  for  cross-error  that  the  court 
erred  in  allowing  appellant  to  take  this  appeal.  In 
view  of  the  fact  that  we  feel  impelled  to  affirm  the 
judgment  of  the  Circuit  Court  on  the  merits,  it  is  un- 
necessary to  determine  the  question  of  respondent's 
right  to  appeal.    The  judgment  of  the  Circuit  Court 

is  affirmed. 

Judgment  affirmed. 
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opened  and  when  it  is  closed,  or,  in  other  words,  when  the  inten- 
tion is  that  the  client  shall  win  or  lose  money  on  the  fluctuations 
of  the  market,  it  is  as  between  them  a  gambling  contract,  and  is 
not  enforceable. 

2.  Gaming,  f  9* — how  question  whether  transaction  with  broiber 
is  a  gamhUnff  transaction  determined.  The  question  whether  a 
transacticMi  between  a  broker  on  a  grain  exchange  and  his  cus- 
tomer is  a  gambling  transaction  in  no  wise  depends  upon  the 
relation  between  the  broker  and  the  party  with  whom  he  deals 
in  carrying  out  his  customer's  orders. 

3.  Gaming,  f  18* — when  broker  may  not  foreclose  mortgage. 
In  a  suit  to  foreclose  a  mortgage  given  as  security  for  a  note 
given  by  a  customer  to  a  broker  on  a  errain  exchange  in  payment 
of  losses  sustained  as  the  result  of  transactions  on  the  exchange, 
where  the  evidence  showed  that  the  plaintifE  knew  that  the  defend- 
ant did  not  intend  to  receive  or  deliver  any  grain  but  that  he 
intended  to  gamble  on  the  rise  and  fall  of  prices,  held  that  a  decree 
of  foreclosure  was  erroneous. 

.  4.  Gaming,  f  20* — when  broker  may  not  recover  for  services 
w  for  losses.  When  a  broker  engages  to  assist  his  client  in  com- 
mitting the  crime  of  gambling,  he  cannot  recover  from  such  client 
for  his  services  or  for  losses  incurred  by  himself  on  behalf  of  such 
client  in  forwarding  the  transaction. 

Appeal  from  the  Circuit  Ck>urt  of  McLean  county;  the  Hon. 
Ck>L08TiN  D.  Mtebs,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1915.  Reversed  and  remanded  with  directions.  Opin- 
ion filed  April  21,  1916. 

De  Mange^  Gillespie  &  De  Mange^  for  appellant. 

Moses,  Bosekthal  &  Kennedy  and  Livingston  & 
Bach,  for  appellees ;  Walter  Bachbach,  of  counseL 

Mb.  Justice  Gbaves  delivered  the  opinion  of  the 
court. 

Appellant  is  a  fanner  and  grain  buyer  at  Glenavon, 
McLean  county,  Illinois,  where  he  had  two  grain  ele- 
vators having  a  joint  capacity  of  35,000  bushels  of 
com.  Appellees  are  partners  in  the  brokerage  busi- 
ness and  are  members  of  the  Chicago  Board  of  Trade, 

*8ee  Illlnol«  Not««  Dlyest,  Volt.  XI  to  XV,  Mid  ComiiUitlTe  Qnarterljr,  same 
topic  and  Mctloii  number. 
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maintaining  offices  in  Chicago  and  a  branch  office  in 
Bloomington,  which  was  in  charge  of  and  managed  by 
one  Kelly.  Appellant  **did  business''  with  appellees 
for  several  months.  This  ** business"  consisted  of 
ostensibly  buying  and  selling  grain  in  the  Chicago 
markets.  All  told  the  ** business''  transactions  ag- 
gregated about  1,700,000  bushels  of  grain,  worth  ap- 
proximately $1,000,000,  involving  157  different  trans- 
actions. He  was  then  worth  from  $60,000  to  $100,000. 
These  transactions  were  settled  from  time  to  time  bv 
appellees  paying  to  appellant  the  profits  he  realized 
or  by  his  paying  them  such  losses  as  he  sustained. 
That  is,  if  appellant  *' bought"  grain  and  the  price  of 
the  grain  increased,  he  would  dose  the  deal  and  ap- 
pellees would  pay  him  the  difference  between  the  mar- 
ket price  when  he  ** bought"  and  the  market  price 
when  he  closed  out  the  deal.  If  the  price  of  grain  was 
lower  when  he  closed  out  the  deal  than  it  was  when 
he  ** bought"  the  grain,  then  he  paid  appellees  the  dif- 
ference between  the  two  prices.  When  he  '  *  sold ' '  grain 
and  the  market  price  was  lower  when  the  deal  was 
closed  than  when  it  was  opened,  appellees  paid  appel- 
lant the  difference  and  when  the  price  was  higher 
appellant  paid  appellees  the  difference.  The  market 
price  of  the  commodity  ostensibly  purchased  or  sold 
by  appellant  was  the  criterion  by  which  these  settle- 
ments were  made.  The  grain  dealt  in  was  not  deliv- 
ered nor  was  its  delivery  demanded  at  any  time  by 
either  of  the  parties  to  this  suit.  Appellees  executed 
these  orders  to  buy  or  sell  grain  by  making  purchases 
or  sales  in  their  own  name  on  the  Board  of  Trade,  and 
when  the  deals  were  closed  settled  with  those  with 
whom  those  deals  were  made.  At  times,  if  not  at  all 
times,  when  the  deals  showed  a  loss  to  appellant,  ap- 
pellees advanced  the  amount  of  such  loss  to  those  on 
the  Board  of  Trade  with  whom  the  deals  were  con- 
summated, expecting  to  be  reimbursed  by  appellant. 
Appellant  never  knew  who  such  persons  were  with 
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whom  the  deals  were  consummated.  In  June  and 
July,  1911,  appellant  ''sold''  over  100,000  bushels  of 
com  through  appellees'  agent  Kelly,  and  when  the 
deal  was  closed  out,  his  losses  amounted  to  $7,000,  and 
he  gave  to  appellees  his  note  secured  by  a  mortgage 
for  that  amount.  This  note  not  being  paid  at  ma- 
turity, appellees  began  suit  in  the  Circuit  Court  of 
McLean  county  to  foreclose  the  mortgage  given  to 
secure  it.  In  due  time  a  decree  was  entered  requiring 
appellant  to  pay  appellees  by  a  short  day  $8,950. 

If  these  deals  were  bona  fide  purchases  and  sales  of 
grain  with  the  bona  fide  intention  of  all  parties  con- 
cerned to  have  the  grain  delivered  according  to  the 
terms  of  the  contract,  then  the  decree  is  right.  On 
the  other  hand,  if  the  transaction  was  a  gambling 
transaction,  it  is  void  and  unenforceable  as  to  all  who 
knowingly  participated  in  it.  Nash-Wright  Co.  v, 
Wright,  156  111.  App.  243 ;  R.  E.  Pratt  &  Co.  v.  Ashn 
vwre,  224  111.  587-590;  chapter  38,  sec.  132,  Kurd's 
Rev.  St.  1911  (J.  &  A.  T[  3735). 

A  pretended  purchase  or  sale  of  grain  made  through 
a  broker,  when  neither  the  broker  nor  his  client  in- 
tends or  expects  that  as  between  them  the  commodity 
will  be  delivered  or  received,  but  both  of  them  do 
intend  that  the  losses  or  profits  on  the  transactions 
shall  be  determined  by  the  difference  between  the  mar- 
ket price  of  the  same  when  the  deal  is  opened  and 
when  it  is  closed,  or,  in  other  words,  when  the  intention 
is  that  the  client  shall  win  or  lose  money  on  the  fluc- 
tuations of  the  market,  it  is  as  between  them  a  gambling 
contract,  and  is  not  enforceable.  Jamieson  v.  Wallace^ 
167  111.  388,  affirming  60  111.  App.  618.  In  that  case 
a  bill  was  filed  by  the  client  against  her  brokers  to 
recover  back  certain  collaterals  placed  by  her  in  their 
hands  to  make  up  losses  which  they  claimed  she  had 
sustained  in  certain  deals  in  stocks,  made  by  them 
for  her  in  the  New  York  market,  which  she  also  claimed 
were  to  be  settled  for  between  herself  and  her  broker 
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on  the  rise  and  fall  of  the  market.  The  answer  of  the 
defendants  denied  the  substantial  averments  of  the 
bill  and  alleged  that  the  stocks  were,  in  fact,  purchased 
in  the  New  York  market  and  paid  for,  by  them ;  that 
the  collaterals  were  placed  in  their  hands  to  secure 
them  from  loss  from  shrinkage  in  the  value  of  the 
stock  purchased,  and  that  the  transaction  in  New  York 
was  a  bona  fide  purchase.  On  that  point  the  Supreme 
Court  said:  **But  whatever  may  be  the  fact  as  to  the 
nature  of  the  transaction  between  the  appellants  and 
those  representing  them  in  New  York,  so  far  as  the 
transactions  now  involved  are  concerned,  appellants 
and  appellees  were  principals.  The  contract  between 
the  appellee  and  the  appellants  is  the  only  contract 
which  can  be  regarded  in  the  decision  of  this  case, 
•  *  •  If  the  understanding  between  appellants  and 
appellee  was  that  the  deal  as  between  themselves 
should  be  settled  upon  differences,  and  that  there 
should  be  no  delivery  of  the  stocks,  then  the  contracts 
as  between  them  were  gambling  contracts.'' 

In  the  case  at  bar,  the  contract  sued  on  is  one  made 
between  appellees,  the  brokers,  and  appellant,  the 
dient.  It  in  no  way  involves  the  contract  made  by  ap- 
pellees, as  appellant's  broker,  with  the  other  broker 
or  his  client,  with  whom  the  orders  to  sell  or  buy  were 
placed. 

If  it  was  the  purpose  and  intent  of  appellant  to  use 
the  forms  of  legitimate  trading  on  the  Board  of  Trade 
for  the  purpose  of  putting  over  a  gambling  transac- 
tion, and  appellees  knowing  or  being  satisfied  that  such 
was  appellant's  purpose,  for  the  sake  of  the  commis- 
sions they  might  thereby  derive,  lent  themselves  and 
their  position  as  brokers  and  members  of  the  Board 
of  Trade  to  further  such  unlawful  purpose,  then  the 
transaction  between  them  and  appellant  was  a  gam- 
bling enterprise  and  was  unlawful  and  criminal  under 
section  132  of  chapter  38,  Kurd's  Revised  Statutes  of 
1911  ( J.  &  A,  ^  3735),  then  in  force,  and  the  relation 
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between  these  parties  in  such  transaction  was  not  that 
of  broker  and  client  or  principal  and  agent,  but  was 
that  of  principal  and  accomplices  in  crime  (Weare 
Commission  Co.  v.  People,  209  111.  528-542),  and  neither 
can  recover  from  the  other  the  fruit  of  such  unlawful 
enterprise. 

The  master  in  chancery  to  whom  this  cause  was  re- 
ferred found  that  it  was  appeUant's  intention  to  gam- 
ble on  the  market.  There  is  no  exception  to  that 
finding,  and  it  is  amply  supported  by  the  testimony 
of  appellant  as  well  as  by  all  the  circumstances  shown 
by  the  evidence.  As  to  whether  appellees  knew  that 
such  was  appellant's  intent,  there  is  no  testimony  of 
any  witness  who  heard  appellant  tell  them  in  so  many 
words  ^  ^  I  am  going  to  do  some  gambling  on  the  mar- 
kets, and  I  want  your  assistance,*'  but  the  evidence  in 
the  record  is  quite  as  convincing  as  such  testimony 
would  have  been.  It  shows  that  Kelly,  appellees' 
agent  at  Bloomington,  knew  appellant,  had  seen  his 
small  elevators,  knew  their  capacity  approximately, 
and  the  limited  amount  of  grain  that  could  be  handled 
through  them,  had  almost  daily .  conversations  with 
appellant,  either  face  to  face  or  over  the  telephone 
concerning  the  deals ;  advised  him  when  to  **get  in"  or 
^^get  out/'  and  knew  something  of  his  financial  worth. 
His  knowledge  was  the  knowledge  of  his  prindjMds. 
Besides  these  things  appellees  had  personal  knowledge 
that  between  October  5,  1910  and  July  27,  1911,  appel- 
lant had  entered  into  157  different  trades  in  grain, 
for  they  had  placed  them;  that  these  deals  were  all 
''settled"  before  the  day  of  delivery;  tiiat  they  had 
given  hini  several  checks  for  ''profits"  he  had  made; 
that  they  had  received  checks  from  him  in  settlement 
of  his  losses ;  that  these  checks  corresponded  with  the 
amounts  the  books  of  appellees  showed  were  due  to 
or  from  them  at  such  times;  that  the  totals  of  his 
deals  far  exceeded  his  needs  as  weU  as  his  financial 
ability  to  handle ;  that  several  of  such  deals  were  begun 
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and  closed  on  the  same  day ;  that  in  all  of  these  trans- 
actions not  a  bushel  of  grain  was  ever  delivered  by 
or  to  appellant;  that  but  one  carload  of  grain  was 
ever  sent  by  appellant  to  appellees  and  that  was  not 
in  connection  with  any  of  the  157  deals  here  in  ques- 
tion; that  during  the  time  these  deals  were  made, 
appellant  was  shipping  the  natural  output  of  his  ele- 
vators to  other  consignees;  that  appellees  frequently 
demanded  ** margins''  but  never  demanded  the  ship- 
ment of  grain.  They  knew  that  appellant's  name  did 
not  appear  and  that  he  was  not  known  in  any  of  the 
transactions  on  the  Board  of  Trade.  These  and  many 
other  circumstances  lead  to  the  irresistible  conclusion 
that  appellees  knew  that  appellant  was  gambling  ^n 
margins. 

It  would  certainly  be  an  unsophisticated  person  who 
would  not  be  convinced  to  the  point  of  absolute  cer- 
tainty that  the  deals,  so  far  as  appellant  was  concerned, 
were  gambling  ventures  and  not  purchases  and  sales 
of  grains. '  Yet  knowing  such  facts,  appellees  paid 
appellant 's  losses  and  charged  the  same,  together  with 
their  commissions,  to  him  on  their  books,  thereby  aid- 
ing and  abetting  him  in  his  gambling  transactions. 
But  one  of  appellees '  firm  took  the  stand  to  deny  knowl- 
edge that  these  deals  were  gambling  deals,  neither 
was  Kelly,  the  agent,  called  to  the  stand  to  deny  it, 
but  if  they  had  all  denied  it,  their  testimony  could 
scarcely  have  weakened  the  convincing  force  of  the 
circumstances  which  tend  to  show  they  all  knew  to  the 
contrary. 

When  a  broker  engages  to  assist  his  client  in  com- 
mitting the  crime  of  gambling,  he  cannot  recover  from 
such  client  for  his  services  or  for  losses  incurred  by 
himself  on  behalf  of  such  client  in  forwarding  the 
transaction.    Pope  v.  Hanke,  155  HI.  617-623. 

The  decree  of  the  Circuit  Court  is  therefore  re- 
versed and  the  cause  is  remanded  with  directions  to 
that  court  to  dismiss  the  bill  for  want  of  equity. 

Reversed  and  remanded  with  directions. 

Vol.  CCI  17 
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Fannie  Mills,  Appellee,  v.  Clifford  W.  Warner,  Execu- 
tor, Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Hancock  county;  the  Hon. 
Hasby  M.  Waggoner,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1915.  Reversed  with  finding  of  fact  Opinion  filed 
April  21,  1916. 

Statement  of  the  Case. 

Action  by  Fannie  Mills,  plaintiff,  against  Clifford  W. 
Warner,  executor  of  the  last  will  and  testament  of 
Jacob  Gahm,  defendant,  for  injuries  alleged  to  have 
resulted  from  the  malpractice  by  the  defendant's  tes- 
tator. From  a  judgment  for  plaintiff,  defendant  ap- 
peals. 

The  plaintiff  alleged  that  the  malpractice  occurred 
while  the  defendant's  testator  was  delivering  her  of 
a  child,  and  consisted  in  puncturing  her  bladder  with 
his  instrumentsr' 

The  evidence  introduced  on  the  part  of  plaintiff  to 
show  what  Dr.  Gahm  did  at  the  time  of  the  birth  of 
the  child  and  what  the  result  was  upon  the  plaintiff 
was  given  by  Mrs.  Sarah  Kinkaid,  the  mother  of  plain- 
tiff.    Her  testimony  showed  that  instruments  were 
used ;  that  plaintiff  was  not  given  chloroform  or  other 
anaesthetics;  that  after  the  child  had  been  bom  the 
witness  in  the  presence  and  hearing  of  plaintiff*  said  to 
the  doctor  as  he  was  about  to  depart:     *' There  is 
something  more  you  have  got  to  do,  you  tore  her  liter- 
ally all  to  pieces" ;  that  he  said,  ''she  will  be  all  right," 
to  which  Mrs.  Kinkaid  replied  ''she  never  wilj,"  and 
that  plaintiff  then  said  "I  believe  I'm  flowing  to 
death";  that  this  conversation  related  by  Mrs.  Kin- 
kaid took  place  in  the  presence  of  plaintiff,  who,  as 
the  witness  expressed  it,  "was  right  there  on  tlie  bed, 
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she  heard  every  bit'';  that  within  a  few  days  after 
the  birth  of  the  child,  plaintiff  and  her  mother  became 
convinced  that  plaintiff's  bladder  was  ruptured,  and 
Mrs.  Kinkaid  suggested  an  experiment  to  determine 
whether  their  surmises  were  correct;  that  Dr.  Gahm, 
at  Mrs.  Kinkaid 's  suggestion,  injected  water  into  the 
bladder,  and  it  leaked  out  through  the  ruptured  place 
and  was  caught  in  a  receptacle  held  by  Mrs.  Kinkaid ; 
that  plaintiff  knew  why  the  experiment  was  made; 
that  she  knew  what  the  test  was  and  what  the  result  of 
it  was. 

The  only  testimony  that  was  claimed  showed  any 
attempt  on  the  part  of  the  doctor  at  fraudulent  con- 
cealment was  in  regard  to  two  circumstances.    One  oc- 
curred the  third  day  after  the  child  was  born.    Mrs.* 
Kinkaid  had  told  the  doctor  that  there  was  something 
wrong  with  plaintiff's  bladder,  and  he  without  making 
any  examination  expressed  the  opinion  that  the  neck 
of  the  bladder  was  paralyzed  and  prescribed  some 
medicine  for  it.    There  was  nothing  in  this  record  to 
show  that  the  doctor  then  knew  or  had  reason  to  be- 
lieve the  bladder  was  ruptured,  or  that  he  attempted 
to  hide  any  fact  from  plaintiff.     The  other  circum- 
stance was  on  the  train  some  three  months  after  the 
child  was  bom,  when  Mrs.  Kinkaid  says  the  doctor  of- 
fered her  ten  dollars  not  to  say  any  more  to  plaintiff 
about  her  bladder  being  torn.    The  testimony  regard- 
ing that  incident  as  related  by  Mrs.  Kinkaid  showed 
that  the  doctor  believed  that  plaintiff  was  being  made 
worse  by  having  her  condition  discussed  with  her  and 
in  her  presence  by  the  witness  and  some  women  whom 
the  doctor  called  **01d  handkerchief  heads,"  and  said 
if  it  was  not  stopped  she  never  would  get  any  better, 
and  that  he  would  not  treat  her  any  more  if  such  con- 
versation was  not  stopped.    Mrs.  Kinkaid  said :    *  *  If 
V     you  think  that  I  am  making  her  worse  by  telling  her 
J      that,  I  won't  say  anything  more  to  her  about  it," 

■ 
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Mack  &  Mace  and  Habtzell  &  Cavanagh^  for  appel- 
lant. 

ScopiELD  &  Califp,  Tor  appellee. 

Mr.  Justice  Graves  delivered  the  opinion  of  the 
court. 

Ab»traet  of  the  Declsioii. 

1.  Limitation  of  actions,  S  46* — when  action  for  malpractice 
must  he  brought.  An  action  for  malpractice  based  on  the  fraudu- 
lent concealment  of  the  patient's  condition  by  the  physician  must 
be  brought  within  five  years  after  the  patient  discovered  from  any 
source  that  she  had  a  right  of  action. 

2.  Limitation  of  actions,  |  46*— ii?/ten  evidence  insufficient  to 
show  fraudulent  concealment  of  patienVs  condition.  In  an  action 
for  malpractice,  based  on  the  fraudulent  concealment  of  the  pa* 
tient's  condition  by  the  physician,  eridence  held  to  show  that  the 
patient  at  the  time  the  operation  was  performed  knew  as  much 
as  did  the  physician  about  her  condition,  resulting  from  the  opera- 
tion alleged  to  have  constituted  malpractice  and  that  the  physi- 
cian had  made  no  attempt  at  concealment 


Henry  Warner  et  al.,  Appellants,  y.  Sylvester  Wagner 

et  al.,  Appellees. 

(Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Shelby  county;  the  Hon.  Thomas 
M.  Jett,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.    Appeal  dismissed.    Opinion  filed  April  21,  1916. 

Statement  of  the  Case. 

Bill  for  an  injunction  by  Henry  Warner  et  al.,  com- 
plainants, against  Sylvester  Wagner  et  cU.,  defend- 

*Se«  IlllnolH  Notes  Dlffest,  Vols.  XI  to  \\\  and  Cumulative  Quaiteriv,  same 
topic  and  section  number. 
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ants.    From  an  interlocutory  order  dissolving  a  tem- 
porary injunction,  the  complainants  appeal. 

Whitakbb,  Wabd  &  PuGHy  for  appellants. 

A.  J.  Steidley,  for  appellees ;  J.  C.  Willabd,  of  coun- 
sel. 

Mr.  Justice  Graves  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Appeal  akd  ebrob,  %  309* — when  appecU  does  not  He  from  inter- 
loctUory  order.  An  Interlocutory  order  dissolving  a  temporary 
Injunction,  without  an  order  dismissing  the  bill,  is  not  appealable. 


Farmers'   Grain   Company   of  Dorans,  Appellant,  y. 
Illinois  Central  Railroad  Company,  Appellee. 

1.  Cabbiebs,  S  30* — when  laws  governing  interstate  commerce 
control.  When  a  contract  is  made  for  the  transportation  of  goods 
from  a  point  in  one  State  to  a  point  In  another  State,  and  the 
goods  are  loaded  and  started  for  their  destination,  the  laws  gov- 
erning Interstate  colnmerce  control,  whether  the  goods  ever  leave 
the  State  or  not. 

2.  Cabbiebs,  §  30* — what  is  object  of  Carmack  Amendment  to 
Interstate  Commerce  Act.  The  object  of  the  Carmack  Amendment 
to  the  Interstate  Commerce  Act  was  to  help  and  not  to  hinder 
Interstate  shippers  In  recovering  for  losses  of  goods  while  in 
transit,  and  it  should  be  construed  In  the  light  of  such  purpose. 

3.  Cabbiebs,  S  13S* — when  evidence  admissible  to  show  who  law- 
ful holder  of  bill  of  lading.  While  the  presumption  is  that  one  in 
possession  of  a  bill  of  lading  Is  the  lawful  holder  thereof.  It  may 
be  shown  by  competent  evidence  that  another  Is  in  fact  the 
lawful  holder  so  as  to  entitle  him  to  bring  an  action  under  the 
Carmack  Amendment  of  the  Interstate  Commerce  Act  for  loss  to 
goods  during  transit. 


*8ee  Illinois  Notes  IHsest,  Vols.  XI  to  XV,  and  CumulatlTe  Qnnrtorlj,  same 
topic  and  section  number. 
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4.  Garriebs,  §  58* — when  shipper  remains  owner  of  goods.  In 
an  action  by  a  shipper  under  the  Garmack  Amendment  of  the 
Interstate  Gommerce  Act,  for  los0  of  goods  during  transit,  where 
bills  of  lading  were  delivered  to  the  drawees  of  sight  drafts  at- 
tached thereto,  with  the  stipulation  that  the  goods  were  to  be 
delivered  to  them  only  on  payment  of  such  drafts,  held  that  the 
shipper  still  remained  the  owner  of  the  goods  so  as  to  entitle  him 
to  maintain  the  action. 

5.  GoNFLiCT  OF  LAWS,  {  33* — When  law  of  forum  governs.  In 
regard  to  the  introduction  of  evidence,  courts  are  governed  by  the 
laws  of  the  forum« 

6.  Garriebs,  §  138* — when  affidavit  of  weighers  admissible.  In 
or^er  that  an  affidavit  of  one  having  personal  knowledge  of  the 
weight  of  a  shipment  delivered  to  a  consignee  by  common  carriers 
may  be  admissible  in  evidence,  under  Kurd's  Rev.  St.  ch.  114,  par. 
118,  sec.  1  (J.  &  A.  H  8920),  it  is  not  necessary  that  the  affidavit 
state  that  the  affiant  comes  within  the  class  named  in  the  statute, 
but  such  evidence  may  be  shown  by  other  competent  proof. 

7.  Garriers,  §  138* — when  affidavits  op  weighers  admissible. 
Where  grain  is  sold  subject  to  the  weight  taken,  by  weighers  of 
a  board  of  trade  at  its  destination  and  is  delivered  by  the  carrier 
without  being  weighed,  affidavits  of  such  weighers  as  to  the  amount 
delivered  are  competent  evidence  in  an  Action  by  the  shipper  for 
loss  of  shipment 

8.  Trial,  S  74* — when  proof  of  value  of  lost  property  may  be 
introduced.  In  an  action  against  a  carrier  for  the  loss  of  a  part 
of  a  shipment,  proof  of  the  value  of  the  part  lost  may  be  introduced 
either  before  or  after  proof  of  the  amount  lost. 

9.  Witnesses,  §  194* — when  evidence  of  witness  refreshing  mem- 
ory from  book  admissible.  In  an  action*  for  loss  of  a  shipment  of 
grain,  evidence  of  the  plaintiff,  who  had  made  prior  sales  at  the 
point  of  destination  of  the  shipment  in  question  and  had  made 
notations  thereof  in  a  book  kept  by  him  for  that  purpose,  as  to 
what  the  prices  were  at  such  point,  as  his  memory  was  refreshed 
by  the  book,  held  admissible  after  proof  that  the  entries  in  the  book 
were  correct. 

Appeal  from  the  Glty  Gourt  of  Mattoon;  the  Hon.  John  McNltt, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1915. 
Reversed  and  remanded.  Opinion  filed  April  21,  1916.  Rehearing 
denied  June  30,  1916. 


Bbyan  H.  Tivnen,  for  appellant. 


•Bee  Illlnoiii  Notes  Direst,  Vols.  XI  to  XV,  and  CumnlatlTe  Qoarterlj, 
topic  and  section  number. 
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Edward  C.  Craig,  Donald  B.  Craig  and  James  W. 
Craig,  Jr.,  for  appellee ;  John  G.  Drbnnan,  of  counsel. 

Mr.  Justice  Graves  delivered  the  opinion  of  the 
court. 

Appellant  brought  suit  in  the  City  Court  of  Mattoon 
to  recover  of  appellee,  as  a  common  carrier  of  grain, 
for  losses  claimed  to  have  been  sustained  by  appellant 
by  reason  of  the  failure  of  appellee  to  deliver  at  the 
destination  points,  parts  of  some  eighty-nine  different 
shipments  made  by  appellant  from  Dorans,  Illinois. 
The  declaration  contained  a  separate  count  for  each 
shipment.  Before  the  case  was  sujbmitted  to  a  jury 
all  of  these  counts  except  eighteen  had  been  eliminated. 
The  plea  of  defendant  was  the  general  issue.  At  the 
close  of  appellant's  case,  the  jury  by  the  peremptory 
instructions  of  the  court  returned  a  verdict  finding  ap- 
pellee (defendant  in  the  court  below)  not  guilty. 

It  is  not  denied  that  appellee  is  liable  to  some  one 
for  any  grain  that  was  lost  in  transit,  at  its  fair  cash 
market  value.  Neither  is  it  denied  that  appellant  was 
the  consignor  in  all  the  shipments  in  question,  and  that 
a  bill  of  lading  was  duly  issued  to  it  on  each  of  such 
shipments.  It  is,  however,  contended  by  appellee  that 
all  of  the  eighteen  shipments  except  one  were  inter- 
state shipments  and  governed  by  the  provisions  of  the 
Carmack  Amendment  to  the  Interstate  Commerce  Act; 
that  as  to  all  of  such  shipments,  whether  interstate  or 
intrastate,  the  evidence  shows  that  appellant  was  not 
the  owner  of  the  grain  or  the  lawful  holder  of  the  bill 
of  lading  when  the  loss,  if  any,  occurred,  and  that  in 
any  event  there  is  no  proper  evidence  in  the  record  to 
show  either  that  there  was  a  loss  of  grain  in  transit 
or  what  the  market  value  of  it  was,  either  at  Dorans, 
when  it  was  received  for  shipment  by  appellee,  or  at 
the  different  points  where  the  same  should  have  been 
delivered. 

The  evidence  shows  that  in  seventeen  of  the  eighteen 
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shipments  in  question  the  destination  of  the  grain  was 
beyond  the  limits  of  the  State  of  Illinois.  Even  if  it 
be  true,  as  is  claimed  by  appellant,  that  some  of  these 
shipments  were  stopped  and  unloaded  in  Chicago,  we 
think  they  must  all  be  held  to  be  interstate  shipments, 
because  when  a  contract  is  made  for  the  transportation 
of  goods  from  a  point  in  one  State  to  a  point  in  an- 
other State,  and  the  goods  are  loaded  and  are  started 
for  their  destination,  the  laws  governing  interstate 
commerce  control,  whether  the  goods  ever  leave  the 
State  or  not.  United  States  v.  Colorado  <&  N.  W.  R. 
Co.,  85  C.  C.  A.  27,  157  Fed.  321;  Atla/ntic  Coast  Line 
R.  Co.  V.  Riverside  Mills,  219  U.  S.  194. 
'  On  the  question  of  who  was  the  owner  of  the  grain 
while  in  transit,  appellee  claims  that  the  course  pur- 
sued consfituted  a  sale  and  transfer  of  the  title  to  the 
grain  at  the  point  of  shipment. 

The  evidence,  however,  does  not  bear  out  all  that 
appellee  claims  for  it.  It  does  show  that  immediately 
upon  receiving  the  bills  of  lading  sight  drafts  were 
drawn  by  appellant  on  different  persons  at  the  point 
of  destination  of  the  various  shipments,  and  that  the 
bills  of  lading  were  delivered  to  the  same  persons  on 
whom  the  sight  drafts  were  drawn,  but  it  further  shows 
that  such  sight  drafts  were  not  drawn  for  the  whole 
amount  of  grain  shipped,  but  for  only  about  ninety 
per  cent,  of  it ;  that  the  amounts  so  obtained  were 
treated  as  loans  or  advancements,  and  drew  interest 
until  the  deal  was  closed  after  the  grain  reached  its 
destination ;  that  as  between  the  drawer  and  the  drawee 
of  the  sight  drafts,  it  was  understood  and  intended  that 
the  title  of  the  grain  should  not  pass  until  it  was 
weighed  at  the  destination  and  was  found  to  be  of  the 
grade  specified,  and  that  only  so  much  of  the  grain 
shipped  as  reached  its  destination  and  graded  up 
should  be  accepted  and  paid  for.  The  evidence  fur- 
ther shows  that  appellant  in  fact  never  did  receive  pay 
for  any  of  the  grain  involved  in  the  shipments  in  ques- 
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tion  except  that  which  reached  its  destination  and 
graded  up.  The  parties  to  those  transactions  had  a 
right  to  make  such  a  contract.  If  that  was  the  con- 
tract then  appellant  was  the  owner  of  the  grain  while 
in  transit,  and  unless  there  is  something  in  the  Car- 
mack  Amendment,  when  applied  to  the  facts  in  this 
case,  to  prevent  it,  appellant  was  entitled  to  maintain 
an  action  to  recover  for  so  mueh,  if  any,  of  the  grain 
as  was  lost  in  transit. 

The  part  of  the  Carmack  Amendment  relied  on  is 
as  follows: 

**That  any  common  carrier,  railroad,  or  transporta- 
tion company  receiving  property  for  transportation 
from  a  point  in  one  state  to  a  point  in  another  state 
shall  issue  a  receipt  or  bill  of  lading  therefor  and  shall 
be  liable  to  the  lawful  holder  thereof  for  amy  loss, 
damage  or  injury  to  such  property  caused  by  it  or  by 
any  common  carrier,  railroad,  or  transportation  com- 
pany to  which  such  property  may  be  delivered  or  over 
whose  line  or  lines  such  property  may  pass,  and  no 
contract,  receipt,  rule,  or  regulation  shall  exempt  such 
common  carrier,  railroad  or  transportation  company 
from  the  liability  hereby  imposed:  Provided,  that 
nothing  in  this  section  shall  deprive  any  holder  of  such 
receipt  or  bill  of  lading  of  any  remedy  or  right  of 
action  which  he  has  under  existing  law. ' ' 

Appellee  contends  that  after  appellant  delivered  to 
the  drawees  of  the  sight  drafts  the  bills  of  lading  it 
was  no  longer  the  lawful  holder  of  them,  and  was 
prohibited  by  this  amendment  from  recovering  for  any 
loss  of  or  injury  to  such  property  while  in  transit. 

The  object  of  that  amendment  was  to  help  and  not 
to  hinder  interstate  shippers  in  recovering  for  losses 
of  goods  while  in  transit,  and  it  should  be  construed 
in  the  light  of  such  purpose.  Looney  v.  Oregon  Short 
Line  R.  Co.,  271  HI.  538. 

While  by  this  amendment  the  right  to  recover  for 
loss  of  goods  in  transit  in  interstate  shipments  is  given 
and  limited  to  the  lawful  holder  of  the  bill  of  lading, 
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and  while  the  possession  of  the  bill  of  lading,  even  by 
assignment  or  mere  delivery,  raises  the  presumption 
that  the  one  in  possession  is  the  lawful  holder,  it  is 
not  conclusive  and  is  always  subject  to  be  overcome  by 
a  showing  that  he  is  not  The  mere  possession  of  a  bUl 
of  lading  may  be  in  one  person,  while  the  lawful  holder 
of  it  may  be  an  entirely  different  one.  Whether  the 
one  in  possession  of  it*  is  the  lawful  holder  depends 
upon  the  intent  of  the  parties  in  giving  and  acquiring 
such  possession,  and  :what  that  intent  was  may  be 
shown  by  any  competent  proof.  Mr.  Justice  Duncan, 
now  of  the  Supreme  Court,  gives  emphasis  to  the  ef- 
fect of  the  intent  with  which  an  assignment  or  delivery 
of  possession  of  a  bill  of  lading  is  made  as  bearing  on 
the  question  of  whether  the  possessor  of  it  is  the  lawful 
holder  in  Idaho  Sheep  Co.  v.  Oregon  Short  Line  R. 
Co.,  188  111.  App.  591.  On  page  596  of  that  opinion  he 
says: 

^^The  right  of  action  is  in  positive  terms  of  said 
amendment  given  to  the  lawful  holder  of  the  receipt 
or  bill  of  lading,  and  it  requires  the  carrier  to  issue 
the  same.  These  provisions  are  sound  and  simple  and 
need  little  or  no  explanation.  The  owner  of  the  bill 
of  lading  was  regarded  in  law  as  an  owner  of  the 
goods  or  the  thing  shipped  before  the  Carmack  Amend- 
ment was  ever  enacted.  The  lawful  holder  of  the  bUi 
of  lading,  even  by  assignment  or  by  mere  delivery 
thereof  with  intent  to  transfer  the  goods,  has  at  all 
times  been  regarded  as  having  the  right  to  the  posses- 
sion of  the  goods  shipped,  and  property  rights  therein 
according  to  the  intent  of  the  parties  to  the  assignment 
or  delivery,  and  could  maintain  an  action  for  the  pos- 
.session  of  the  same.  Delivery  of  a  bill  of  lading  with 
intent  to  transfer  the  property  in  the  goods  is  a  svm- 
bolical  delivery  of  the  goods  and  passes  a  valid  title 
thereto." 

In  ''The  Carlos  F.  Roses/'  177  U.  S.  665,  671,  44  L. 

Ed.  933,  935,  the  court  says : 

^' pills  of  lading  stand  as  the  substitute  and  repre- 
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sentative  of  the  goods  described  therein,  and,  while 
quasi-negotiable  instruments,  are  not  negotiable  in  the 
full  sense  in. which  that  term  is  applied  to  bills  and 
notes.  The  transfer  of  the  bill  passes  to  the  trans- 
feree the  transferrer's  title  to  the  goods  described, 
and  the  presumption  as  to  ownership  arising  from  the 
bill  may  be  explained  or  rebutted  by  other  evidence 
showing  where  the  real  ownership  lies.  A  pledgee  to 
whom  a  bill  of  lading  is  given  as  security  gets  the 
legal  title  to  the  goods  and  the  right  of  possession  only 
if  such  is  the  intention  of  the  'parties,  and  that  inten- 
tion is  open  to  explanation.  Inquiry  into  the  trans- 
action in  which  the  bill  originated  is  not  precluded  be- 
cause it  came  into  the  hands  of  persons  who  may  have 
innocently  paid  value  for  it.  *  *  *  Even  if  bills 
of  lading  are  deli'vered,  that  circumstance  will  not  be 
sufficient,  unless  accompanied  with  an  understanding 
that  he  who  holds  the  bill  of  lading  is  to  bear  the  risk 
of  the  goods  as  to  the  voyage,  *  *  *  it  cannot 
be  held  to  work  any  change  in  the  property. ' ' 
See  also.  Ensign  v.  Illinois  Cent.  R.  Co.,  180  111.  App. 

In  Pecos  (&  N.  T.  Ry.  Co.  v.  Meyer  (Tex.  Civ.  App.) 
155  S.  W.  309,  the  court  defines  the  term  'Mawful 
holder''  to  mean  the  one  beneficially  entitled  to  recover 
for  loss  or  injury,  and  says  the  manual  possession. is 
not  prerequisite  to  the  right  to  sue. 

The  bills  of  lading  in  evidence  in  this  case  contained 
a  stipulation  or  rule  that  the  same  should  be  surren- 
dered before  the  grain  would  be  delivered.  We  think 
the  evidence  in  this  record  fairly  tends  to  show  that 
the  delivery  of  them  to  the  drawees  of  the  sight  drafts 
was  not  intended  as  a  transfer  of  the  ownership  of  the 
grain,  but  was  merely  intended  to  place  such  drawees 
in  a  position  where  they  could  comply  with  the  stipu- 
lation or  rule  referred  to  and  thereby  obtain  posses- 
sion of  the  grain,  weigh  it,  grade  it,  and  if  it  was  up  to 
grade,  close  the  deal. 
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If  the  title  to  the  gr^in  remained  in  appellant  until 
it  reached  the  point  of  destination  and  graded  up  and 
was  accepted  by  the  drawees  of  the  sight  drafts  as 
their  property,  then  of  course  no'  one  but  appellant 
could  recover  for  loss  or  injury  to  the  same  while  in 
transit.  That  being  true,  appellant,  under  the  prin- 
ciple announced  in  the  Pecos  case,  supra,  would  be  the 
lawful  holder  of  the  bills  of  lading,  while  the  grain 
was  in  transit  whether  it  had  them  in  its  manual  pos- 
session or  not.  The  fact  that  appellant  sold  to  others 
all  the  grain  that  finally  reached  its  destination,  and 
the  further  fact  that  bills  of  lading  were  delivered  to 
such,  purchasers  and  were  in  turn  delivered  by  them 
to  ai)pellee  in  exchange  for  the  grain,  cannot  be  held 
to  defeat  appellant's  right  to  recover  for  the  grain 
that  never  reached  its  destination. 

Wliat  has  been  said  as  to  the  ownership  of  the 
grain,  and  the  effect  of  the  delivery  to  the  buyer  of  the 
bill  of  lading,  applies  with  equal  force  to  the  intrastate 
shipment. 

Appellant  offered  in  evidence  threft  affidavits  of  per- 
sons who  weighed  separate  shipments  of  grain  at  their 
destination  for  the  purpose  of  showing  that  all  the 
grain  shipped  was  not  delivered.  Objections  made 
to  these  affidavits  were  sustained.  The  statute  under 
which  they  were  offered  is  paragraph  118,  sec.  1,  ch. 
114,  Kurd's  Revised  Statutes  (J.  &  A.  H  8920) :    • 

'*  Evidence  —  Shortage.  If  any  such  corporation 
shall,  upon  the  receipt  by  it  of  any  grain  for  trans- 
portation, neglect  or  refuse  to  weigh  and  receipt  for 
the  same,  as  aforesaid,  the  sworn  statement  of  the 
shipper,  or  his  agent  having  personal  knowledge  of  the 
amount  of  grain  shipped,  shall  be  taken  as  true,  as  to 
the  amount  so  shipped;  and  in  case  of  the  neglect  or 
refusal  of  any  such  corporation,  upon  the  delivery  by 
them  of  any  grain,  to  weigh  the  same,  as  aforesaid, 
the  sworn  statement  of  the  person  to  whom  the  same 
was  delivered,  or  his  agent  having' personal  knowledge 
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of  the  weight  thereof,  shall  he  taken  as  true,  as  to  the 
amount  delivered.  And  if,  by  such  statements,  it  shall 
appear  that  such  corporation  has  failed  to  deliver  the 
amount  so  shown  to  be  shipped,  such  corporation  shall 
be  liable  for  the  shortage,  and  shall  pay  to  the  person 
entitled  thereto  the  full  market  value  of  such  shortage, 
at  the  time  and  place  when  and  where  the  same  should 
have  been  delivered." 

Appellee  insists  there  was  no  error  in  refusing  to 
admit  these  affidavits  in  evidence  for  several  reasons : 
First,  that  they  were  not  made  by  the  person  receiving 
the  grain  or  by  an  agent  of  such  person  having  a 
knowledge  thereof;  second,  because  they  did  not  show 
on  their  face  that  they  were  made  by  the  person  named 
in  the  statute  quoted;  third,  that  appellant  was  not 
the  proper  person  to  bring  the  suit  and  therefore  it 
was  immaterial  to  this  suit  what  the  grain  weighed 
at  the  point  of  destination ;  fourth,  that  there  was  no 
proof  in  the  record  as  to  the  value  of  the  grain  claimed 
to  have  been  lost  and  therefore  the  amount  of  it  was 
immaterial. 

In  regard  to  the  introduction  of  evidence,  courts  are 
governed  by  the  laws  of  the  forum.  The  statute  above 
referred  to  is  a  rule  of  evidence  and  provides  that  the 
sworn  statement  of  the  person  to  whom  goods  are  de- 
livered, or  his  agent  having  personal  knowledge  of  the 
facts,  shall  be  taken  as  true  as  to  the  amount  delivered. 
The  statute  does  not  require  that  proof  of  whom  the 
person  is  who  makes  the  affidavit  and  what  his  relation 
is  to  the  t)erson  who  received  the  goods  shall  be  con- 
tained in  the  affidavit.  In  the  absence  of  such  statutory 
requirement  it  is  clearly  competent  to  prove  such  facts 
by  other  evidence.  The  statute  referred  to  being  a 
rule  of  evidence  only,  does  not  and  cannot  tend  to  in- 
crease or  decrease  liability,  and  therefore  applies  to 
all  shipments  whether  interstate  or  intrastate. 

There  is  proof  in  the  rocord  tending  to  show  that 
the  railroads  did  not  weigh  the  grain  at  its  destination ; 


270  'Appellate  Coubts  op  Illinois. 

Farmers'  Grkin  Co.  v.  Illinois  Central  R.  Co.,  201  111.  App.  26L 

that  the  grain  in  these  shipments  was  sold  subject  to 
the  weights  taken  by  the  weighers  of  the  various  boards 
of  trade  and  exchanges  at  the  various  places  where  the 
grain  was  delivered.  If  that  is  true,  then  such  weighers 
were  by  such  arrangements  constituted  the  agents  of 
all  persons  concerned,  for  the  purpose  of  weighing  the 
grain,  and  their  aflBdavits  were  competent  evidence 
under  the  statute  referred  to. 

The  point  made  that  as  there  was  no  proof  of  the 
value  of  the  grain,  therefore  proof  of  the  amount  lost 
was  immaterial,  has  no  force.  There  is  no  hard  and 
fast  rule  governing  the  order  of  the  introduction  of 
such  proof.  It  is  entirely  competent  to  introduce  first 
either  proof  of  the  amount  of  property  lost  and  then 
of  its  value,  or  first  proof  of  its  value  and  then  the 
amount  lost. 

Appellant  offered  proof  as  to  what  the  market  value 
of  grain  was  at  the  point  of  destination  of  some  or  all 
of  these  shipments,  but  on  objection  it  was  excluded. 
The  witness  was  not  a  resident  of  these  several  places, 
but  he  had  sold  grain  on  the  market  at  all  of  such 
places  and  had  kept  a  record  of  the  same  in  a  book 
kept  for  that  purpose.  Appellant  offered  to  prove  that 
these  books  were  correct  and  that  the  witness  by  re- 
freshing his  mind  by  reference  to  them  was  able  to 
tell  what  the  fair  cash  market  value  of  the  grains  in 
question  was  at  the  time  and  place  in  question.  We 
think  the  evidence  was  competent.  Of  course  its  weight 
was  a  matter  for  the  jury  to  determine. 

For  the  errors  pointed  out  the  judgment  is  reversed 
and  the  cause  is  remanded    for  a  new  trial. 

Reversed  (md  remanded. 
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In   the   Matter   of  the   Estate   of   Isaac   Crelghton, 

Deeeased. 
Mary  C.  Crelghton,  Appellee,  y.  Robert  F.  Crelghton  et 

al.,  Executors,  Appellants. 

(Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Vermili(Mi  county;  the  Hon. 
E.  R.  E.  KiMBBOUGH,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1915.  Affirmed.  Opinion  filed  April  21,  1916.  Re- 
hearing denied  June  30,  1916. 

Statement  of  the  Case. 

Petition  by  Mary  C.  Creighton,  petitioner,  against 
Robert  F.  Creighton  and  others,  executors  of  the  es- 
tate of  Isaac  Creighton,  deceased,  respondents,  to  have 
a  widow's  award,  as  provided  by  the  statute,  set  apart. 
From  an  order  in  favor  of  the  petitioner,  the  respond- 
ents appealed  to  the  Circuit  Court  where  a  trial  was 
had  de  novo.  From  a  like  order  entered  therein,  the 
respondents  appeal. 

DwYEB  &  DwYEB,  f or  appellants. 

Acton  &  Acton,  for  appellee. 

Mr.  Justice  Graves  delivered  the  opinion  of  the 
court. 

Abstract  of  the   Decision. 

1.  CouBTfl,  I  105* — when  ProlMte  Court  has  jurisdiction.  The 
Probate  Courts  of  this  State  have  Jurisdiction  to  determine  whether 
a  petitioner  is  entitled  to  a  widow's  award,  even  where,  in  deter- 
mining that  question,  it  Is  necessary  to  exercise  equitable  power. 

2.  Executors  and  administbatobs,  |  13* — when  trial  de  novo  on 
appeal.  A  hearing  in  the  Circuit  Court  on  appeal  from  the  Probate 
Court  is  de  novo. 


•8«e  minolt  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  tame 
ate  mad  eeetlon  number. 
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»  ^ 

Kerber  v.  Stroh,  201  111.  App.  272. 

3.  ExEcuTOBB  AND  ADMINI8TBAT0B8,  §  180* — whett  release  ^y 
widow  of  right  to  atvard  is  void.  Evidence  introduced  on  a  hearing 
of  a  widow's  petition  to  have  her  statutory  award  set  apart  held 
to  show  that  a  release  by  her  of  her  right  thereto  was  obtained  by 
fraud  and  misrepresentation,  and  was  void. 


Matthew  Kerber,  Appellant,  y.  Clans  Stroh,  Appellee. 

(Not  to  be  reported  in  fnlL) 

Appeal  fr<»n  the  Circuit  Court  of  McLean  county;  the  Hon. 
CoLosTiN  D.  Mtebs,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1915.  Affirmed*  Opinion  filed  April  21,  1916.  Re- 
hearing denied  June  30,  1916. 

Statement  of  the  Case. 

Bill  for  injunction  filed  by  Matthew  Kerber,  com- 
plainant, against  Glaus  Stroh,  defendant,  to  enjoin  the 
defendant  from  erecting  and  maintaining  dikes  along 
a  drainage  ditch  on  his  land  so  as  to  cause  drainage 
waters  to  back  up  on  the  complainant's  land.  From  a 
decree  for  complainant,  defendant  appeals. 

Twenty  years  before  the  filing  of  the  bill  the  com- 
plainant's grantor  and  the  defendant  had  by  agree- 
ment constructed  a  drainage  ditch  over  the  defendant's 
land,  draining  a  pond  situated  partly  on  his  land  and 
partly  on  that  of  the  complainant,  who  was  an  upper 
proprietor.  Thereafter  the  defendant,  in  order  to  pre- 
vent the  water  from  such  ditch  overflowing  his  land, 
constructed  dikes  along  the  ditch,  which,  owing  to  its 
inadequate  size,  caused  the  water  to  set  back  on  the 
complainant's  land. 

Livingston  &  Bach,  for  appellant. 

•Sm  nilnola  Note*  Digest,  Vols.  XI  lo  XV,  aod  CvmiilatlT«  Quiierlx.  Miae 
tapie  Mid  taetton  nninlMr. 
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Sterling  &  Whit.mobb,  for  appellee. 

Mb.  Justice  GbaVes  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Watebs  and  wateb  courses,  f  22* — when  construction  of  dikes 
may  be  enjoined  by  upper  riparian  owner.  Where  a  ditch  across 
a  lower  proprietor's  land  had  served  to  drain  the  land  of  an  upper 
proprietor  for  over  twenty  years,  helfl  that  the  latter  could  enjoin 
the  former  from  building  and  maintaining  dikes  constructed  within 
twenty  years  along  the  bank  of  the  ditch  so  as  to  prevent  waters 
therefrom  from  overflowing  his  land,  it  appearing  that  the  dikes 
caused  the  water  to  back  up  on  the  upper  proprietor's  land,  owing 
to  the  insufficiency  of  the  ditch  to  take  care  of  the  entire  flow,  since 
the  upper  proprietor  had  the  right  to  have  such  excess  water  as 
the  ditch  could  not  take  care  of,  flow  over  the  lower  proprietor's 
land,  as  it  had  done  before  any  artificial  construction  had  been 
made^ 


George  H.  Lucas  and  Elizabeth  Sehleder,  Appellees,  t. 
0.  A.  Smith  and  Bettye  Smith,  Appellants. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court'  of  Tazewell  county;  the  Hon. 
Thbodobe  N.  Gbeen,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1915.  Affirmed.  Opinion  filed  April  21,  1916.  Re- 
hearing denied  June  30,  1916. 

Statement  of  the  Case. 

In  foreclosure  proceedings  by  George  H.  Lucas  and 
Elizabeth  Schleder,  complainants,  against  0.  A.  Smith 
and  Bettye  Smith,  defendants,  Elizabeth  Schleder  ap- 
plied for  and  obtained  a  writ  of  assistance  against 
0.  A.  Smith  for  possession  of  land  purchased  by  the 

*8ee  UllnoU  Note«  Digest,  Volt.  XI  to  XV,  and  Cumulative  Quarterly, 'same 
t4ipie  and  eectlan  number. 
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petitioner  at  the  foreclosure  sale.    From  such  order, 
the  defendants  appeal. 

The  decree  of  foreclosure  provided,  in  substance, 
that  defendants  should  pay  to  complainants,  the 
holders  of  the  mortgage  foreclosed,  the  amount  found 
due  by  a  day  fixed ;  that  in  default  thereof  the  prem- 
ises be  sold ;  that  at  the  expiration  of  the  time  of  re- 
demption the  master  should  execute  and  deliver  to 
the  purchaser  a  deed  for  the  premises  sold;  and  that 
upon  the  delive'ry  of  stich  deed  the  holders  thereof 
should  be  let  into  possession  of  the  premises  so  con- 
veyed. The  record  showed  that  the  premises  were  sold 
and  were  purchased  by  petitioner;  that  after  the  time 
of  redemption  expired,  the  master  executed  and  de- 
livered to  her  a  deed  for  the  same,  but  that  defendants 
did  not  deliver  up  possession  of  the  same  to  her;  that 
petitioner  then  caused  a  copy  of  the  order  confirming 
the  master *s  report  of  sale,  and  a  copy  of  the  master's 
deed  to  4)e  served  on  defendant  0.  A.  Smith,  and  there- 
upon demanded  possession  of  the  premises,  which  he 
still  refused  to  surrender. 

«  • 

0.  A.  Smith,  for  appellants. 

Gt.  W.  Cunningham,  for  appellees. 

Mr.  Justice  Graves  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Assistance,  Writ  op,  §  1* — when  appropriate  process.  A  writ 
of  assistance  is  an  appropriate  process  to  be  issued  from  a  court 
of  chancery  to  place  the  purchaser  of  mortgaged  premises  under  a 
foreclosure  sale  in  possession  after  the  master's  deed  has  been 
delivered  to  such  purchaser,  and  the  time  for  redemption  has  ex- 
pired. 

2.  Assistance.  Writ  of,  |  13* — when  purchaser  at  foreclosure 

*See  nilnols  Not^s  Digest,  Vols.  XI  to  XV,  and  Camnlatlve  Quarterly, 
topic  and  section  number. 
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sale  entitled  to.  Where,  after  the  expiration  of  the  period  of  re- 
demption of  land  sold  on  foreclosure,  the  master  executed  and 
delivered  a  deed  thereto  to  the  purchaser,  who,  on  failure  of  the 
defendants  to  deliver  the  possession  of  the  premises,  filed  a  copy 
of  tlie  order  confirming  the  master's  report  and  sale  and  caused  a 
copy  of  the  master's  deed  to  be  served  on  the  defendants  and 
demanded  possession  of  the  premises,  held  that  such  purchaser  had 
complied  with  all  the  requirements  of  law  and  terms  of  the  decree 
and  was  entitled  to  a  writ  of  assistance  to  obtain  possession  of  the 
property. 

3.  Assistance,  Writ  of,  §  6* — when  incident  of  foreclosure  pro- 
ceedings. A  writ  of  assistance  for  possession  of  property,  pur- 
chased on  a  foreclosure  sale,  after  the  expiration  of  the  period  of 
redemption  is  not  a  new  suit  but  is  an  incident  of  the  foreclosure 
proceedings. 

4.  Assistance,  Writ  op — what  may  not  he  tried  on  application 
for.  The  title  to  property  cannot  be  tried  on  an  application  for  a 
writ  of  assistance,  as  only  the  right  of  possession  is  involved. 

5.  Assistance,  Writ  of — when  no  advantage  may  be  taken  of 
filing  of  sworn  answer.  When  no  answer  is  necessary  to  a  petition 
for  a  writ  of  assistance  or  when  the  answer  under  oath  is  waived, 
no  advantage  can  be  taken  by  filing  a  sworn  answer. 

6.  Assistance,  Writ  of — when  no  advantage  may  he  taken  of 
absence  of'  replication.  Where  an  answer  to  a  petition  for  a  writ 
of  assistance  is  necessary  and  one  is  filed,  if  the  matter  is  sub- 
mitted for  hearing  without  a  replication  and  without  objection,  no 
advantage  can  thereafter  be  taken  of  the  absence  of  it 


B.  W.  Sutton,  Appellee,  t.  Alexander  Hanee,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Douglas  county;  the  Hon. 
B^BANKiJN  H.  BoGGS,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1915.  Reversed  with  finding  of  fact  Opinion  filed 
April  21,  1916. 

Statement  of  the  Case. 

Action  in  trespass  for  false  imprisonment  by  R.  W. 
Sutton,  plaintiff,  against  Alexander  Hance,  defendant. 

*Hee  minoU  Notes  Dijrett,  Vols.  XI  to  XV,  and  CnmnlstlTe  Qnarterlj',  same 
topic  and  section  namber. 
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From  a  judgment  for  plaintiff,  defendant  appeals. 
The  plaintiff  alleged  that  he  was  arrested  at  the  in- 
stance of  the  defendant  by  a  police  officer  without  a 
warrant.  . 

P.  M.  MooRE  and  John  H.  Chadwick,  for  appellant. 

W.  W.  Beeves,  Edwabd  C.  Cbaio,  Donald  B.  Cbaig 
and  James  W.  Craig,  Jb.,  for  appellee. 

Mb.  Justice  Graves  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

False  impbisonment,  |  28* — when  evidence  sufficient  to  show 
that  plaintiff  was  arrested  on  warrant  properly  issued.  In  an  aetion 
in  trespass  for  false  imprisonment,  where  the  plaintllTB  sole  con- 
tention was  that  he  was  arrested  without  a  warrant,  evidence  held 
to  show  that  he  was  arrested  on  a  warrant  duly  issued  out  of  a 
court  of  competent  Jurisdiction. 


Eva  Conrad,  Appellee,  v.  St.  Louis,  Springfield  &  Pe- 
oria Railroad,  Appellant. 

(Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Tazewell  county;  the  Hon. 
Theodore  N.  Gbeex,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1915.  Reversed  and  remanded.  Opinion  filed  April 
21,  1916. 

Statement  of  the  Case. 

Action  for  personal  injuries  by  Eva  Conrad,  plain- 
tiff, against  the  St.  Louis,  Springfield  &  Peoria  Bail- 
road,  a  corporation,  defendant.  From  a  judgment  for 
plaintiff,  defendant  appeals. 

*8ee  nilnols  Notes  Divest,  Vols.  XI  to  XV,  and  CnmnlstiTe  Qvarteriv,  MiiMe 
topic  and  sectlmi  number. 
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"  ■         '       « 

Plaintiff  boarded  a  car  of  defendant  at  Peoria,  Illi- 
nois, to  be  conveyed  to  Mackinaw.  The  car  was  well 
filled.  Some  of  the  witnesses  said  there  were  no  va- 
cant seats  and  others  that  there  were.  Plaintiff  said 
she  saw  none.  After  the  car  had  gone  a  short  distance 
it  came  to  a  stop,  and  the  evidence  tended  to  show 
that  when  it  started  again  it  did  so  with  a  jerk,  al- 
though there  was  quite  a  sharp  conflict  in  the  evidence 
on  that  point.  Whatever  the  fact^  were  as  to  the  sud- 
denness with  which  the  ftar  was  started,  plaintiff  was 
jerked,  was  thrown,  or  fell  down  to  the  floor  of  the  car. 
There  was  a  conflict  in  the  evidence  in  regard  to 
whether  she  came  to  a  sitting  posture  or  was  prostrate 
upon  the  floor.  She  was  assisted  to  arise  and  accepted 
a  proffered  seat  and  continued  her  journey  to  her  home 
town,  where  she  alighted  from  the  car  and  walked  to 
her  home,  about  four  blocks.  The  next  day  she  went 
to  church  and  Sunday  school,  where  she  says  her  neck 
and  hips  hurt  her  severely.  From  there  she  went  to  a 
doctor's  office  and  was  advised  to  put  a  hot  water 
bottle  on  her  hips  and  hot  applications  on  her  neck, 
which  she  did  with  good  results,  but  she  claimed  that 
she  suffered  considerable  pain  as  well  as  other  ill 
results  of  the  fall  for  several  weeks.  The  extent  of 
her  injuries  was  also  seriously  contested.  She  brought 
this  suit  later,  charging  in  the  first  count  of  her  dec- 
laration that  defendant  negligently  managed  and  oper- 
ated its  car  and  particularly  that  it  negligently  and 
violently  started  its  car ;  and  in  the  second  count,  that 
the  car  was  crowded  with  passengers  and  that  while 
she  was  attempting  to  get  a  seat  defendant  violently, 
carelessly  and  negligently  started  its  car  suddenly  and 
with  great  force  and  threw  her  down.  She  secured  a 
verdict  and  judgment  for  $3,375. 

Pbettyman,  VeLiDB  &  Prettyman  and  George  W. 
Black,  for  appellant ;  George  W.  Burton,  of  counsel. 
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T.  N.  Smith  and  Cubran  &  Dempsey,  for  appellee. 

Mb.  Justice  Graves  delivered  the  opimon  of  the 
court. 

Abstraet  of  the  Decision. 

1.  Instructions,  f  7* — when  jury  should  he  instructed  accu- 
rately. Where  the  evidence  is  sharply  conflicting,  it  is  important 
that  the  jury  be  instructed  with  substantial  accuracy. 

2.  Tkial,  §  185* — wKat  instruction  directing  verdict  iMist  oonr 
tain.  An  instruction  directing  a  verdict  for  the  plaintiff  must  in* 
elude  all  the  elements  necessary  to  a  recovery. 

3.  Negligence,  §  204* — when  direction  of  verdict  erroneoui. 
Where  a  count  in  a  declaration  in  an  action  for  pwsonal  injuries 
limits  the  denial  of  contributory  negligence  to  the  instant  of  the 
injury,  an  instruction  directing  a  verdict  for  the  plaintiff  on  proof 
of  the  allegations  in  such  count  by  a  preponderance  of  the  evi- 
dence is  erroneous,  as  a  plaintiff  must  negative  contributory  neg- 
ligence in  getting  into  the  position  in  which  he  was  when  injured. 

4.  Negugence,  f  208* — when  instruction  ignoring  contributory 
negligence  erropreous.  An  instruction  in  a  personal  injury  action 
to  the  effect  that  a  common  carrier  is  held  strictly  responsible  for 
all  consequences  which  directly  flow  from  the  negligent  conduct 
of  its  servant,  held  erroneous  in  ignoring  the  question  of  contribu- 
tory negligence. 

5.  Negligence,  |  228* — when  instruction  on  due  care  erroneous. 
An  instruction  in  an  action  for  personal  injuries,  limiting  the 
necessity  of  the  exercise  of  due  care  on  the  part  of  the  plaintiff 
to  the  time  of  the  injury  and  immediately  before  that  time,  held 
erroneous  in  consideration  of  the  facts  shown. 

6.  Appeal  and  error,  |  1542* — when  instruction  on  damages  not 
reversihly  erroneous.  In  an  action  for  personal  injuries,  an  in- 
struction allowing  the  jury  to  consider  all  elepients  of  damage  con- 
cerning which  there  was  any  evidence  in  the  case,  held  not  reversi- 
ble error  where  there  was  no  evidence  of  any  elements  of  damage 
not  declared  on  in  the  declaration.        * 

7.  Damages,  §  211* — when  instruction  allowing  damages  for 
prospective  suffering  and  loss  of  health  erroneous.  In  an  action 
for  personal  injuries,  an  instruction  that  the  jury  might  consider 
on  the  question  of  damages,  among  other  things,  "also  such  pros- 
pective suffering  and  loss  of  health,  if  any,  as  the  jury  may  believe 
from  the  evidence  before  them  in  this  case  the  plaintiff  has  sns- 
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tained  by  reason  of  such  Injuries,  If  any,  In  the  future  upon  the 
plaintiff,"  held  misleading  and  erroneous. 

8.  EiYiDENCE,  I  437* — when  sufficient  Ifasis  Mhouon  for  hypothetical 
question*  In  an  action  for  personal  Injuries,  evidence  that  the 
plaintiff  suffered  from  pain  In  the  hips,  held  sufilclent  on  which  to 
base  a  hypothetical  question  In  which  "pain  In  the  buttocks"  was 
mentioned  as  an  element  of  damage. 

9.  Byidence,  §  436* — wJiat  facta  may  he  assumed  in  hypothetical 
question.  In  an  action  for  personal  Injuries  alleged  to  have  been 
sustained  by  the  plaintiff  while  traveling  on  the  defendant's  rail- 
way train,  an  objection  to  a  hypothetical  question  put  to  an  expert 
witness  for  the  plaintiff  on  cross-examination,  assiunlng  that  the 
Injury  was  caused  by  an  automobile  accident,  concerning  which 
there  was  nothing  in  the  evidence,  but  which  examining  counsel 
advised  the  court  they  expected  to  prove,  held  improperly  over- 
ruled, as  in  such  case  any  fact  which  in  the  sound  discretion  of 
the  court  Is  pertinent  to  the  inquiry,  whether  the  same  has  been 
testified  to  or  not,  may  be  assumed  in  a  hypothetical  question  to 
test  the  accuracy,  learning  or  skill  of  the  witness. 

10.  Evidence,  |  165* — when  report  of  conductor  inadmissible  as 
self-serving  statement.'  In  an  action  for  personal  Injuries  alleged 
to  have  been  sustained  by  the  plaintiff  while  riding  on  the  defend- 
ant's railway  train,  a  report  made  by  the  conductor  of  the  train 
to  the  defendant  concerning  a  conversation  he  had  with  the  plain- 
tiff shortly  after  the  accident,  was  held  Inadmissible,  as  at  best  it 
was  but  a  self-serving  statement 

11.  Appeal  and  ebbob,  |  812* — what  hill  of  exceptions  must  con- 
tain. The  conduct  of  counsel  during  trial  not  sho^^  in  the  bill  of 
exceptions  will  not  be  considered  on  appeal  as  ground  for  reversal. 

*Bee  niinoU  Notet  Digest,  Vols.  XI  lo  XV,  and  ComnlatlTe  Qoarterly,  Mune 
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Adrian  E.  Cooper  and  Charles  Cooper,  trading  as  Coop- 
er Brothers,  Appellants,  t.  Brown-Danskin  Com- 
pany, Appellee. 

(Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Macoupin  county;  the  Hon. 
Frank  W.  Bubton,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1915.  Reversed  with  judgment  here.  Opinion  filed 
April  21,  1916.    Rehearing  denied  June  30,  1916. 

Statement  of  the  Case. 

Action  by  Adrian  E.  Cooper  and  Charles  Cooper, 
partners,  trading  as  Cooper  Brothers,  plaintiffs, 
against  the  Brown-Danskin  Company,  a  corporation, 
defendant,  to  recover  a  balance  due  on  a  sale  of  a  stock 
of  merchandise.  From  judgment  for  defendant,  the 
plaintiffs  appeal 

Edwabd  C.  Knotts  ajid  Victor  Hemphill,  for  ap- 
pellants. 

James  B.  Seabcy  and  B.  0.  Willabd,  for  appellee. 

Mb.  Justice  Graves  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Contracts,  §  177* — how  construed.  A  contract  must  be  so 
construed  as  to  carry  out  the  intention  of  the  transacting  parties 
as  expressed  in  the  language  used. 

2.  Exchange  of  pbopebty,  |  1* — when  inventory  price  of  mer- 
chandiae  given  in  exchange  for  land  deemed  controlling.  A  con- 
tract for  the  sale  of  a  stock  of  merchandise  by  the  plaintifTs  to  the 
defendant  and  for  the  purchase  by  the  plaintiffs  from  the  defend- 
ant of  land,  the  amount  to  be  paid  for  the  merchandise  to  be 
allowed  as  credit  on  the  purchase  price  of  the  land,  construed  to 

•8««  lUinols  Notes  Digest,  Vols.  XI  to  XV,  and  Camalative  Quarterly,  saniv* 
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mean  that  the  defendant,  after  allowing  a  specified  part  of  the  pur- 
chase price  of  the  stock  of  merchandise  as  credit  on  the  land,  was 
to  pay  to  the  plaintiffs  in  cash,  on  the  execution  of  a  bill  of  sale 
€it  the  merchandise,  the  difference  between  such  sum  and  the 
amount  at  which  it  was  inventoried  at  the  time  of  the  transfer,  and 
not  the  difference  between  such  sum  and  the  amount  the  defend- 
ant should  realize  from  the  sale  of  it 


William  H.  Stroh,  Thomas  Chrlstensen,  Fred  J.  Stein, 
Henry  Brandt,  Harmon  Heinrichs,  Martin  Meyer, 
T.  J.  Llddle,  Charles  Sheppleman,  Edward  J. 
Steinberg  and  A.  M.  Knntz,  Appellants,  y.  A.  J. 
Casner,  Frank  Elliott,  Peter  Leenerman,  Henry 
Zanders  and  E.  Rudolph,  President  and  Board  of 
Education  of  Sibley  High  Sehool  District,  in  the 
County  of  Ford,  and  the  Sibley  High  School  Dis- 
trict, Appellees. 

1.  Equity,  §  22S* — what  is  proper  practice  tohen  part  of^  WW 
detnurred  to.  Where  part  of  a  bill  in  equity  is  answered  and  a 
demurrer  is  filed  to  the  remainder,  the  court  should  first  dis- 
pose of  the  demurrer  and,  if  it  is  overruled,  require  an  answer 
to  the  part  demurred  to  and  hear  the  Issues  made,  and  if  the 
demurrer  Is  sustained,  it  should  hear  the  issues  made  by  the 
answer. 

2.  Equitt,  f  229* — when  Mil  may  not  he  dismissed.  Sustaining 
a  demurrer  to  a  part  of  a  bill  does  not  authorize  the  dismissal  of 
the  bill  where  it  contains  proper  allegations  not  challenged  by  the 
demurrer  showing  a  right  to  the  relief  asked. 

8.  Schools  anb  school  distbicts,  f  86* — who  may  maintain  hill 
to  enjoin  performance  of  void  contract  hy  school  district.  Owners 
of  property  and  taxpayers  in  a  township  high  school  district  may 
maintain  a  bill  to  enjoin  the  performance  of  a  contract  made  by 
such  district  and  claimed  to  be  void  when  the  performance  of 
it  would  effect  the  rights  generally  of  the  taxpayers  of  that  school 
district 

4.  Schools  Ain>  school  districts — wfiat  powers  are  possessed  hy. 
School  districts   are   municipal  corporations   and   have  only   such 

•See  nUnois  Notes  DIsert,  VoU.  XI  lo  XV,  and  CnmalatKe  Quarterly,  Mun« 
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powers  as  are  specially  granted  to  them  by  the  statutes  or  such 
as  are  necessary  to  carry  into  effect  such  granted  powers. 

5.  ScHooi^  AND  SCHOOL  DisTBiCTS,  §  82* — When  school  districU 
no  power  to  make  contract.  A  high  school  district  and  a  school  dis- 
trict, lying  within  such  high  school  district,  have  no  power  to  enter 
into  a  contract  to  build  and  maintain  a  school  building  jointly. 

6.  Schools  and  school  districts,  {  55* — when  officert  of  schooU 
may  not  delegate  powers.  Boards  of  education  of  township  high 
schools  and  boards  of  directors  of  district  schools  cannot  delegate 
to  others  the  discretionary  powers  conferred  upon  them  by  law. 

7.  Schools  and  school  districts,  §  86* — when  taxpayer  may 
enjoin  fulfilment  of  contract  for  construction  of  school  building. 
A  taxpayer  in  a  high  school  district  may  enjoin  such  district  and 
the  board  of  education  therein  from  carrying  out  an  alleged  con- 
tract with  the  directors  of  a  school  district,  situated  within  such 
high  school  district,  providing  for  the  joint  constructi<Hi  and  main- 
tenance of  a  school  building. 

Appeal  from  the  Circuit  Court  of  Ford  county;  the  Hon.  George 
W.  Paxton,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.  Reversed  and  remanded  with  directions.  Opinion  filed 
April  21,  1916. 

Cloud  &  Thompson,  for  appellants. 

■ 

Kbbr  &  LiNDLEY,  for  appellees. 

Mr.  Justice  Graves  delivered  the  opinion  of  the 
court. 

Appellants,  owners  of  property  and  taxpayers  in 
the  Sibley  Township  High  School  Distri^jt  in  the  Coun- 
ty of  Ford,  filed  their  bill  in  chancery  against  that 
liigh  school  district  and  its  board  of  education,  pray- 
ing for  an  injunction  and  restraining  the  defendants 
from  issuing  certain  proposed  bonds  to  the  amount  of 
$12,000,  and  from  carrying  out  ^*an  arrangement"  or 
contract  already  entered  into  with  School  District  No. 
48,  lying  within  said  Sibley  High  School  District, 
and  its  board  of  directors,  to  jointly  build  and  main- 
tain on  the  site  of  the  schoolhouse  of  said  District  No. 

*Se«  lllinolH  Notes  Digest,  Vols.  XI  to  XV,  and  CamnlattTo  QvArterl/, 
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48,  a  building  to  be  used  jointly  by  the  two  districts 
for  school  purposes. 

Appellees  answered  so  much  of  said  bill  as  referred 
to  the  bond  issue,  confessing  the  allegations  thereof 
and  admitting  that  they  should  be  enjoined  from  issu- 
ing such  bonds,  and  filed  a  demurrer  to  the  balance 
of  the  bill.  The  court,  without  first  disposing  of  the 
demurrer,  heard  the  part  of  the  bill  answered  unto  and 
granted  the  relief  therein  prayed.  Later  the  demurrer 
was  heard  and  sustained.  Just  what  was  done  by  the 
court  with  the  bill  when  the  demurrer  to  part  of  it 
was  sustained  is  left  in  doubt.  On  page  25  of  the 
transcript  it  is  recited  jthat  a  decree  was  entered  *  *  dis- 
missing the  bill  of  complaint  for  want  of  equity  •  *  • 
which  said  decree  is  a  separate  written  and  signed  de- 
cree in  the  words  and  figures  following,  towit. ' '  Then 
follows  a  decree  showing  the  sustaining  of  the  de- 
murrer and  the  dismissal  of  that  part  of  the  bill  de- 
murred to  for  want  of  equity,  but  reciting  that  as 
the  bill  was  properly  filed  to  restrain  the  bond  issue, 
the  defendants  (appellees)  should  pay  the  costs. 

Again  on  page  32  of  the  transcript  appears  what 
purports  to  be  the  clerk's  record  of  the  same  proceed- 
ings, showing  the  hearing  on  the  demurrer,  that  it  was 
sustained  and  that  a  decree  was  entered  **  dismissing 
the  bill  of  complaint  for  want  of  equity. ' ' 

As  we  view  it,  it  is  immaterial  whether  the  bill  or 
part  of  it  was  dismissed,  either  of  such  orders  would 
be  erroneous. 

The  practice  of  answering  a  part  of  a  bill  and  de- 
murring to  the  balance,  at  the  same  time,  in  one  paper 
or  pleading,  while  perhaps  permissible  in  some  cases, 
is  not  to  be  favored,  and  when  it  is  done  the  court 
should  dispose  of  the  demurrer  first,  and  if  it  is  over- 
rule^, require  an  answer  to  so  much  of  the  bill  as  has 
not  already  been  answered,  and  then  hear  the  case  on 
all  the  issues  so  made  by  the  pleadings,  thereby  obviat- 
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ing  the  necessity  of  separate  hearings  on  the  merits 
of  the  separate  issues  made  by  the  pleadings.  In  case 
the  demurrer  is  sustained,  the  court  should  then  hear 
and  determine  the  issues  that  are  made  on  the  part  of 
the  bill  answered.  Sustaining  a  demurrer  to  part  of  a 
bill  does  riot  authorize  the  dismissal  of  a  bill  where  it 
contains  proper  allegations  not  challenged  by  the  de- 
murrer showing  a  right  to  the  relief  asked.  Beau- 
champ  V.  Gibbs,  1  Bibb  (Ky.)  481 ;  Cole  v.  Cole,  69  N. 
J.  Eq.  3  (59  A.  895) ;  Kollehner  v.  Brown,  143  111.  App. 
425. 

That  appellees  as  owners  of  property  and  taxpayers 
in  the  township  high  school  district  may  maintain  a 
bill  to  enjoin  the  performance  of  a  contract  made  by 
such  district  and  claimed  to  be  void,  when  the  per- 
formance of  it  would  affect  the  rights  generally  of  the 
taxpayers  of  that  school  district,  has  been  settled  by 
the  Supreme  Court.  Stevens  v.  Henry  County,  218 
ni.  468;  Lindblad  v.  Board  of  Education,  221  111.  261. 

Counsel  for  both  appellants  and  appellees  have  ar- 
gued this  case  upon  the  apparent  theory  that  the  sus- 
taining of  appellees'  demurrer  amounted  to  a  holding 
by  the  court  that  the  contract  sought  to  be  enjoined 
was  a  legal  one,  and  that  the  bill  is  suflScient,  when  the 
truth  of  the  averments  therein  contained  is  confessed 
by  the  demurrer  to  fairly  present  the  question  of  the 
legality  or  illegality  of  such  contract  to  the  court  for 
determination.  We  will  therefore  limit  ourselves  to 
the  determination  of  that  question. 

Before  the  contract  can  be  held  to  be  a  legal  contract 
two  questions  must  be  answered  in  the  affirmative: 
First,  Can  two  school  districts  lawfully  unite  in  build- 
ing and  maintaining  a  schoolhouse  to  be  used  by  the 
two  districts  jointly?  Second,  If  it  would  otherwise 
be  legal  to  so  build  such  a  building,  would  the  fact 
that  one  person  was  a  member  of  both  the  Board  of 
Education  of  the  Township  High  School  District  and 
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the  Board  of  Directors  of  School  District  No.  48  ren- 
der  such  contract  void  1  - 

School  districts  are  municipal  corporations.  As  such 
they  have  only  such  powers  as  are  expressly  granted 
to  them  by  statute  or  such  as  are  necessary  tocarrj^ 
into  effect  such  granted  powers.  Harris  v.  Kill,  108 
111.  App.  305;  School  Directors  v.  Fogleman,  76  111. 
189. 

We  have  been  cited  to  no  express  grant  to  school 
boards  to  do  the  things  contemplated  by  the  contract 
sought  to  be  enjoined,  and  indeed  it  is  not  claimed  that 
any  such  power  has  been  expressly  conferred  upon 
such  boards,  but  if  we  understand  the  argument  of  ap- 
pellees, it  is  contended  that  from  the  power  to  build 
schoolhouses  and  maintain  schools  which  both  the 
Township  High  School  District  and  District  No.  48  un- 
doubtedly have,  an  implied  power  arises  to  do  those 
things  jointly.  We  cannot  subscribe  tcj  that  conten- 
tion. The  power  given  to  school  districts  to  build 
schoolhouses  and  the  power  and  the  duty  as  well, 
which  is  clearly  theirs,  to  maintain  public  free  schools 
is  coupled  with  ample  and  expressly  defined  means  by 
which  those  things  may  be  accomplished. 

By  pursuing  the  means  specifically  provided  by  stat- 
ute, schoolhouse  sites  may  be  chosen,  purchased  and 
paid  for;  schoolhouses  built  and  paid  for;  teachers 
hired  and  paid,  and  schools  maintained  and  the  ex- 
pense thereof  paid.  No  power  is  granted  to  or  duty 
imposed  upon  a  school  district  in  these  matters  which 
either  requires  or  authorizes  a  sharing  of  responsi- 
bility, burden  or  benefit  with  any  other  district.  The 
power  on  the  part  of  appellee  to  make  the  contract 
in  question  not  being  necessary  in  order  that  it  may 
perform  any  duty  expressly  imposed  on  it  or  exercise 
any  power  expressly  given  it  by  law,  it  cannot  be  im- 
plied. 

While  the  bill  does  not  contain  any  sufficient  aver- 
ments showing  that  the  contract  in  question  included 
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a  joint  operation  of  the  schools  by  the  combined  boards 
of  the  two  districts,  the  prayer  for  relief  seems  to  have 
been  drafted  upon  the  theory  that  such  joint  operation 
was  contemplated  by  the  terms  of  the  contract.  If  it 
was  so  included,  such  provisions  would  be  void  for  the 
same  reason  as  has  already  been  suggested,  and  for 
the  further  reasons  that  the  law  has  given  to  the  boards 
of  education  of  township  high  schools  and  the 
boards  of  directors  of  district  schools  throughout  the 
State  many  distinct  discretionary  powers,  as,  for  in- 
stance, the  employment  of  teachers,  the  salary  to  be 
paid  them,  the  amount  of  school  to  be  held,  the  studies 
to  be  taught  and  many  others.  The  law  contemplates 
that  these  discretionary  powers  shall  be  exercised  by 
those  who  have  been  chosen  by  the  people  as  members 
of  these  respective  boards,  and  the  people  have  a  right 
to  have  those  powers  exercised  by  those  only  in  whom 
they  have  so  placed  their  confidence^  and  not  by  such 
persons  and  others  jointly.  These  discretionary  pow- 
ers cannot  be  delegated.  Lindblad  v.  Board  of  Edu- 
cation, 221  111.  261. 

Again  the  discretionary  powers  of  the  two  boards, 
while  in  many  respects  similar,  and  in  some  particu- 
lars possibly  identical,  are  also  in  many  respects  dif- 
ferent. To  illustrate,  the  high  school  board  may  estab- 
lish grades  and  manual  training  and  domestic  science 
departments.  No  such  authority  is  given  the  board  of 
directors  of  district  schools.  Other  such  instances 
might  be  cited. 

Any  contract  .between  a  board  of  education  of  a 
township  high  school  by  which  it  is  attempted  to  dele- 
gate to  or  share  any  of  these  discretionary  powers 
with  a  board  of  directors  of  a  district  school  is  void, 
and  if  the  performance  of  such  contract  involves  the 
expenditure  of  the  money  of  either  of  such  districts, 
its  performance  may  be  restrained  by  injunction  at 
the  instance  of  a  taxpayer  of  such  district.    Stevens  v. 
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Henry  County ,  218  111.  468;  Lindblad  v.  Board  of  Edu- 
cation, 221  111.  261. 

For  the  reasons  suggested,  the  order  of  the  Circuit 
Court  sustaining  the  demurrer  to  the  lull  and  dismiss- 
ing the  same  is  reversed  and  the  cause  is  remanded  to 
that  court  with  directions  to  overrule  the  demurrer 
and  to  grant  leave  to  complainants,  if  they  shall  seek 
such  leave,  to  amend  their  biU  so  as  to  show  more 
clearly  the  terms  and  provisions  of  the  contract  sought 
to  be  enjoined,  especially  with  respect  to  the  proposed 
use  in  common  of  such  proposed  school  building  by 
such  contracting  districts  after  the  same  is  completed, 
and  for  such  other  proceedings  as  are  not  inconsistent 
with  the  views  here  expressed. 

In  view  of  what  has  been  said,  it  will  be  unnecessary 
to  determine  the  question  whether  the  fact  that  one 
person  was  a  member  of  both  boards  when  the  con- 
tract in  question  was  entered  into  will  render  the 
contract  void.  We  think,  however,  that  the  point  is 
controlled  by  wh6t  was  said  by  the  Supreme  Court  in 
City  of  Chicago  v.  Trihu/iie  Co.,  248  111.  242. 

Reversed  and  remanded  with  directions. 


Catherine  Gehrig,  Administratrix,  Appellant,  y.  Chi- 
cago &  Alton  Railroad  Company,  Appellee. 

1.  Death,  {  73* — when  instruction  on  coroner's  verdict  as  prima 
fade  proof  of  death  erroneous.  In  an  action  for  death,  the  elimina- 
tion of  the  words  '*the  cause  and  manner  of  from  an  instruction 
requested  by  the  plaintifP,  to  the  effect  that  the  coroner's  verdict 
rendered  on  an  inquest  on  the  body  of  the  plaintilTs  intestate 
was  prima  facie  proof  of  the  matter  therein  stated,  In  so  far  as 
it  related  to  the  cause  and  manner  of  the  death,  held  erroneous. 

2.  DiOATH,  §  73* — wh^n  instruction  on  effect  of  coroner's  verdict 


^See  illlDolft  NotM  Direst,  VoU.  XI  to  XT,  and  Cumulative  Quarterly,  sam 
ttf^le  and  section  number. 
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on  inquest  erroneous.  An  instruction  In  an  action  for  death  stating 
that  in  the  absence  of  any  evidence  contradicting  the  findings 
therein,  a  verdict  of  a  coroner's  Jury  rendered  on  an  Inquest  on 
the  body  of  the  deceased  should  be  taken  as  true  as  regards  the 
cause  and  manner  of  death,  held  erroneous  as  directing  the  Jury 
as  to  the  weight  to  be  given  such  evidence,  and  as  directing  the 
Jury's  attention  to  evidence  tending  to  prove  matters  In  issue  be- 
tween the  parties. 

3.  Appeal  and  ebbob,  S  1241* — when  party  cannot  complain  of 
instruction.  A  party  cannot  complain  of  the  giving  of  an  instruc- 
tion where  an  Instruction  identical  therewith  was  given  at  his  own 
request. 

4.  Instbuctions,  §  91* — when  instruction  an  weight  of  evidence 
misleading.  An  instruction  stating  that  if  the  jury  should  be  in 
doubt  and  be  unable  to  say  on  which  side  the  greater  weight  of 
the  evidence  was,  the  plalntifT  could  not  recover,  held  misleading, 
as  the  Jury  might  be  In  doubt  where  the  prepondwance  was  still 
believed  to  be  on  the  side  of  the  plalntifT. 

5.  Tbial,  §  186* — when  instruction  directing  verdict  misleading. 
An  instruction  directing  a  verdict  upon  the  determination  of  the 
preponderance  of  the  evidence,  held  misleading  in  not  restricting 
the  reference  to  the  material  issues  in  the  case  and  in  repetition 
of  the  words  "to  find  for  the  plaintifiP,"  or  equivalent  expressionB. 

6.  Negligence,  §  213* — when  instruction  on  ordinary  care  mis- 
leading. In  an  action  for  death,  the  use  of  the  word  "could"  for 
the  word  ''would"  In  an  instruction  ajs  to  the  care  required  of  the 
plaintifTs  Intestate,  stating  that  if  the  jury  believed  "the  accident 
could  have  been  foreseen  or  prevented"  by  the  deceased  by  the  exer> 
else  of  ordinary  care  they  should  find  for  the  defendant,  held  mis- 
leading. 

7.  Negligence,  {  213* — when  instruction  an  contributory  negli- 
gence misleading.  In  an  action  for  death,  an  instruction  that  the 
plaintifiP  could  not  recover  if  the  deceased  had  done  any  acts  which 
contributed  to  his  death,  held  misleading  in  not  stating  that  such 
act  must  have  been  one  done  while  the  deceased  was  not  in  the 
exercise  of  ordinary  care. 

8.  Railboads — when  instruction  on  mutual  rights  of  raUroad  and 
person  approaching  crossing  erroneous.  An  instruction  that  a  rail- 
road company  was  not  required  to  slacken  its  speed  on  approach- 
ing a  highway  crossing  in  an  unincorporated  village  and  that  it 
was  the  duty  of  a  person  approaching  such  highway  crossing  to 
look  out  for  trains  and  keep  in  the  clear,  held  erroneous. 

9.  Railboads,  {  779* — when  instruction  on  care  required  of  per- 

*See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Curalatlve  Qwvtotly.  Moie 
topic  and  section  number. 
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son  approaching  crossing  erroneous.  An  instruction  stating  that 
a  person  familiar  with  a  crossing  of  a  public  highway  over  a  rail- 
road is  bound  to  use  care  in  approaching  and  passing  over  it  pro- 
portionate to  the  danger,  if  any,  of  so  approaching  and  crossing  it, 
held  erroneous,  as  such  care  need  only  be  proportionate  to  tbe 
known  danger  or  to  the  danger  reasonably  to  be  expected  there. 

10.  Railroads,  f  779* — when  instruction  on  care  required  of 
person  approaching  crossing  erroneous.  An  instruction  that  wbere 
a  crossing  from  its  location  is  more  than  ordinarily  dangerous, 
persons  using  it  are  bound  to  use  more  than  ordinary  care  in 
crossing  it,  proportionate  to  the  danger,  held  erroneous,  as  ordi- 
nary care  is  all  that  a  person  is  required  to  use,  and  is  such  care 
as  an  ordinarily  reasonable  and  prudent  person  would  use  under 
all  the  circumstances  and  conditions  existing  at  the  time  or  place 
which  are,  or  ought  to  be,  known  to  the  party. 

11.  iNSTBUcnoNS,  §  20* — when  instruction  on  propriety  of  juror 
consenting  to  verdict  erroneous.  An  instruction  that  no  juror 
should  consent  to  a  verdict  which  did  not  meet  with  the  approval 
of  his  own  judgment,  held  erroneous,  as  it  was  a  suggestion  or  bid 
for  a  disagreement 

12.  INSTBUCTIONS,  {  118* — whcn  should  not  he  given.  Instruc- 
tions should  not  be  given  unless  there  is  some  evidence  on  which  to 
base  them. 

13.  iNSTBUcnoNS,  §  14* — when  repetition  of  expression  improper. 
Repetition  in  instructions  of  the  expression  that  the  jury  should 
find  for  the  defendant,  held  improper,  as  liable  to  give  the  jury 
the  impression  that  the  court  was  expressing  an  opinion  on  the 
merits  of  the  case. 

Appeal  from  the  Circuit  Court  of  Tazewell  county;  the  Hon. 
Thbodobe  N.  Gbeen,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1915.  Reversed  and  remanded.  Opinion  filed  April  21, 
1916. 

W.  J.  Rbardok,  for  appellant. 

CuKBAN  &  Dbmpsey,  for  appellee;  Winston,  Payne, 
Stbawn  &  Shaw,  of  counsel. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

This  is  an  action  on  the  case  begun  by  appellant, 

•See  nilDois  Note*  Direst,  VoU.  XI  te  XY,  and  CnmnlatlTe  Quarterly,  Baine 
tople  aod  flection  nomber. 
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Catherine  Gehrig,  administratrix  of  the  estate  of  John 
Gehrig,  deceased,  against  the  Chicago  &  Alton  Bail- 
road  Company,  to  recover  damages  for  the  benefit  of 
the  next  of  kin  of  John  Gehrig,  whose  death  is  averred 
to  have  been  caused  by  the  negligence  of  the  appellee. 
The  negligence  averred  against  appellee  is  general 
negligence  in  running  a  train  and  failure  to  give  either 
of  the  required  statutory  signals.  On  a  trial  before 
a  jury  a  verdict  was  returned  in  favor  of  the  appellee, 
on  which  judgment  was  rendered. 

On  the  night  of  January  18,  1914,  John  Gehrig's 
body  was  found  with  the  head  severed  from  it,  upon 
the  tracks  of  the  Peoria  &  Pekin  Union  Railway  at 
Wesley  Crossing,  a  public  highway  crossing  of  said 
tracks  in  Wesley  City,  an  unincorporated  village.  The 
trains  of  appellee  run  over  said  tracks.  It  was  ad- 
mitted in  the  record  by  appellee  that  Wesley  Crossing 
is  a  public  highway  and  that  John  Gehrig  was  killed 
by  the  Chicago  and  Alton  train  that  came  out  of  the 
hump  yards  about  two  or  three  minutes  before  nine 
o'clock  that  night,  but  it  was  not  admitted  that  John 
Gehrig  came  to  his  death  by  being  struck  by  a  Chicago 
&  Alton  train  as  stated  in  the  coroner's  verdict.  No 
witness  saw  how  Gehrig  came  to  his  death.  The  ap- 
pellant contends  that  he  was  struck  by  the  locomotive 
of  appellee  on  the  crossing,  while  appellee  contends 
that  it  was  not  guilty  of  any  negligence  and  that  Geh- 
rig lost  his  life  by  attempting  to  get  on  the  train  and 
falling  between  the  cars. 

Since  the  case  must  be  reversed  for  errors  in  giv- 
ing and  modifying  instructions,  it  is  unnecessary  to 
review  the  evidence  at  this  time. 

The  appellee  introduced  in  evidence  the  verdict  of 
the  coroner's  jury,  the  material  part  of  which  is: 
*'that  the  said  John  Gehrig,  now  lying  dead  at  Kneck's 
morgue  in  the  said  City  of  Pekin,  County  of  Tazewell, 
State  of  Illinois,  came  to  his  death  by  being  struck  by 
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C.  &  A.  train  No.  97,  engine  No.  310,  south  bound,  on 
the  south  part  of  the  crossing  of  the  public  road,  in^ 
Wesley  City,  on  the  night  of  January  18,  1914,  at 
about  9  p.  m.  This  accident  occurred  on  the  P.  &  P.  U. 
tracks  at  Wesley  City. ' ' 

The  first  instruction  given  at  the  request  of  appellee 
told  the  jury  that  the  coroner's  verdict  was  admitted 
for  the  sole  purpose  of  establishing  the  death  of  Geh- 
rig and  not  for  the  purpose  of  proving  or  tending  to 
prove  how  he  came  to  his  death. 

The  appellant  requested  that  the  following  instruc- 
tion be  given  the  jury:  **The  court  instructs  you, 
that  the  coroner's  verdict,  admitted  in  evidence,  is  the 
result  of  a  public  inquiry  held  upon  the  body  of  John 
Gehrig,  and  such  verdict  is  prima  facie  proof  of  the 
matters  therein  stated,  in  so  far  as  it  relates  to  the 
cause  and  maimer  of  the  death  of  said  John  Gehrig; 
and  in  the  absence  of  any  evidence  contradicting  such 
finding,  then  such  finding  should  be  taken  as  true  and 
may  be  acted  upon  by  the  jury. ' '  The  court  erased  the 
words  *'the  cause  and  maimer  of"  and  gave  it  as  thus 
modified.  Section  10  of  chapter  31  of  the  Statute  (J. 
&  A.  jf  2400)  provides:  ** Every  coroner,  whenever 
and  as  soon  as  he  knows  or  is  informed  that  the  dead 
body  of  any  person  is  found,  or  lying  within  his  coun- 
ty, supposed  to  have  come  to  his  or  her  death  by  vio- 
lence, casualty  or  any  undue  means,  he  shall  repair  to 
the  place  where  the  dead  body  is,  and  take  charge  of  the 
same  and  forthwith  summon  a  jury  of  six  good  and 
lawful  men  •  •  •  and  upon  view  of  the  body  to  in- 
quire into  the  cause  and  manner  of  death."  Section 
14  (J.  &  A.  jf  2405)  of  tile  same  chapter  provides :  **It 
shall  be  the  duty  of  the  jurors  *  *  *  to  inquire  how, 
in  what  manner,  and  by  whom  or  what  the  said  dead 
body 'Came  to  its  death,  and  of  all  other  facts  of  and 
concerning  the  same,  together  with  all  material  circum- 
stances in  any  wise  related  to  or  connected  with  said 
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death,  and  make  up  and  sign  a  verdict  and  deliver  the 
same  to  the  coroner." 

The  statute  requiring  the  jury  to  inquire  into  the 
cause  and  manner  of  death,  it  was  erroneous  to  erase 
from  appellant's  instruction  the  words  stricken  out 
by  the  court  and  to  give  the  first  instruction  requested 
by  appellee.  United  States  Life  Ins.  Co.  v.  Vocke,  129 
111.  557 ;  Foster  v.  Shepherd,  258  111.  164.  The  instruc- 
tion requested  by  appellant  was  erroneous  in  telling 
the  jury  the  weight  that  they  should  give  to  the  evi- 
dence therein  mentioned,  and  particularly  in  directing 
the  attention  of  the  jury  to  evidence  that  tended  to 
prove  the  contention  of  one  of  the  parties  concerning 
which  there  was  a  controversy.  The  verdict  was  evi- 
dence that  should  be  considered  by  the  jury  with  all 
the  other  evidence  in  the  case. 

The  appellant  insists  that  the  seventh  instruction 
given  at  the  request  of  appellee  is  erroneous.  This 
is  an  instruction  frequently  given  and  states  that  'Hhe 
greater  weight  of  evidence  in  the  case  is  not  alone  de- 
termined by  the  number  of  witnesses  testifying  to  a 
particular  fact  or  state  of  facts.  In  determining  upon 
which  side  the  greater  weight  of  the  evidence  is,  the 
jury  should  take  into  consideration,"  etc.  The  first 
instruction  given  at  the  request  of  the  appellant  is 
identical  both  in  wording  and  punctuation  with  the 
instruction  of  which  appellant  complains.  Counsel  for 
appellant  has  no  reason  to  complain  of  errors  made  by 
himself.  The  instruction  has  been  held  to  be  errone- 
ous {Elgin,  J.  <&  E,  Ry.  Co.  v.  Lawlor,  229  111.  621; 
Lyons  v.  Joseph  T.  Ryerson  &  Son,  242  111.  409),  in 
omitting  the  element  of  the  number  of  witnesses  testi- 
fying on  either  side  of  any  fact  or  set  of  facts. 

The  fourteenth  instruction  given  for  appellee  is 
misleading  in  telling  the  jury  if  they  are  in  doubt  and 
unable  to  say  on  which  side  the  greater  weight  of  the 
evidence  is,  then  the  plaintiff  cannot  recover.  The 
jury  might  be  in  doubt  where  the  preponderance  is  and 
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still  believe  it  is  on  the  side  of  plaintiff.  The  instruc- 
tion also  contains  the  statements  *' before  she  can  re- 
cover," **she  cannot  recover,"  ** should  be  in  favor  of 
defendant"  and  ''plaintiff  cannot  recover,"  following 
certain  propositions  as  to  the  weight  of  the  evidence. 
The  instruction  directs  a  verdict  upon  the  determina- 
tion of  the  preponderance  of  the  evidence  and  is  mis- 
leading in  not  restricting  the  reference  to  the  material 
issues  in  the  case  and  in  the  repetition  of  the  words 
*'to  find  for  the  appellant,"  or  equivalent  expressions. 
Thiele  v.  Hetzel,  184  lU.  App.  633. 

Appellee's  instructions  numbers  17,  19,  27  and  29 
are  misleading  and  erroneous  in  the  use  of  the  words 
''might"  or  "could"  for  the  word  "would"  in  prop- 
ositions concerning  due  care,  such  as:  If  you  believe 
"the  accident  could  have  been  foreseen  or  prevented" 
by  Gehrig  by  the  exercise  of  ordinary  care  you  should 
find  for  the  defendant. 

Appellee's  instruction  No.  21  told  the  jury  that  if 
Gehrig  did  any  act  that  contributed  to  his  death  the 
plaintiff  could  not  recover.  If  the  deceased  was  not 
in  the  exercise  of  ordinary  care  or  his  negligence  and 
want  of  ordinary  care  contributed  to  his  death  the 
appellant  could  not  recover,  but  the  instruction  was 
clearly  misleading  as  given.  The  fact  that  Gehrig 
went  near  the  railroad  contributed  to  his  death,  but  he 
could  go  near  the  railroad  and  still  be  in  the  exercise 
of  due  care. 

Appellee's  twenty-second  instruction  tells  the  jury 
that  the  State  does  not  require  the  appellee  to  slacken 
the  speed  of  its  train  in  approaching  the  crossing 
known  as  Wesley  Crossing,  and  it  is  the  duty  of  per- 
sons on  the  highway  in  approaching  the  crossing  at 
that  place  to  look  out  for  the  approach  of  trains  and 
to  keep  in  the  clear.  It  was  the  duty  of  Gehrig  to  use 
due  care  in  approaching  and  passing  over  the  cross- 
ing, and  the  railway  company  had  the  right  to  run  its 
trains  at  such  speed  as  was  consistent  with  the  safety 
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of  travelers  crossing  the  highway  in  the  exercise  of 
due  care.  {Passwaters  v.  Lake  Erie  <&  W.  R.  Co,,  181 
m.  App.  44.)  The  instruction  as  given,  in  substance, 
tells  the  jury  that  the  deceased  must  have  stopped, 
looked  and  listened  and  that  the  railroad  had  the  right 
to  run  the  train  at  any  speed  regardless  of  the  rights 
of  travelers,  and  is  erroneous.  Winn  v.  Cleveland,  C, 
C.  &  St.  L.  Ry.  Co.,  239  HI.  137. 

Appellee's  twenty-third  instruction  tells  the  jury 
that  a  person  familiar  with  the  crossing  of  a  public 
highway  over  a  railroad  is  bound  to  use  care  in  ap- 
proaching and  passing  over  such  crossing  proportion- 
ate to  the  danger,  if  any,  of  so  approaching  and  cross- 
ing it.  The  instruction  should  be  proportionate  to 
the  known  danger  or  the  danger  reasonably  to  be  ex- 
pected there. 

Appellee's  twenty-fourth  instruction  tells  the  jury 
that  where  a  crossing  from  its  location  is  more  than 
ordinarily  dangerous,  persons  using  the  same  are 
bound  to  use  more  than  ordinary  care  in  crossing  the 
same  in  proportion  to  the  danger.  Ordinary  care  is 
all  that  a  person  is  required  to  use,  and  is  such  care 
as  an  ordinarily  reasonable  and  prudent  person  would 
use  under  all  the  circumstances  and  conditions  exist- 
ing at  the  time  and  place  which  are,  or  ought  to  be, 
known  to  the  party.  Miller  v.  Eversole,  184  111.  App. 
362.  Appellee's  twenty-sixth  instruction  told  the  jury 
that  no  juror  should  consent  to  a  verdict  which  does 
not  meet  with  the  approval  of  his  own  judgment,  etc 
This  instruction  was  a  suggestion  or  bid  for  a  disagree- 
ment and  should  not  have  been  given.  City  of  Evan- 
ston  V.  Richards,  224  111.  444. 

Appellee's  thirty-fifth  instruction  tells  the  jury  if 
they  believe  from  the  evidence  that  the  deceased  was 
killed  by  said  train  while  attempting  to  get  on  it  to 
ride,  then  he  was  a  trespasser  and  appellant  cannot  re- 
cover. We  do  not  find  in  the  record  any  evidence  that 
the  deceased  was  trying  to  get  on  the  train  to  ride, 
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and  appellee  has  not  pointed  out  any  evidence  of  such 
fact  or  any  evidence  from  which  such  a  circumstance 
might  reasonably  be  inferred.  Instructions  should  not 
be  given  unless  there  is  some  evidence  on  which  to  base 
them. 

The  court  gave  twenty  instructions  for  appellant 
and  thirty-five  for  appellee,  many  of  them  repeating 
the  same  propositions  of  law.  Those  of  appellant 
were  misleading  and  very  liable,  from  the  repetition  of 
the  expression  that  ''the  jury  should  find  for  the  de- 
fendant" to  give  the  jury  an  impression  that  the  court 
was  expressing  an  opinion  on  the  merits  of  the  case. 

For  the  errors  pointed  out  the  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


Belle  Bowden  et  al..  Appellees,  t.  Travelers  Protee* 
live  Association  of  America,  Appellant. 

1.  Evidence,  §  410* — when  opinion  evidence  of  physicians  admis- 
Hhle.  In  an  action  upon  an  accident  Insurance  policy,  held  that 
surgeons  who  had  operated  on  the  deceased  were  properly  allowed 
to  give  their  opinion  concerning  the  age  of  a  hernia  from  which 
the  deceflused  suffered,  after  detailing  facts  disclosed  by  the  opera- 
tfon. 

2.  Evidence,  §  423* — when  attending  physicians  may  testify  as 
to  cause  of  death  of  patient.  In  an  action  on  an  insurance  policy, 
held  that  physicians  who  had  attended  the  deceased  were,  after  they 
had  detailed  the  facts  and  changes  in  his  appearance  Just  prior  to 
his  death,  properly  allowed  to  testify  concerning  the  cause  of  his 
death. 

3.  Appeal  and  ebbob,  §  1498* — when  exclusion  of  evidence  harm- 
less error.  Where  a  certain  question  was  asked  and  answered,  the 
sustaining  of  an  objection  to  substantially  the  same  question  at 
another  time,  held  not  prejudicial  error. 

•See  Illlnoiii  Not«s  Dlffent,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  tame 
topic  and  aectloo  number. 
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4.  Insubancb,  S  408* — tvhat  constitutes  an  accident  within  pol- 
icy. Where  the  insured  in  an  action  on  an  insurance  policy  was 
pulling  on  a  limb  of  a  tree  which  broke  and  threw  him  to  the 
ground,  causing  hernia  from  which  he  died,  held  that  the  Mi  was 
an  accident  within  the  meaning  of  the  policy. 

5.  Insubance,  f  408* — tohen  insurer  liahle  on  accident  policy  lor 
death  resulting  from  hernia.  An  accident  policy  insuring  against 
death  from  bodily  injuries  resulting  from  external  violent  and  acci- 
dental means,  but  excepting  death  from  hernia,  does  not  relieve 
the  insured  from  liability  where  468'th  results  from  hernia  caused 
by  external  violent  and  accidental  means. 

6.  INSUBANCE,  §  704* — wlien  instruction  not  prejudicially  errone- 
ous. In  an  action  on  an  accident  Insurance  policy  insuring  against 
external  and  violent  accidental  means,  an  Instruction  defining  "acci- 
dental means,"  held  not  prejudicial  to  the  defendant 

7.  Ikstbuctions,  S  159* — construction  as  a  series.  An  instruc- 
tion in  an  action  on  an  accident  insurance  policy,  following  closely 
the  language  of  the  defendant's  constitution  and  by-laws  and  not 
directing  a  verdict,  held  not  erroneous  or  misleading  in  view  of 
other  instructions,  among  which  was  one  that  told  the  Jury  that 
all  instructions  were  to  be  considered  as  a  series. 

8.  Instructions,  §  96* — when  instruction  on  crediMlity  of  toU- 
ness  not  erroneous.  An  instruction  telling  the  Jury  that  they  were 
not  bound  to  take  the  testimony  of  any  witness  as  absolutely  true 
and  that  they  should  not  do  so  if  they  believed  from  the  evidence 
that  such  witness  was  mistaken  in  the  matters  testified  to  by  him 
or  her,  or  for  any  reason  appearing  in  the  evidence,  his  or  her 
testimony  was  untrue  or  unreliable,  held  not  erroneous. 

9.  Appeal  and  ebrob,  §  1241* — when  party  cannot  complain  o] 
instruction.  A  party  cannot  complain  of  the  giving  of  an  instruc- 
tion similar  to  one^ven  at  his  own  request 

10.  Insurance,  §  667* — when  instruction  on  liability  for  acci- 
dental death  erroneous.  In  an  action  on  an  accldentr  insurance 
policy  for  death  alleged  to  have  been  caused  from  a  fall  sustained 
by  the  deceased,  resulting  from  the  breaking  of  a  limb  on  which 
he  was  pulling,  an  instruction  that  if  the  insured  did  what  he 
Intended  to  do  and  nothing  was  accidental  or  unexpected  to  him 
except  the  result,  a  verdict  must  be  for  the  defendant  held  erro- 
neous. 

11.  Insubance,  §  686* — when  accident  as  prosimate  cause  of 
death  question  for  jury.  In  an  action  on  an  accident  insurance 
policy  where  death  was  due  to  ^nbolism  following  an  operation 
for  hernia,   alleged   to   have   resulted   from   a   fall,   the  question 


•$««  niUMl*  Notes  DisMk,  V«lm.  XI  to  XV.  sod  Omalaftlvw  Qmrtaffly, 
topic  mod  •rvtioa  number. 
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whether  the  accident  was  the  proximate  cause  of  the  death,  held 
for  the  Jury. 

Appeal  from  the  Circuit  Court  of  Fulton  county;  the  Hon.  Habry 
M.  Waoooner,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1915.  Affirmed.  Opinion  filed  April  21,  1916.  Rehearing  de- 
nied June  30,  1916.  Certiorari  denied  by  Supreme  Court  (making 
opinion  final). 

O.  J.  BoYEB  and  Robert  J.  Folonib,  for  appellant. 
Chiperfieu)  &  Chiperfield,  for  appellees. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

This  is  an  action  in  assumpsit  begun  by  Belle  Row- 
den and  others,  the  widow  and  children  of  James  C. 
Rowden,  deceased,  against  the  Travelers  Protective 
Association  of  America,  to  recover  the  amount  of  an 
accident  insurance  benefit  certificate  on  the  life  of 
James  C.  Rowden,  in  which  the  plaintiffs  are  named 
as  beneficiaries.  The  plaintiffs  recovered  a  verdict 
and  judgment  for  $5,000.    The  defendant  appeals. 

The  declaration  avers  that  appellant,  an  insurance 
corporation,  in  1906,  issued  to  James  C.  Rowden  a 
certificate  of  membership  and  insurance,  a  copy  of 
which  is  set  forth,  in  haec  verba;  that  the  insured  at 
the  time  of  his  death  was  in  good  standing;  that  on 
June  30,  1914,  the  insured  in  the  prosecution  of  his 
work,  while  endeavoring  to  pull  down  a  limb  of  a  tree, 
by  said  limb  suddenly  breaking  and  throwing  him 
violently  to  the  ground,  received  a  certain  accidental 
injury  which  caused  a  separation  of  the  tissues  of 
the  abdomen  and  into  the  opening  thereby  caused,  the 
omentum  was  thrust  and  held,  producing  a  condition 
that  on  July  24,  1914,  required  an  operation  to  correct 
the  conditions  produced  by  the  accidental  injury,  and 
as  a  result  of  the  physical  conditions  caused  by  the 
accident  and  following  said  operation,  said  insured 
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died  July  30,  1914,  whereby  $5,000  became  payable 
under  said  policy  as  a  death  benefit  to  appellees. 

Appellant  filed  ten  pleas,  on  nine  of  which  issues 
were  joined.  The  second  avers  that  the  injury  was  not 
received  through  external,  violent  and  accidental 
means.  The  third  and  fourth  aver,  in  substance,  that 
the  injury  and  death  were  caused  wholly  or  in  part  by 
bodily  infirmity  and  disease.  The  fifth  avers  that  the 
death  of  the  insured  resulted  from  surgical  treatment 
and  not  from  violent  or  accidental  means  independ- 
ently of  all  other  causes.  The  eighth  plea,  as  amended, 
avers  that  in  the  contract  sued  upon,  it  is  provided  that 
defendant  should  not  be  liable  for  death  caused 
wholly  or  in  part  by  any  bodily  or  mental  infirmity 
'  or  injury  caused  by  hernia,  and  that  the  death  of  the 
insured  was  caused  wholly  or  in  part  by  the  pre- 
existing disease  of  hernia.  The  tenth  avers  that  the 
contract  provides  that  there  shall  not  be  any  liability 
for  injuries  caused  by  unnecessary  lifting,  or  voluntary 
overexertion,  and  that  the  injury  to  Eowden  was 
caused  by  voluntary  overexertion. 

The  insured  was  a  man  oyer  six  feet  tall,  weighing 
about  240  pounds,  who  lived  in  Canton.  He  was  active, 
strong,  robust  and  in  good  health  prior  and  up  to  the 
time  of  the  accident.  His  occupation  was  that  of  a 
contractor,  and  he  owned  a  farm  about  three  miles 
from  Cuba,  in  Fulton  county.  He  was  injured  about 
10:30  in  the  forenoon  while  superintending  and  as- 
sisting two  men  in  building  a  fence  on  his  farm.  A 
limb  of  a  tree  interfered  with  the  line  of  vision  in 
setting  the  posts.  Rowden  and  one  of  the  men  were 
pulling  on  the  limb  to  get  it  out  of  the  line,  when  it 
broke  and  the  insured  fell  backwards,  striking  with  his 
back  and  shoulders,  a  stump  or  root  that  projected 
out  of  the  ground.  The  fall  was  severe,  knocking  the 
breath  out  of  him  and  injuring  him  so  that  he  had  to 
have  assistance  to  get  up  and  to  walk  to  his  buggy, 
vrhich  was  a  few  rods  from  the  place  of  the  accident 
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He  walked  to  the  buggy  with  his  right  arm  over  the 
shoulders  of  one  of  the  men  who  assisted  him  and  held 
his  left  hand  over  the  inguinal  region  on  the  left  side 
and  suffered  great  pain  while  being  driven  to  a  farm- 
house near  by  and  then  to  Cuba,  At  Cuba,  Dr.  Eay 
was  called  to  examine  him  and  found  his  back  very 
badly  bruised  and  some  ribs  broken:  That  evening  he 
went  home  by  train  and  on  arriving  at  his  home  Dr. 
Rogers  was  called  to  attend  him.  About  the  9th  of 
July,  Dr.  Standard,  a  surgeon,  was  called  to  examine 
him.  He  found  a  large  inguinal  hernia  on  the  left 
side  that  was  irreducible.  The  evidence  of  Dr.  Rogers, 
a  witness  called  by  appellant,  shows  that  the  deceased 
had  had  a  small  nonprogressive  hernia,  about  the  size 
of  a  small  hickory  nut,  for  many  years.  William  C. 
Rowden,  a  son  of  deceased,  testified  it  was  the  size  of 
a  large  hazel  nut  two  months  before  the  accident  and 
that  the  day  after  the  accident  it  was  the  size  ''of  a 
hen's  egg,  as  large  as  my  four  fingers."  Dr.  Standard 
advised  an  operation.  The  insured  was  taken  to  a 
hospital  and  operated  on  for  the  hernia  on  July  23rd. 
He  appeared  to  be  recovering  rapidly  until  July  30th, 
when  he  suddenly  died,  by  reason,  as  the  evidence  tends 
to  show,  of  a  pulmonary  embolism  resulting  from  the 
operation. 

The  surgeon  who  operated  on  the  deceased  testified  ' 
that  there  was  a  large  hernia  on  the  left  side  which 
could  not  be  replaced  in  the  abdomen ;  that  on  opening 
up  the  hernia  it  was  found  to  be  an  inguinal  hernia, 
containing  two  sacs  of  peritoneum  protruding  through 
the  left  inguinal  ring,  which  was  enlarged  in  diam- 
eter an  inch;  that  one  of  the  sacs  was  an  old  one 
because  it  contained  a  }arge  number  of  adhesions,  the 
other  sac  contained  a  mass  of  omentum  and  fat  and 
was  of  recent  origin  and  had  existed  probably  a  month 
or  two,  the  witness  stated  he  could  not  state  positively 
how  long  it  had  existed  but  there  were  no  adhesions 
and  it  was  of  quite  recent  origin;  the  two  sacs  were  in 
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no  way  connected  except  that  they  both  connected  with 
the  peritoneal  cavity ;  that  the  omentum  has  a  vascular 
circulation,  and  the  shutting  off  of  the  circulation  in 
the  omentum  in  the  sac  would  ultimately  cause  septic 
peritonitis  and  death,  and  that  an  operation  was  the 
only  way  there  was  any  hope  of  saving  the  patient's 
life. 

Appellant  contends  that  the  court  erred  in  overml- 
ing  objections  to  the  testimony  of  Dr.  Standard  and  in 
refusing  to  exclude  his  evidence  concerning  how  long 
the  sac  described  as  the  new  one  had  been  formed, 
on  the  ground  that  it  was  a  question  of  fact  and  not 
a  matter  for  expert  testimony. 

There  is  no  objection  to  the  form  of 'the  question, 
the  sole  objection  is  that  it  is  not  a  subject  for  expert 
proof.  The  rule  is,  that  it  is  proper  to  permit  proof 
of  the  nature  and  extent  of  a  personal  injury,  its 
probable  duration  and  the  like  by  the  testimony  of 
the  attending  physician.  City  of  Chicago  v.  Didier^ 
227  111.  571 ;  Fuhry  v.  Chicago  City  Ry.  Co.,  239  DL 
548 ;  Village  of  Chatsworth  v.  Rowe,  166  111.  114. 

The  operating  surgeons  were  properly  permitted  to 
give  their  opinions  concerning  the  age  of  the  hernia, 
after  having  detailed  the  facts  disclosed  by  the  opera- 
tion for  the  reason  such  matters  are  not  within  the 
knowledge  of  ordinary  men. 

It  is  also  contended  that  it  was  not  proper  to  permit 
the  attending  physicians  to  testify  concerning  what 
caused  the  death  of  the  insured  after  they  had  detailed 
the  facts  and  changes  in  his  appearance  just  prior 
thereto:  that  he  died  of  pulmonary  embolism  caused 
by  a  clot,  coming  from  the  site  of  the  operation,  getting 
into  the  circulation  and  plugging  an  artery  in  the  lungs. 
There  was  no  error  in  the  rulings  of  the  court. 

It  is  also  insisted  that  error  was  committed  in  sus- 
taining an  objection  to  a  hypothetical  question  put  to 
Dr.  Rodgers,  an  expert  witness  for  appellant,  assuming 
that  there  was  an  existing  hernia  and  certain  facts 
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the  evidence  tended  to  prove,  and  then  inquiring 
whether  the  existing  hernia  in  the  opinion  of  the  wit- 
ness would  contribute  to  the  formation  of  a  new  sac. 
While  an  objection  was  sustained  to  one  question  on 
page  271  of  the  record,  the  next  question  asked  and 
answered  was  substantially  the  same,  and  questions 
veiy  similar  found  on  pages  261,  2,  3  and  9  of  the  rec- 
ord were  answered  by  the  witness.  Since  the  question 
was  asked  and  answered  both  before  and  after  the 
ruling  complained  of,  there  was  no  prejudicial  error 
in  the  ruling. 

It  is  argued  on  behalf  of  appellant  that  even  if  the 
fall  injured  the  insured  and  caused  the  hernia  which 
'  necessitated  the  operation,  as  the  result  of  which  he 
died,  that  the  judgment  cannot  be  sustained.  It  is 
said  *4t  is  not  suflScient  that  death  was  an  acci- 
dental result  of  the  external  cause  but  the  cause  itself 
must  have  been  accidental.  Kowden  did  exactly  what 
he  intended  to  do  and  nothing  was  accidental  except 
the  result.  This  furnishes  no  right  of  recovery."  In 
4  Cooley's  Brief  on  Ins.  3156,  it  is  said:  ''An  effect 
which  does  not  ordinarily  follow  and  cannot  reason- 
ably be  anticipated  from  the  use  of  such  means,  an 
effect  which  the  actor  did  not  intend  to  produce  and 
which  he  cannot  be  charged  with  the  design  of  pro- 
ducing, is  produced  by  accidental  means."  Healey  v. 
Mutual  Accident  Ass'n,  133  111.  556;  Travelers'  Ins. 
Co.  V.  Ayersy  217  111.  390;  Fidelity  &  Casualty  Co.  v. 
Morrison,  129  111.  App.  360.  This  is  the  rule  if  the 
assured  is  within  the  terms  of  the  contract,  even  though 
he  be  negligent,  if  he  be  not  guilty  of  misconduct  or 
fraud.  While  the  insured  desired  to  remove  the  limb 
of  the  tree,  it  is  not  pretended  that  there  was  any  in- 
tention on  his  part  of  falling  and  injuring  himself. 
The  fall  and  the  injury  were  clearly  accidental. 

It  is  also  contended  that  the  injury  from  the  fall 
is  not  the  sole  cause  of  the  death  of  the  insured  in- 
dependently of  all  other  causes.    The  benefit  certificate 
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is  subject  to  the  conditions  printed  thereon  and  which 
are  made  a  part  of  the  certificate.  One  of  the  rules 
thereon  is  that  ''no  liability  shall  exist  in  case  of 
injuries,  fatal  or  otherwise  *  *  *  or  death  or  dis- 
ability when  caused  by  the  diseases  of  *  *  *  hernia, 
•  *  •  or  by  *  •  *  death  •  •  •  resulting 
from  surgical  treatment  (operation  made  necessary 
by  the  particular  injury  *  •  *  and  occurring  with- 
in  three  calendar  months  from  the  date  of  the  accident 
excepted ) . ' '  It  was  a  question  of  fact  whether  the  orig- 
inal nonprogressive  hernia  contributed  to  the  injury 
that  caused  the  death  of  the  insured.  If  the  original  her- 
nia was  the  cause  of  the  operation,  which  resulted  in  the 
death  of  the  insured,  then  there  would  not  be  any  lia- 
bility, but  if  the  hernia  which  necessitated  the  opera- 
tion was  the  result  solely  of  the  fall,  then  the  exception 
in  the  rules  does  not  exempt  appellant  from  lia- 
bility. The  rules  of  appellant  except  death  from  sur- 
gical operations  occurring  within  three  months  of  the 
accidental  injury  from  the  exemptions  from  liability. 
An  accident  policy  insuring  against  death  from  bodily 
injuries  resulting  from  external  accidental  means  but 
excepting  death  from  hernia  does  not  relieve  the  in- 
surer from  liability  where  death  results  from  hernia 
caused  by  external  violent  and  accidental  means. 
Travelers'  Ins.  Co.  v,  Murray,  16  Colo.  296;  Miner  v. 
Travelers'  Ins.  Co.,  3  Ohio  Dec.  289;  Atlanta  Accident 
Ass^n  V.  Alexander,  104  Ga.  709. 

It  is  insisted  that  the  third  instruction  given  at  the 
request  of  appellees  which  defines  ^'  'accidental  means' 
as  used  in  these  instructions, ' '  as :  *  'An  event  happen- 
ing by  chance ;  unexpectedly  taking  place ;  not  accord- 
ing to  the  usual  course  of  things  and  when  happening 
through  human  agency,  an  event  which  under  the  cir- 
cumstances is  unusual  and  not  expected  to  the  person 
to  whom  it  happens,"  gives  a  definition  of  ** accident'' 
under  the  guise  of  defining  ''accidental  means,"  and 
is  erroneous.     *' Accidental  means"  have  been  simi- 
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larly  defined  in  Standard  Life  d  Accident  Ins.  Co.  v. 
Schmaltz,  66  Ark.  588,  74  Am.  St.  Kep.  112;  Southard 
V.  Railway  Passengers^  Assur.  Co.,  34  Conn.  574; 
Young  v.  Railway  Mail  Ass'n,  126  Mo.  App.  325;  and 
vol.  1,  Words  and  Phrases  62.  The  phrase  was  used 
by  both  parties  in  their  instructions.  While  the  mean- 
ing of  the  term  might  be  given  in  diflFerent  language, 
depending  on  the  method  of  expression  of  the  party 
defining  it,  the  term  is  an  expression  in  common  use. 
Its  definition  was  unnecessary  and  as  given  was  not 
prejudicial  to  appellant. 

The  sixth  instruction  given  for  appellees  is:  *'The 
jury  are  instructed  that  death  resulting  from  an  oper- 
ation made  necessary  as  the  result  of  a  bodily  injury 
received  through  external,  violent  and  accidental 
means,  occurring  within  six  calendar  months  from  the 
date  of  the  accident,  is  not  excepted  by  the  terms  of 
the  contract  existing  between  the  defendant  and  the 
insured,  James  C.  Eowden.''  Appellant  argues  that 
this  instruction  is  erroneous  because  it  omits  the  ele- 
ment that  the  bodily  injury  in  question  must  result 
** solely  and  exclusively*'  through  external,  violent  and 
accidental  means.  The  second  section  of  article  ten 
of  the  constitution  and  by-laws  of  appellant,  which 
are  a  part  of  the  policy,  provides : 

**That  this  association  shall  not  be  liable  in  case  of 
disease,  death  or  disability  resulting  from  medical  or 
surgical  treatment,  (operation  made  necessary  by  the 
particular  injury  for  which  claim  is  made  and  occur- 
ring within  six  months  of  date  of  accident,  excepted)." 

The  instruction  follows  closely  the  language  of  the 
constitution  and  by-laws  of  appellant.  The  seventh 
instruction  given  at  the  request  of  appellant  required 
appellees  to  prove  that  the  insured  came  to  his  death 
as  the  result  of  external,  violent  and  accidental  means 
independent  of  all  other  causes.  The  first  instruction 
given  the  jury  told  it,  that  the  instructions  constituted 
and  should  be  regarded  as  a  connected  series.    An  in- 
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struction  in  the  language  of  the  contract  and  as  part 
of  a  series  is  not  erroneous  or  misleading  when  it  does 
not  direct  a  verdict  if  certain  facts  are  proven. 

It  is  said  the  eighth  instruction  given  for  appellees 
"is  bad  because  it  directs  the  jury  to  reject  the  testi- 
mony of  a  witness  if  they  believe  his  evidence  is  un- 
reliable. ' '  The  instruction  tells  the  jury  they  are  not 
bound  to  take  the  testimony  of  any  witness  as  abso- 
lutely true  and  they  should  not  do  so  if  they  believe 
from  the  evidence  that  such  witness  is  mistaken  in 
the  matters  testified  to  by  him  or  her,  or  for  any  rea- 
son appearing  in  the  evidence,  his  or  her  testimony  is 
untrue  or  unreliable.  The  tenth  instruction  given  at 
the  request  of  appellant  told  the  jury  'Hhey  are  not 
bound  to  believe  any  thing  to  be  a  fact,  because  a 
witness  has  testified  it  to  be  so,  provided,  the  jury 
believe  from  all  the  evidence,  that  such  witness  is  mis- 
taken, or  has  knowingly  testified  falsely,  as  to  such 
supposed  fact  or  facts."  We  see  no  error  in  appellees' 
instruction,  and  appellant  may  not  complain  of  the 
giving  of  an  instruction  similar  to  the  one  given  at 
its  request. 

Appellant's  refused  instructions  one  and  three,  in 
substance,  told  the  jury  that  if  they  believe  from  the 
evidence  that  appellees  have  failed  to  establish  ''that 
the  means  employed  by  James  C.  Kowden  in  pulling 
the  limb  of  the  tree  were  different  than  he  anticipated,*' 
then  plaintiff  cannot  recover  even  if  an  accident  re- 
sulted. If  the  insured  did  what  he  intended  to  do  and 
nothing  was  accidental  or  unexpected  to  him  except 
the  result,  then  the  verdict  must  be  for  the  defendant. 
There  is  no  meaning  in  the  expression  that  the  means 
used  by  the  insured  in  pulling  on  the  limb  were  diflfer- 
ent  than  he  anticipated.  The  instructions  were  clearly 
bad  and  it  was  not  error  to  refuse  them.  All  the  other 
refused  instructions  requested  by  appellant  were  in- 
cluded in  and  fully  given  in  appellant's  given  instruc- 
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tions,  and  it  was  unnecessary  to  duplicate  legal  prop- 
ositions. 

It  was  a  question  of  fact  for  the  jury  whether  the  ac- 
cident was  the  proximate  cause  of  the  death  of  the  in- 
sured in  that  the  surgical  operation  from  which  the 
embolus  arose  was  necessary  and  was  caused  by  the  ac- 
cidental injury  of  the  insured.  On  a  careful  examina- 
tion of  all  the  evidence,  we  cannot  say  that  the  verdict 
and  judgment  are  not  sustained  by  the  evidence, 
and  finding  no  errors  of  law  in  the  case  requiring  its 
reversal,  the  judgment  is  affirmed. 

A-ffirmed. 


Ira  Wells,  Appellee,  t.  Andrew  Graham,  Appellant. 

(Not  to  be  reported  in  fuIL) 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
OoLOSTiN  D.  Mtebs,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1915.    Affirmed.    Opinion  filed  April  21,  1916. 

Statement  of  the  Case. 

Action  by  Ira  Wells,  plaintiff,  against  Andrew  Gra- 
ham, defendant,  for  breach  of  warranty  for  a  horse 
sold  by  the  defendant  to  the  plaintiff.  From  a  judg- 
ment for  plaintiff,  defendant  appeals. 

Brackbk  &  YoTJNG  and  W.  B.  Leach,  for  appellant 

Light  &  Light,  for  appellee. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
conrt. 
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Abstract  of  the  Deeision. 

1.  Sales,  I  401* — when  evidence  sufficient  to  sustain  v^dict 
Evidence  in  an  action  for  breach  of  warranty  of  a  horse,  held  not 
to  Justify  the  reversal  of  a  Judgment  for  the  plaintiff. 

2.  Sales,  §  241* — when  doctrine  of  caveat  ^mptor  inapplicable. 
The  doctrine  of  caveat  emptor  held  not  to  apply  where  a  vendor 
of  a  horse,  knowing  that  it  was  permanently  diseased,  warranted 
it  to  be  sound  and  explained  to  the  purchaser  thereof  that  its  lame- 
ness was  due  to  a  cause  other  than  that  to  which  it  was  really 
due,  and  such  purchaser,  without  having  any  other  information  in 
regard  to  the  matter,  made  the  purchase  on  the  strength  of  such 
representation. 

3.  Sales,  §  402* — when  instruction  in  action  for  breach  of  war- 
ranty of  horse  correct.  In  an  action  for  a  breach  of  warranty  of  a 
horse,  an  instruction  that  if  the  Jury  "believe  from  a  preponder- 
ance of  evidence  that  the  horse  in  question  was  unsound  and 
it  was  known  to  the  defendant  when  he  sold  the  horse  to  the 
plaintiff  and  that  the  defendant  told  plaintiff  that  the  horse  was 
sound  and  the  plaintiff  purchased  the  horse  without  knowledge 
of  the  unsoundness  and  relying,"  etc.,  held  a  sufficient  charge  that 
the  representation  must  have  been  made  at  the  time  of  the  sale  in 
order  to  Justify  a  recovery. 


Gabriel  C.  Stauffer^  Plaintiff  in  Error,  t.  State  Bank 
of  Mansfield,  Defendant  in  Error. 

(Not  to  be  reported  in  full.) 

Error  to  the  Circuit  Court  of  Piatt  county;  the  Hon.  William 
K.  Whitfield,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1915.     Affirmed.     Opinion  filed  April  21,  1916. 

Statement  of  the  Case. 

Motion  by  Gabriel  C.  Stauffer,  defendant,  to  set 
aside  a  judgment  by  confession  entered  against  him  by 
the  State  Bank  of  Mansfield,  plaintiff.    To  review  an 

•See  Illinois  Notes  Di«:eflt,  Vols.  XI  to  XV,  and  CumiiUUIve  Qaarterly, 
topie  And  AeetloD  number. 
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order  overruling  the  motion,  the  defendant  prosecutes 
a  writ  of  error. 

C.  C.  Le  Fobgee  and  Elim  J.  Hawbakeb,  for  plaintiff 
in  error. 

C.  H.  FiBKB  and  Hebeick  &  Hebbiok,  for  defendant 
in  error. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Judgment,  §  82 ♦ — when  motion  to  Bet  aside  judgment  6y  con- 
fession properly  overruled.  Where,  in  an  affidavit  filed  on  a  motion 
to  set  aside  a  Judgment  entered  on  confession  and  for  leave  to 
plead,  no  facts  were  set  up  showing  a  defense  to  the  action,  held 
that  the  motion  was  properly  overruled. 

2.  Judgment,  {  82* — when  affidavit  in  support  of  motion  to  set 
aside  judgment  by  confession  insufficient.  Where  a  Judgment  had 
been  entered  by  confession  on  a  promissory  note,  a  motion  to  set 
such  judgment  aside  and  for  leave  to  plead  to  the  action  was  held 
properly  overruled,  it  appearing  that  the  affidavit  filed  in  support  of 
the  motion  slated  merely  that  a  bill  in  chancery,  a  copy  of  which 
was  attached  to  the  affidavit,  was  filed  against  the  plainti::  and 
other  persons  by  the  defendant,  asking  for  an  accounting  between 
them,  no  mention  being  made  in  the  bill  of  the  note  on  which  the 
Judgment  was  entered,  nor  in  the  affidavit  except  that  the  defend- 
ant had  not,  prior  to  the  filing  of  the  bill,  any  knowledge  that  the 
plaintilT  was  in  possession  of  such  note,  since  there  was  no  show- 
ing that  the  note  was  involved  in  any  way  in  the  chancery  suit 
except  by  inference. 

3.  Set-off  and  recoupment,  §  3* — when  unnecessary  to  interpose. 
There  is  no  statute  in  this  State  requiring  parties  to  actions  begun 
in  the  Circuit  Court  to  plead  a  set-ofF  or  counterclaim,  and  inde- 
pendent actions  may  be  brought  thereon. 

•See  Ulinolfl  Notes  Diceflt,  Vols.  XI  to  XV,  and  Ciimal»tlYe  Quarter^,  same 
topic  and  aectlon  number. 
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J.  B.  Kelly,  Appellee,  t.  McCormlck-Murray  Manufac- 
turing Company,  Appellant. 

m 

1.  Judgment,  I  82* — when  affidavit  not  in  amipliance  with  stipu- 
lation for  opening  of  judgment.  Where  after  entry  of  a  Judgment 
by  confession  it  was  agreed  by  stipulation  between  the  parties  that 
the  case  should  be  opened  and  tried  by  the  court  and  that  the 
defendant  would  give  the  plaintiff  notice  of  all  special  defenseB 
to  be  offered,  held  that  an  affidavit  made  before  the  making  of  the 
stipulation  was  not  a  compliance  therewith. 

2.  CoBPOBATioNS,  {  175* — when  sale  of  stock  to  by  stockholder 
deemed  to  he  in  good  faith.  A  sale  by  a  stockholder  of  the  stock 
in  a  corporation  to  the  corporation,  held  to  have  been  made  in  good 
faith  and  that  the  assignee  of  notes  given  by  the  corporation  in 
payment  thereof  was  entitled  to  recover  the  face  value  thereof. 

3.  CoBPOBATioNS,  |  481* — whot  is  not  defense  available  to  in  ac- 
tion on  note.  A  corporation  cannot,  in  an  action  by  an  assignee 
of  notes  given  to  a  stockholder  in  payment  of  stock  bought  by  him, 
defend  on  the  ground  that  the  stockholder  fraudulently  ovenrahied 
property  turned  into  the  corporation  by  him  at  the  time  of  its 
organization. 

4.  Corporations,  |  337* — when  have  right  to  buy  and  sell  shares 
of  own  stock.  A  corporation  may,  if  it  acts  in  good  faith,  buy  and 
sell  shares  of  its  own  stock. 

5.  Appeal  and  error,  |  1035* — when  errors  not  considered  on 
appeal.  Errors  not  assigned  or  argued  will  not  be  considered  on 
appeal. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
Coix>BTiN  D.  Mters,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1914.     Affirmed.    Opinion  filed  April  ^1,  1916. 

Sterling  &  Whitmore,  for  appellant. 

De  Mange,  Gillespie  &  De  Mange,  for  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

A  judgment  was  on  March  13,  1914,  entered  by  con- 
fession for  $1,037.56  and  costs,  by  J.  B.  Kelly  against 

*8ee  Illinois  Notes  Mge»t,  Vols.  XI  to  XV,  »nd  CumiilallTe  Quarterly,  ammr 
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the  McCormick-Murray  Manufacturing  Company,  a 
corporation.  The  jayotoft  .were  executed  by  the  corpora- 
tion by  W.  B.  McCormick,  its  president.  One  note  is 
for  $500  dated  December  6,  1912,  payable  to  the  order 
of  J.  L.  Murray  &  Company;  the  second  is  for  $100 
dated  January  5,  1913,  payable  to  J.  L.  Murray;  the 
third  is  for  $169.37  dated  December  13,  1913,  payable 
to  the  J.  L.  Murray  Company,  and  the  last  for  $200 
dated  December  26,  1913,  paya|;^)ft  to  thp  J.  Ti.  Mni^rav 
Company.  All  the  notes  are  assigned  to  the  pjaintiff. 
On^S^pril  11,  1914,  a  motion  supported  by  an  aflSdavit 
made  by  W.  B.  McCormick  was  entered  by  the  defend- 
ant to  have  the  judgment  opened  and  for  leave  to 
plead.  On  October  10, 1914,  it  was  stipulated  that  the 
motion  should  be  allowed  and  the  case  tried  by  the 
court  without  a  jury.  The  stipulation  states  **that  an 
issue  of  fact  shall  be  made  up  without  formal  pleading 
•  •  * ;  that  the  defendant  will  give  the  plaintiff  no- 
tice of  all  special  defenses  to  be  relied  upon  before  the 
trial  J  •  •  •  and  in  the  event  of  a  final  judgment  for 
plaintiff,  the  present  judgment,  execution,  levy  and 
return  shall  by  mutual  consent  be  amended  to  conform 
to  the  correct  amount  of  indebtedness,  *  *  •  and 
that  the  present  judgment  shall  stand  as  security  for 
the  final  judgment."  An  order  opening  the  judgment 
was  made  and  the  case  tried  at  the  February  term, 
1915.  Judgment  was  rendered  that  the  judgment 
heretofore  entered  stand  in  full  force  and  effect  as  of 
the  date  of  the  rendition  of  said  judgment  and  that 
said  judgment  be  closed. 

An'  objection  was  made  to  the  evidence  offered  by 
appellant  on  the  ground  that  no  notice  had  been  given 
of  any  special  defense,  and  counsel  for  appellant  in- 
sists that  the  affidavit  gave  sufficient  notice  of  the  de- 
fenses relied  upon.  The  affidavit,  among  other  things, 
states  that  the  affiant  executed  said  notes  as  president 
and  treasurer  of  the  company  and  that  the  company 
had  not  authorized  him  to  execute  judgment  notes,  and 
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**that  the  said  corporation  received  no  consideration 
for  said  notes. ' '  It  then  attempts  to  set  up  what  are 
claimed  to  be  facts  under  which  the  corporation  was 
organized ;  that  J.  L.  JIurray  and  one  Bif  enback  were 
the  owners  of  a  sto^  of  niSrchsjuliAA^  formuke  and 
proprietary  rights  formerly  owned  by  the  Otsego 
Company,  and  that  they  sold  the  said  property  to  ap- 
pellant for  $19,900  in  payment  for  <Mipital  etoek  bi  ap- 
pellant subscribed  by  them,  when  the  value  of  the 
property  turned  over  to  the  corporation  did  not  ex- 
ceed $500,  and  that  Murray  flftfornrrln  tiirand  bin 
stock  bacdc  to  tbft..corpor?.tion  and  received  the  $500 
note  sued  upon,  and  other  notes  which  were  in  part 
paid  by  the  giving  of  the  other  three  notes  sued  upon; 
that  when  the  property  formerly  owned  by  the  Otsego 
Company  was  turned  over  to  the  corporation,  Murray 
was  a  stockholder  and  officer  of  the  appellant,  and  that 
appellee  is  a  partner  of  Murray,  and  had  full  notice 
of  said  transactions  and  paid  no  consideration  for  said 
notes. 

Under  the  stipulation  made  October  10,  1914,  the 
appellant  agreed  to  give  appellee  notice  of  any  special 
defense.  The  affidavit  made  several  months  before 
the  making  of  the  stipulation  is  not  a  performance  of 
the  terms  of  the  stipulation  regarding  notice. 

The  appellant  not  having  given  any  notice  of  any 
special  defense  subsequent  to  the  making  of  the  stipu- 
lation, all  that  remained  for  the  court  to  do  was  to 
compute  the  amount  due  on  the  notes  to  the  time  of 
the  judgment  and  enter  judgment  accordingly. 

If  it  could  be  held  that  the  affidavit  was  notice  to 
appellee  of  any  special  defenses,  the  evidence  shows 
that  appellant  was  a  corporation  organized  in  the  fall 
of  1911,  with  2,500  shares  of  stock  of  the  par  value  of 
$10  each,  of  which  W.  B.  McCormick  subscribed  for 
870  shares;  J.  L,  Murray,  870;  ^if enback,  500;  and 
a  few  others  subscribed  for  the  remainder  of  tiie  stock 
in  small  amounts.    The  report  made  to  the  Secretary 
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of  State,  sworn  to  by  McCormick  and  Murray,  shows 
that  $5,100  was  paid  in  on  the  capital  stock  in  cash 
and  $19,900  in  property.  McCormick,  who  was  the 
president,  treasurer  and  general  manager  of  the  ap- 
pellant, testified  that  the  property  taken  in  payment 
of  $19,900  of  the  stock  consisted  of  275  empty  boxes,  a 
typewriter,  two  or  three  boxes  of  soap,  a  barrel  of 
metal  polish,  a  wooden  desk  and  $125  of  Iowa  ac- 
counts, the  entire  property  being  worth  not  to  exceed 
$375.  On  June  8,  1913,  as  president  of  the  corpora- 
tion, he  made  a  report  in  writing  to  E.  G.  Dunn  & 
Company  which  showed  that  the  corporation  had  as- 
sets amounting  to  $20,000,  which  consisted  of  mer- 
chandise $15,000,  accounts  af  realizable  value  $5,000" 
and  cash  $800,  and  that  its  total  liabilities  were 
$4,800;  this  report  further  stated  that  appellant  car- 
ried $7,500  insurance  and  did  an  annual  business  of 
$40,000.  Bernard  Smith,  a  director  and  the  secretary 
of  appellant,  testified  that  in  December,  1912,  the  as- 
sets of  appellant  were  between  $8,000  and  $8,500  and 
its  liabiUties  $3,800. 

The  evidence  shows  that  J.  L.  Murray  was  a  partner 
in  the  firm  of  J.  L.  Murray  &  Company,  dealers  in 
automobiles;  that  J.  L.  Murray  &  Company  traded  a 
new  $1,000  autozxu>biI»  for  200  shares  of  the  stock  of 
appellant ;  that  Bernard  Smith  had  become  the  owner 
of  926  shares  of  the  stock  of  appellant  and  was  a  di- 
rector and  the  secretary  of  appellant  and  assisted 
McCormick,  who  was  the  president  and  treasurer,  in 
the  management  of  the  business;  that  in  December, 
1911?^  M^f^^^m'^lr  nr^  Smith  thought  they  could  buy 
the  capital  stock  held  by  J.  L.  Murray  and  J.  L.  Mur- 
ray &  Company,  and  sell  it  at  a  profit,  and  did  buy  400 
shares  in  the  name  of  the  corporation  and  100  in  the 
name  of  McCormick.  They  paid  for  the  stock  taken 
to  the  corporation  by  giving  two  $500  notes  and  two 
$400  notes  executed  by  the  corporation  by  McCormick 
the  president.    The  $500  note  sued  on  is  one  of  the 
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notes  made  at  that  time.  McCormick  paid  $400  cash 
for  the  Murray  stock  bought  by  him.  When  the  notes 
became  due,  the  $200  note  and  $167.37  note  were  given 
to  J.  L.  Murray  &  Company  for  money  borrowed  by 
the  corporation  to  pay  some  of  the  notes,  which  had 
been  transferred  to  other  parties.  The  $100  note  was 
given  for  money  borrowed  by  appellant  from  Murray 
and  used  in  the  business  after  Murray  had  no  interest 
in  the  corporation. 

McCormick  testified  that  in  the  fall  of  1913,  he  be- 
came the  owner  of  all  the  outstanding  capital  stock 
of  the  appellant,  and  apparently  held  all  the  stock 
when  some  of  the  notes  sued  on  were  made  bv  him  as 
president.  In  January,  1914,  while  holding  all  the 
outstanding  capital  stock  of  the  appellant,  he  sold 
the  entire  business  of  appellant  for  $4,000  and  agreed 
with  the  purchaser  to  pay  ''all  just  debts  of  the  com- 
pany. ' ' 

This  is  a  suit  at  law.  No  fit.op^^^^^^r  fn^ />T>oHUnr, 
other  than  appellee,  is-iuparty  or  has  ajiy  direct  in- 
terest in^iie  case.  The  corporation  and  appellee  only 
are  interested.  The  sale  of  the  stock  to  the  corpora- 
tion appears  to  have  been  made  in  good  faith  by  Mur- 
ray, and  Murray  &  Company  and  the  corporation, 
when  the  corporation  from  the  financial  statement 
made  in  June  thereafter  by  McCormick,  and  from  the 
evidence  of  Smith,  appears  to  have  hopn  fiQly^nf..  A 
corporation  cannot  urge  in  defense  of  a  suit  by  a 
party,  who  at  one  time  was  a  stockholder,  that  the 
stockholder  fraudulently  overvalued  property  turned 
over  to  the  corporation  in  payment  of  a  stock  subscrip- 
tion; while  such  fraud  would  render  the  transaction 
voidable  as  to  creditors  and  other  stockholders  prej- 
udiced thereby,  it  is  binding  upon  the  corporation  and, 
between  the  corporation  and  such  stockholder,  the 
stock  subscription  is  fully  paid.  Parmelee  t\  Price, 
208  111.  545 ;  Bouton  v.  Dement,  123  111.  142 ;  Eiggins  v. 
Lansingh,  154  111.  301;  note  to  19  L.  R.  A.  (N.  S.)  115 
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A  corporation  may,  if  it  acts  in  good  faith,  buy  and 
sell  shares  of  its  own  stock.  Republic  Life  Ins.  Co.  v. 
Stvigert,  135  111.  150;  First  Nat.  Bank  of  Peoria  v.  Pe- 
oria Watch  Co.,  191  m.  128.  The  oflScers  of  appellant 
thought  that  they  could  make  some  profit  for  appel- 
lant, and  'the  evidence  shows  that  they  did  sell  some 
of  the  stock  bought  from  Murray  at  a  profit.  We  fail 
to  see  how  appellant  can  urge  in  a  suit  at  law  the  de- 
fense of  want  of  consideration  or  set-off  to  notes  given 
for  the  purchase  of  its  own  stock,  under  the  circum- 
stances surrounding  the  giving  of  the  notes  as  shown 
in  this  case. 

No  assignment  of  error  is  made  or  any  argument 
which  questions  the  amount  of  the  judgment,  or  the 
amount  of  the  costs  taxed;  neither  is  any  argument 
made  concerning  any  ruling  upon  propositions  of  law, 
hence  none  of  these  questions  are  before  us  for  re- 
view.   The  judgment  is  affirmed. 

Affirmed. 


':  i 
11 


Peter  Armentrout,  Appellant,  t.  Central  Trust  Com- 
pany of  New  York,  Appellee. 

(Not  to  be  reported  In  fulL) 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the  Hon. 
James  A.  Cbeighton,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1915.    Affirmed.    Opinion  filed  April  21,  1916. 

Statement  of  the  Case. 

Bill  for  an  accounting  by  Peter  Armentrout,  com- 
plainant, against  the  Central  Trust  Company  of  New 
York,  defendant.  From  a  decree  dismissing  the  bill 
after  a  demurrer  thereto  had  been  sustained,  the  com- 
plainant appeals. 
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William  L.  Barnum,  Jr.,  and  Michael  Eckstein, 
for  appellant;  George  B.  Holmes,  of  counsel. 

W.  W.  Guklby,  George  B.  Gillespie  and  Howard  M. 
Carter,  for  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  Deelslon. 

1.  AcoouNT,  S  26* — when  bill  far  accounting  insufficient.  A  d» 
murrer  to  a  bill  for  an  accounting  filed  by  a  member  of  a  mutual 
life  insurance  association  against  a  trust  company,  alleging  that 
the  defendant  received  a  fund  which  the  plaintiff's  certificate  pro- 
vided should  be  set  aside  for  the  benefit  of  himself  and  others 
similarly  situated,  and  that  such  association  had  become  bankrupt, 
and  its  assets,  Including  the  fund  in  question,  by  orders  of  a  bank- 
ruptcy court  had  been  paid  in  part  settlement  of  death  claims  and 
that  no  further  assets  remained,  held  properly  sustained,  as  was 
also  a  demurrer  to  an  amended  bill,  omitting  the  allegation  as  to 
the  bankruptcy,  but  not  alleging  that  said  fund  had  not  been  paid 
over  by  the  defendant  to  certain  other  parties  in  accordance  with 
its  agreement  with  the  association,  as  set  forth  in  the  bill,  and  al- 
leging that  certain  bonds  were  not  Issued  to  the  complainant,  as 
provided  by  his  certificate,  since  the  duty  to  issue  such  bonds^was 
that  of  the  association  and  not  of  the  defendant. 

2.  Pleading,  |  38* — when  inferences  not  drawn  in  favor  of 
pleader.  Nothing  will  be  inferred  In  favor  of  a  pleader  which  baa 
not  been  alleged  in  his  pleadings. 

*8ee  Illlnotii  Notes  Dlffest,  Vols.  XI  to  XV,  And  C«Bi«IMtvo  Qowterly. 
topic  and  section  number. 
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George  Wilson,  Defendant  In  Error,  t.  B.  P.  Dennis, 

Plaintiff  in  Error. 

(Not  to  be  reported  In  full.) 

Ehrror  to  the  County  Court  of  Coles  county;  the  Hon.  John  P. 
Habbah,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1916.    Reversed  and  remanded.    Opinion  filed  April  21,  1916. 

Statement  of  the  Case. 

Action  in  replevin  by  George  Wilson,  plaintiff, 
against  R.  P.  Dennis,  defendant.  To  review  a  judg- 
ment for  plaintiff,  defendant  prosecutes  a  writ  of 
error. 

The  defendant  claimed  that  the  plaintiff  sold  a  crop 
of  wheat  sown  by  the  plaintiff  on  a  farm  which  he  had 
occupied  before  the  defendant  took  a  lease  thereof  and 
moved  upon  it.  Plaintiff  claimed  that  his  offer  to  sell 
the  crop  to  the  defendant  had  not  been  accepted  by 
him,  and  brought  an  action  of  replevin  to  recover  it 
after  it  had  been  harvested. 

Chakl£8  Wallace  and  A.  C.  Anderson,  for  plaintiff 
in  error. 

T.  N.  CoFBB,  for  defendant  in  error. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
conrt. 

Abstract  of  the  Decision. 

1.  Sales,  S  1* — when  evidence  sufficient  to  show  sale.  Evidence 
in  an  action  in  replevin,  held  to  show  that  the  property  sought  to 
be  recovered  had  been  sold  by  the  plaintiff  to  the  defendant. 

2.  Replevin,  S  147* — when  instruction  on  burden  of  proof  erro- 
neous. Where  a  defendant  in  an  action  of  replevin  averred  in  his 
plea  that  he  was  the  owner  of  and  entitled  to  the  possession  of  the 


•8«e  Ulinolii  NotM  Direst,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
leiile  and  aectloB  nqmber. 
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property  sought  to  be  replevied  and  that  the  plaintiff  was  not 
entitled  thereto,  held  that  an  instruction  that  the  burden  of  proof 
that  the  defendant  was  the  owner  of  and  entitled  to  the  possession 
of  the  property  was  on  him,  and  unless  he  proved  such  fact  by  a 
preponderance  of  the  evidence  a  verdict  must  be  rendered  for  the 
plaintiff,  was  erroneous  as  the  averment  as  to  the  ownership  in  the 
defendant  was  mere  matter  of  inducement  and  the  plaintiff  was 
entitled  to  recover  only  on  the  strength  of  his  own  title. 

3.  CoNTBACTS,  S  206* — when  question  as  to  what  constitutes  hm* 
sonahle  time  to  carry  out  is  for  jury.  What  is  a  reasonable  tbne 
to  carry  out  a  contract  is  a  question  for  the  Jury  where  the  facts 
are  in  dispute  and  no  time  is  fixed,  but  where  there  is  no  dispute 
over  the  fact  it  is  a  question  of  law  for  the  court 


St.  Rose  of  Lima  Congregation  of  Qnlney,  Illinois, 
Appellee,  t.  Estate  of  Anna  E.  Hopkins,  Deceased. 
David  W.  Mumper,  Administrator,  Appellant. 

Executors  and  adminibtbatobs,  |  273* — when  Probate  Court 
power  to  set  aside  order  of  allowance  of  claim  after  term.  Where  a 
claim  against  an  estate  was  allowed  by  mistake  and  In  violation 
of  the  terms  of  a  stipulation  between  the  administrator  and  the 
claimant,  whereby  it  was  agreed  that  no  order  should  be  entered 
until  further  hearing,  held  that  the  order  allowing  the  claim 
should  have  been  set  aside  on  the  administrator's  petition  though 
filed  after  the  close  of  the  term  at  which  it  was  made,  the  admin- 
istrator not  having  learned  of  the  entry  thereof,  prior  to  that  time, 
since  a  Probate  Court  has  in  such  cases  powers  of  a  court  of  equity 
over  its  orders. 

Appeal  from  the  Circuit  Court  of  Adams  county;  the  Hon.  Albebt 
Akebs,  Judge,  presiding.  Heard  in  this  court  at  the  October  term. 
1915.  Reversed  and  remanded  with  directions.  Opinion  filed  April 
21,  1916.     Rehearing  denied  June  30,  1916. 

Walter  H.  Bennett,  for  appellant;  Jesse  Hbylin, 
of  counsel. 

Martindale  &  ScHERER  and  Hubbard  &  Groves,  for 
appellee. 

*See  llllnotn  Not««  Digest,  Vols.  XI  to  XV,  and  Cninnl»tlve  Qoarterlj, 
topic  and  section  number. 
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Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

At  the  January  term  of  the  County  Court  of  Adams 
county,  the  St.  Rose  of  Lima  Congregation  of  Quincy, 
Illinois,  presented  a  claim  against  the  estate  of  Anna 
E.  Hopkins,  deceased,  of  which  David  W.  Mumper 
is  the  administrator  with  the  will  annexed.    The  claim 
was  verified  on  January  14th,  on  or  after  which  date 
it  was  filed.    The  claim  as  presented  is : 
**  Estate  of  Anna  Hopkins,  deceased — 
To  St.  Kose  of  Lima  Congregation  of 
Quincy,  111. 
June  14,  1911,  To  Balance  of  amount  sub- 
scribed for  building  of  St.  Rose  of  Lima 

Church    $400.00 

Nov.  7, 1912,  To  amount  of  subscription  for 
a  marble  altar  for  family  of  deceased,  to 
be  erected  in  St.  Rose  of  Lima  Church, 

of  Quincy,  111 $2,500.00 

Total    .' $2,900.00" 

On  April  6,  1914,  the  County  Court  made  an  order  al- 
lowing the  claim  in  the  sum  of  $2,900;  the  judgment 
reciting  that  the  claim  had  heretofore  been  set  for 
hearing  on  April  4th  at  4  p.  m.,  and  that  the  claimant 
and  the  administrator  both  appeared  in  court  in  per- 
son and  by  their  attorney. 

On  December  22,  1914,  David  W.  Mumper,  admin- 
istrator, etc.,  Frank  Bryson,  administrator  of  the  es- 
tate of  Louise  M.  Murphy,  deceased,  of  the  county  of 
Los  Angeles,  California,  James  W.  Murphy  of  Bally- 
brophy,  Ireland,  sole  heir  of  Louise  M.  Murphy,  de- 
ceased, and  John  P.  Murphy  of  Los  Angeles,  assignee 
and  trustee  of  James  W.  Murphy,  filed  in  said  estate 
in  the  County  Court,  an  amended  petition  verified  by 
the  administrator  of  Anna  E.  Hopkins,  deceased, 
praying  that  the  judgment  of  the  allowance  of  the 
claim  of  St.  Rose  of  Lima  Congregation  for  $2,900  be 
set  aside  or  modified  so  as  to  conform  to  the  true  find- 
ing of  the  court. 


318  Appellate  Courts  op  Illinois. 

St.  Rose  of  Lima  Congregation  v.  Hopkins,  201  111.  App.  316. 


The  amended  petition  sets  up  that  the  claim  day  for 
said  estate  was  January  5,  1914,  and  that  this  claim 
was  not  filed  until  after  that  date;  that  on  April  3, 
1914,  the  administrator  objected  to  a  hearing  at  that 
time  as  he  knew  nothing  about  the  claim  having  been 
filed  and  had  no  personal  knowledge  of  the  claim  and 
had  not  had  an  opportunity  to  investigate  it,  but  en- 
tered into  an  agreement  in  the  presence  of  the  court 
that  for  the  convenience  of  claimant  and  its  witnesses, 
a  partial  hearing  should  be  had  to  determine  the 
amount  of  the  claim  but  that  no  order  should  be  en- 
tered by  the  court  which  should  be  conclusive  of  the 
rights  of  the  estate ;  that  the  administrator  of  the  es- 
tate relying  upon  the  agreement  made  at  the  time  of 
the  tentative  hearing  that  the  claim  should  come  for 
final  hearing  at  some  future  time,  took  no  further 
steps  therein;  that  neither  the  administrator  nor  any 
person  authorized  to  represent  him  was  present  in  the 
County  Court  either  on  April  4th  or  April  6th;  that 
the  claim  of  the  St.  Eose  of  Lima  Congregation  is  not 
a  valid  claim  or  a  liability  against  said  estate ;  that  the 
decedent  Anna  E.  Hopkins  paid  in  full  and  received 
a  receipt  in  full  for  her  subscription  to  the  building 
of  St.  Kose  of  Lima  Church ;  that  the  claim  for  $2,500 
is  without  consideration  and  was  revoked  by  her 
death;  that  the  judgment  of  April  6th  was  entered 
without  further  notice  to  the  estate;  and  that  neither 
the  administrator  nor  the  heirs  learned  of  the  entry 
of  the  judgment  until  long  after  the  term  had  expired. 
The  claimant  filed  a  demurrer  to  the  amended  petition 
assigning  special  causes. 

On  March  5,  1915,  the  County  Court  sustained  the 
demurrer  and  dismissed  the  petition.  The  estate  ap- 
pealed to  the  Circuit  Court  where  on  a  hearing  the 
demurrer  was  again  sustained,  and  the  estate  stand- 
ing by  the  petition  the  court  rendered  judgment  that 
**the  appellee  go  hence  without  day.*'     Whereupon 
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the  estate  prayed  and  perfected  an  appeal  to  this 
court. 

The  record  in  this  case  is  very  imperfect.  It  does 
not  show  when  the  claim  was  filed  in  the  County  Court. 
The  petition  to  have  the .  allowance  of  the  claim  set 
aside  and  vacated  is  lacking  in  many  things  that 
should  be  in  it.  It  does  not  set  up  what,  if  any,  inter- 
est any  of  the  parties  named  as  petitioners  have  in  the 
matter  or  how  they  are  interested  in  the  estate,  nor 
does  it  state  when  it  came  to  the  knowledge  of  the  ad- 
ministrator that  the  claim  had  been  allowed,  except 
that  it  states  that  it  was  long  after  the  term  of  court 
had  closed.  The  record  does  not  show  whether  or  not 
the  estate  was  represented  by  an  attorney  when  the 
agreement  was  made  on  April  3rd,  neither  does  it 
show  when  the  original  petition  to  have  the  judgment 
vacated  was  filed  nor  is  that  petition  in  the  record. 

The  judgment  entered  in  the  Circuit  Court  is  some- 
what unusual.  The  claimant  was  the  appellee  in  that 
court  whefe  the  hearing  on  the  petition  to  set  aside 
the  allowance  of  the  claim  was  de  novo.  (Cort  v.  Mas- 
sie,  171  111.  App.  129.)  The  judgment  in  the  Circuit 
Court  is  that  '* appellee  (claimant)  go  hence  without 
day."  The  judgment  in  the  Circuit  Court  in  eflFect  is 
a  judgment  refusing  to  allow  the  claim  against  the 
estate. 

While  but  few  facts  are  set  up  in  the  petition,  such 
as  are  set  up  must  be  taken  as  true.  The  adminis- 
trator knew  nothing  about  the  claim  having  been  filed 
and  did  not  know  anything  about  the  facts  involved, 
and  desired  time  to  investigate  the  claim.  It  was 
agreed  that  for  the  convenience  of  the  claimant  and  its 
witnesses,  its  side  of  the  case  should  be  heard  and  that 
no  order  should  be  entered  that  should  be  conclusive 
on  the  estate,  and  that  the  matter  should  come  on  for 
final  hearing  at  some  future  time,  and  that  shortly 
thereafter,  in  violation  of  the  agreement,  judgment 
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was  entered  by  ''special  order ^'  as  appears  from  the 
indorsement  on  the  claim,  and  that  the  estate  did  not 
learn  of  the  allowance  of  the  claim  until  after  the 
term  had  closed.  The  petition  sets  up  that,  that  part 
of  the  claim  which  is  for  the  balance  of  Anna  E.  Hop- 
kins^ subscription  to  the  building  of  the  church  was 
paid  in  full  by  Anna  E.  Hopkins  in  her  lifetime,  and 
that  she  took  and  the  estate  has  the  receipt  from 
claimant  in  full. 

The  main  contention  of  claimant  is  that  the  term 
ojp  the  County  Court  at  which  the  judgment  was  en- 
tered having  lapsed,  before  the  motion  was  made  to 
vacate  the  judgment,  the  County  Court  was  powerless 
to  alter  or  set  aside  the  judgment  at  a  subsequent 
term;  another  contention  of  claimant  is  that  the  ad- 
ministrator did  not  fully  understand  the  effect  of  the 
agreement  and  that  no  advantage  can  be  taken  by  him 
of  a  mistake  of  law. 

While  it  is  a  correct  proposition  of  law  as  to  or- 
dinary judgments  of  a  court  of  record,  that  they  are 
conclusive  and  cannot  be  vacated  after  the  term  has 
ended,  it  is  not  the  law  with  reference  to  orders  and 
the  allowance  of  claims  in  the  Probate  Court  in  the 
administration  of  estates.  *'A  Probate  Court  acts 
upon  general  equitable  principles  in  the  settlement  of 
estates,  and  whenever  a  court  of  equity  would  have 
jurisdiction  on  a  bill  in  equity  to  set  aside  action  taken 
at  a  previous  term,  or  in  another  court,  and  to  dis- 
regard the  form  in  which  a  transaction  had  been 
placed,  because  of  fraud  or  mistake,  a  Probate  Court, 
on  motion  at  a  later  term,  can  set  aside  its  prior  pro- 
ceedings." Allen  V.  Hempstead,  154  111.  App.  91. 
*'The  County  Court  has  general  and  unlimited  juris- 
diction in  matters  of  administration,  exercising  such 
equity  powers  as  are  adapted  to  its  organization  and 
mode  of  proceeding.  Such  court,  in  the  exercise  of  its 
equitable  jurisdiction,  may,  on  motion,  at  a  subsequent 
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term,  set  aside  its  own  order  allowing  a  claim  against 
an  estate,  if  mistabe  or  fraud  has  intervened.'* 
Schlinh  v.  Maxton,  153  111.  447 ;  Sherman  v.  Whiteside, 
190  111.  576;  Strmss  v.  Phillips,  189  111.  9;  Whitte- 
more  v.  Coleman,  239  lU.  450. 

From  the  showing  in  the  petition  the  claim  was  al- 
lowed by  the  County  Court  by  accident  or  mistake,  or 
on  a  misunderstanding  of  the  agreement  made  by  the 
parties.  If  the  estate  has  a  receipt  in  full  for  the  sub- 
scription to  the  building  of  the  church,  and  the  verified 
petition  states  that  it  has,  then  the  presentation  and 
allowance  of  such  claim  is  a  fraud,  and  its  allowance 
having  been  obtained  through  a  mistake  or  by  fraud, 
the  allowance  should  have  been  set  aside.  It  is  un- 
necessary to  discuss  the  other  contention  of  claimant. 
The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded  with  instructions  to  set  aside  the  al- 
lowance  of  the  claim  and  permit  the  estate  to  defend 
against  it. 

Reversed  and  remanded  with  directions. 


Joseph  Cech,  Appellee,  t.  Firemen's  Insurance  Com- 
pany of  Newark,  New  Jersey,  Appellant. 

(Not  to  be  reported  In  fulL) 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the  Hon. 
James  A.  Cbeiohton,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1915.    Affirmed.    Opinion  filed  April  21,  1916. 

Statement  of  the  Case. 

Action  by  Joseph  Cech,  plaintiff,  against  the  Fire- 
men's Insurance  Company  of  Newark,  New  Jersey, 
defendant,  for  loss  of  property  insured.  From  a  judg- 
ment for  plaintiff,  defendant  appeals. 

Vol  CCI  21 
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Seymoub  Edgerton  and  Wilson,  Warren  &  Child 
for  appellant. 

John  P.  Flood  and  B.  L.  Cateon,  for  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deeision. 

1.  Insurance,  S  331* — when  knowledge  of  agent  U  knowledge  of 
insurer.  Where,  in  an  action  on  a  fire  insurance  policy  on  bouse- 
hold  furniture,  the  preponderance  of  the  evidence  showed  that  the 
agent  of  the  insurer  knew  that  the  furniture  was  in  a  house  other 
than  that  stated  in  the  policy  at  the  time  it  was  written,  and  that 
the  insurer,  after  the  loss,  sent  an  adjuster  to  make  out  proofs  of 
loss  for  the  insured,  held  that  the  knowledge  of  the  agent  as  to  the 
location  of  the  property  was  the  knowledge  of  the  insurer  and  that 
a  recovery  could  be  had. 

2.  Insurance,  S  €46* — when  evidence  admisaihle  to  show  knowh 
edge  of  change  of  location.  Where  a  fire  insurance  agent  was  told 
by  the  insured  that  the  location  of  household  furniture  already  in- 
sured had  been  changed  to  a  new  location,  and  at  the  request  of 
the  insured  raised  the  amount  of  the  policy  to  cover  additional 
furniture  purchased  by  the  insured,  held  that  in  an  action  for  loss 
under  a  renewal  policy  of  insurance  in  another  company,  written 
by  the  same  agent,  in  which  the  furniture  was  described  as  being 
in  the  original  location,  that  evidence  of  the  change  made  in  the 
old  policy  was  incompetent,  though  harmless  error,  but  that  what 
was  said  to  the  agent  as  to  the  location  of  the  furniture  when  the 
alteration  of  the  old  policy  was  made  was  competent  on  the  ques- 
tion of  knowledge  by  the  agent  as  to  the  change  of  location. 


•Se«  Ultnola  Notes  Dlffest,  Vols.  XI  to  XV,  and  Cmnalatiyo  Qiuuieily, 
topio  Miif  sectloii  nmiiber. 
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Sarah  C.  Wallace,  Appellant,  t.  Samuel  L.  Wallace, 
Wilbert  0.  Nichols,  Gertrude  E.  Nichols,  Anna 
Fling,  Arthur  Fling  and  D.  G.  Smith,  Appellees. 

1.  Divorce,  S  127* — when  lien  of  decree  for  alimony  is  in  per- 
sonam. Where  a  decree  for  alimony  does  not  make  it  a  Hen  on 
land  which  is  described  in  the  decree,  the  lien  of  the  decree  is  that 
of  a  decree  in  personam  and  not  a  decree  in  rem. 

2.  DivoBCE,  I  128* — token  decree  for  payment  of  alimony  does 
not  become  lien  on  land.  An  order  for  temporary  alimony  and  a 
final  decree  adjudging  and  ordering  that  the  defendant  pay  a  cer- 
tain sum  per  year  as  permanent  alimony  to  the  complainant,  pay- 
able in  semiannual  instalments,  does  not  become  a  lien  on  the 
land  then  owned  by  the  defendant  which  automatically  remains 
in  force  after  the  expiration  of  a  year  from  the  rendering  of  a 
decree,  where  the  decree  does  not  in  terms  declare  the  alimony 
to  be  a  lien  on  the  land. 

3.  DivoBCE,  §  127* — when  purchaser  from  defendant  in  divorce 
action  takes  land  free  from  lien  for  aliTnony.  A  purchaser  of  land 
from  a  defendant  in  a  divorce  suit  after  the  expiration  of  one  year 
from  the  entering  of  the  decree  against  the  defendant,  providing 
for  the  payment  of  alimony  in  instalments,  but  not  making  the  ali- 
mony a  Hen  on  the  land,  where  no  execution  has  been  Issued  on 
the  decree,  takes  the  land  free  from  any  Hen  thereon. 

Appeal  from  the  Circuit  Court  of  Shelby  county;  the  Hon.  Thomas 
M.  Jett,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1915.    Affirmed.     Opinion  filed  April  21,  1916. 

9 

E.  O.  Richardson,  W.  W.  Hartsbll,  Edward  C. 
Craig  and  Donald  B.  Craig,  for  appellant. 

Chaffee,  Chew  &  Baker  and  Bryan  H.  Tivnen,  for 
appellees. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

Sarah  C.  Wallace  in  October,  1914,  filed  a  bill  in 
equity  in  the  Circuit  Court  of  Shelby  county,  praying 
that  certain  sums  due  her  as  temporary  and  perma- 

*8ce  minolH  Notes  DIffcst,  Vols.  XI  to  XV,  and  CumalatlTo  Qaarterl^,  same 
t<^lc  and  section  number. 
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nent  alimony  from  Samuel  L.  Wallace  be  declared  a 
lien  upon  the  land  in  Shelby  county  owned  by  Wallace 
at  the  time  the  order  for  temporary  alimony  and  the 
decree  for  divorce  and  permanent  alimony  were  en- 
tered in  the  said  Circuit  Court,  in  a  suit  for  divorce 
brought  by  her  against  Samuel  L.  Wallace,  which  land 
had  been  conveyed  to  Nichols  and  others  after  the  fi- 
nal  decree   had  been   entered   in   the   divorce  suit. 
Nichols  and  Fling  answered  the  bill  setting  up  that 
they  were  bona  fide  purchasers  for  value  of  the  said 
land  conveyed  by  Wallace  to  Nichols  after  the  order 
and  decree  had  been  entered  in  the  divorce  suit,  and 
denying  that  the  decree  by  any  of  its  terms  provided 
that   either    the    temporary    or    permanent   alimony 
should  be  a  lien  on  said  land  and  that  the  same  is  or 
has  at  any  time  been  a  lien  on  any  of  said  land. 
Smith  also  filed  an  answer  setting  up  that  he  loaned 
the  money,  for  which  a  mortgage  was  made  to  him  by 
Wallace  on  said  land,  by  virtue  of  an  order  of  the 
Circuit  Court  made  in  the  divorce  proceeding  permit- 
ting  Wallace    to    mortgage    the   real   estate  therein 
described  to  raise  money  to  pay  to  complainant  tem- 
porary alimony  and  expense  money  and  in  part  for 
expense  money  for  said  Wallace.    Issues  were  joined 
on  the  pleadings,  and  on  a  trial  the  bill  was  dismissed 
for  want  of  equity.    Complainant  appeals. 

There  does  not  appear  to  be  any  dispute  over  the 
following  facts :  Sarah  C.  Wallace  in  December,  1910, 
filed  a  bill  for  divorce  from  her  husband,  Samuel  Wal- 
lace, in  the  Circuit  Court  of  Shelby  county.  In  April, 
1910,  an  order  was  made  that  Wallace  pay  to  appellant 
$50  per  month  temporary  lalimony  on  the  first  day  of' 
each  month  thereafter  and  also  $600  as  expense 
money,  and  that  an  injunction  theretofore  issued  be 
modified  to  permit  Wallace  to  mortgage  a  certain 
twelve  acres  of  land  to  raise  said  expense  money,  ali- 
mony and  $400  for  his  own  use.  A  final  decree  was 
entered  in  the  divorce  case  on  February  6,  1912,  grant- 
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ing  to  appellant  (1)  a  divorce  and  adjudging  and  de- 
creeing (2)  that  Samuel  L.  Wallace  deed  to  appellant 
a  homestead  property  in  Windsor;  (3)  that  appellant 
is  to  have  the  possession  and  title  to  certain  per- 
sonal property;  (4)  that  Wallace  pay  to  appel- 
lant **as  additional  alimony  the  sum  of  $500  per 
year,  the  same  to  be  paid  in  semi-annual  installments 
of  $250,  the  first  payment  to  be  iriade  on  the  15th 
of  March,  1912,  and  the  second  on  the  15th  of  Sep- 
tember, 1912,  and  subsequent  payments  to  be  made 
at  the  same  time  of  each  year  thereafter  until  the  fur- 
ther order  of  the  court ;  the  payments  above  specified 
to  bear  the  legal  rate  of  interest  from  the  time  the 
same  become  due  until  paid'^;  and  (5)  that  appellant 
join  with  Wallace  in  conveying  to  him  any  and  all  real 
estate  which  he  may  now  own,  except  the  homestead 
property  to  be  conveyed  to  appellant,  and  on  failure 
of  appellant  to  join  in  said  deed  that  the  master  in 
chancery  shall  make  and  deliver  said  deed  to  Wallace 
conveying  to  him  all  appellant's  interest  in  said  real 
estate  including  the  right  of  homestead  and  dower. 

At  the  time  the  final  decree  was  rendered,  $300  of 
the  temporary  alimony  was  due  and  unpaid  and  has 
not  yet  been  paid,  unless  as  is  contended  by  appellee 
the  provisions  in  the  final  decree  are  a  release  of  the 
unpaid  instalments  of  temporary  alimony.  The  in- 
stalments of  permanent  alimony  were  paid  down  to, 
and  including  the  one  which  became  due,  September 
15,  1913,  but  nothing  has  been  paid  since  that  time, 
and  there  was  $500  of  permanent  alimony  due  when 
the  bill  in  this  cause  was  filed. 

At  the  time  the  final  decree  in  the  divorce  case  was 
entered,  Wallace  owned  and  was  in  possession  of  112 ' 
acres  of  land  in  Shelby  county,  and  also  the  homestead 
lot  in  Windsor.  On  March  6,  1913,  Wallace  sold  and 
conveyed  all  said  land,  except  the  homestead  which 
had  been  conveyed  to  appellant,  to  Nichols,  who  had 
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the  conveyance  recorded  and  went  into  possession  of 
the  land.  No  execution  was  ever  issued  either  on  the 
order  for  temporary  alimony  or  the  decree  for  per- 
manent alimony.  None  could  have  been  issued  on  the 
final  decree  for  more  than  a  year  after  it  was  entered, 
as  the  instalments,  becoming  due  for  a  year  and  a  half 
after  the  entering  of  the  decree,  appear  to  have  been 
paid  to  the  clerk  of  the  court  for  appellant,  either  on 
the  day  or  prior  to  the  day  the  several  instalments 
became  due,  up  to  and  including  the  instalment  due 
September  15,  1913. 

Appellant,  in  her  bill,  alleges  that  the  deed  made  by 
Wallace  to  Nichols  was  a  pretense  and  that  it  was 
made  to  evade  the  payment  of  alimony.  Her  counsel 
admitted  on  the  trial  that  she  was  unable  to  produce 
any  evidence  of  fraud  or  bad  faith  on  the  part  of  ap- 
pellees who  answered. 

The  only  question  presented  for  review  is  whether 
or  not  the  order  for  temporary  alimony  and  the  final 
decree  adjudging  and  ordering  that  Samuel  Wallace 
pay  $500  per  year  for  permanent  alimony  to  appel- 
lant, payable  in  semiannual  instalments,  became  a  lien 
on  the  land  then  owned  by  him  in  Shelby  county,  which 
would  automatically  remain  in  force  after  the  expira- 
tion of  a  year  from  the  rendering  of  the  decree,  when 
the  decree  itself  does  not  in  terms  declare  the  alimony 
to  be  a  lien  on  any  of  such  land.  This  question  ap- 
pears never  to  have  been  presented  to  either  the 
Supreme  or  Appellate  Courts  of  this  State  for  ad- 
judication, although  the  question  of  the  effect  of  a  de- 
cree granting  alimony  and  specifically  declaring  it  to 
be  a  lien  on  certain  lands  has  been  repeatedly  reviewed. 

It  is  contended  on  behalf  of  appellant  that  a  decree 
for  the  payment  of  alimony  semiannually  is  a  lien  on 
the  lands  of  the  party  against  whom  it  is  entered,  by 
virtue  of  sections  44  and  45  of  the  Chancery  Act  (J. 
&  A.  ini  924,  925).    Section  44  of  the  Chancery  Act 
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provides :  "A  decree  for  money  shall  be  a  lien  on  the 
lands  and  tenements  of  the  party  against  whom  it  is 
entered,  to  the  same  extent  and  under  the  same  limita- 
tions as  a  judgment  at  law.''  Section  45  provides: 
^'AU  decrees  given  in  causes  in  equity  in  this  state 
shall  be  a  lien  on  all  real  estate  respecting  which  such 
decrees  shall  be  made;  and  whenever,  by  any  decree, 
any  party  to  a  suit  in  equity  shall  be  required  to  per- 
form any  act  other  than  the  payment  of  money,  or  to 
refrain  from  performing  any  act,  the  court  ipay,  in 
such  decree,  order  that  the  same  shall  be  a  lien  upon 
the  real  or  personal  estate,  or  both,  of  such  party  until 
such  decree  shall  be  fully  complied  with ;  and  such  lien 
shall  have  the  same  force  and  eflFect,  and  be  subject  to 
the  same  limitations  and  restrictions  as  judgments 
at  law," 

In  construing  these  sections  they  must  be  read  in 
connection  with  sections  1,  2  and  6  of  chapter  77  (J.  & 
A.  ^1[  6747,  6748,  6752)— the  Judgment  Act,  sections 
18  and  20  of  chapter  40  (J.  &  A.  TfU  4233,  4235)— the 
Divorce  Act,  and  with  sections  42  and  47  of  the  Chan- 
cery Act  (J.  &  A.  T[T[  922,  927). 

Section  1  of  chapter  77  (J.  &  A.  ^6747)  provides: 
**A  judgment  of  a  court  of  record  shall  be  a  lien  on 
the*  real  estate  of  the  person  against  whom  it  is  ob- 
tained situated  within  the  county  for  which  the  court 
is  held,  from  the  time  the  same  is  rendered  or  re- 
vived for  the  period  of  seven  years  and  no  longer 
*  *  *  .  When  execution  is  not  issued  on  a  judgment 
within  one  year  from  the  time  the  same  becomes  a  lien, 
it  shall  thereafter  cease  to  be  a  lien,  but  execution  may 
issue  upon  such  judgment  at  any  time  within  seven 
years,  and  shall  l^ecome  a  lien  on  such  real  estate 
from  the  time  it  shall  be  delivered  to  the  sheriff. ' ' 

Section  2  of  chapter  77  (J.  &  A.  T[  6748)  provides: 
''When  the  party  in  whose  favor  a  judgment  is  ren- 
dered is  restrained  by  injunction,  or  by  appeal,  or  by 
the  order  of  a  judge  or  court,  or  is  delayed,  on  account 
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of  the  defendant,  either  from  issuing  execution  or  sell- 
ing thereon,  the  time  so  restrained  or  delayed  shall 
not  be  considered  as  any  part  of  the  time  mentioned  in 
sections  1  or  6  of  this  act. ' ' 

Section  6  of  chapter  77  (J.  &  A.  f  6752)  provides: 
that  **real  estate  levied  upon  within  seven  years  from 
the  time  the  judgment  becomes  a  lien  may  be  sold  at 
any  time  within  one  year  after  the  expiration  of  said 
seven  years." 

Section  18  of  chapter  40  ( J.  &  A.  T[  4233)  provides: 
' '  When  a  divorce  shall  be  decreed,  the  court  may  make 
such  order  touching  the  alimony  *  *  *  as  from  the 
circumstances  of  the  parties  and  the  nature  of  the  case 
shall  be  fit,  reasonable  and  just;  and  in  case  the  wife 
be  complainant,  to  order  the  defendant  to  give  reason- 
able security  for  such  alimony  and  maintenance,  or 
may  enforce  the  payment  of  such  alimony  and  mainte- 
nance in  any  other  maimer  consistent  with  the  rules 
and  practice  of  the  court.  And  the  court  may,  on  ap- 
plication, from  time  to  time,  make  such  alterations  in 
the  allowance  of  alimony  *  *  *  as  shall  appear  rea- 
sonable and  proper." 

Section  20  of  chapter  40  (J.  &  A.  TJ  4235)  provides: 
**  Whenever  in  any  case  of  divorce  a  decree  for  ali- 
mony or  maintenance  is  made  a  lien  on  any  real  estate 
to  secure  the  payment  of  any  money  to  become  due  by 
installments,  and  a  sale  of  such  real  estate  shall  be- 
come necessary  to  satisfy  any  of  such  installments  the 
property  shall  be  sold  subject  to  the  lien  of  the  install- 
ments not  then  due  unless  the  court  shall  direct  other- 
vdse,  and  subsequent  sales  may,  from  time  to  time  be 
made  to  enforce  such  lien  as  the  installments  may  be- 
come due,  until  all  installments  are  paid.'' 

Section  42  of  the  Chancery  Act  ( J.  &  A.  ^  922)  pro- 
vides :  *  *  When  any  bill  is  taJcen  for  confessed,  or  upon 
the  hearing  the  court  may  make  such  decree  thereon  as 
may  be  just,  and  may  enforce  such  decree,  either  by 
sequestration  of  real  and  personal  estate,  by  attach- 
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ment,  by  fine  or  imprisomnent  or  both,  or  by  causing 
possession  of  real  and  personal  estate  to  be  delivered 
to  the  party  entitled  thereto,  and  by  the  exercise  of 
such  other  powers  as  pertain  to  courts  of  chancery  and 
may  be  necessary  for  the  attainment  of  justice.'* 

Section  47  of  the  Chancery  Act  (J.  &  A.  f  927)  pro^ 
vides:  **When  there  shall  be  no  direction  that  a  mas- 
ter in  chancery  or  commissioner  execute  a  decree,  the 
same  shall  be  carried  into  effect  by  execution  or  other 
final  process  according  to  the  nature  of  the  case  di- 
rected to  the  sheriff,  or  the  court  may,  if  necessary, 
direct  an  attachment  to  be  issued  against  the  party 
disobeying  such  decree  and  fine  or  imprison  him  or 
both  in  the  discretion  of  the  court  and  may  also  direct 
a  sequestration." 

It  will  not  be  questioned  that  a  decree  ordering  the 
payment  of  a  certain  sum  semiannually  as  alimony  is 
a  decree  for  the  payment  of  money.  Where  a  decree 
for  alimony  does  not  make  such  alimony  a  lien  on  land 
which  is  described  in  the  decree,  the  lien  of  such  decree 
is  that  of  a  decree  in  personam  and  not  a  decree  in  rem. 
It  is,  under  section  44  of  the  Chancery  Act  (J.  &  A. 
If  924) ,  a  lien  on  all  the  real  estate  of  the  party  decreed 
to  make  the  payments  that  are  located  within  the 
county  where  the  decree  is  entered.  A  decree  for 
money  which  does  not  specifically  make  its  payment 
a  lien  on  certain  described  tracts  of  land,  and  which  is  a 
lien  by  virtue  of  section  44  of  the  Chancery  Act,  is  a 
lien  to  the  same  extent  and  under  the  same  limitations 
as  a  judgment  at  law.  A  judgment  at  law  ceases  to  be 
a  hen  on  the  real  estate  of  the  person  against  whom  it 
is  entered,  unless  within  a  year  from  the  time  it  became 
alien  an  execution  is  issued  on  such  judgment,  and  the 
lien  may  be  revived  by  issuing  an  execution  and  plac- 
ing it  in  the  hands  of  the  sheriff.  A  purchaser  of  real 
estate  from  a  judgment  debtor  more  than  a  year  after 
a  judgment  was  rendered,  upon  which  no  execution  has 
been  issued,  takes  the  land  freed  from  any  lien  of  the 
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judgment.  The  only  exceptions  to  the  rule  just  stated 
are  those  which  come  within  section  2  of  the  Judgment 
Act  (J.  &  A.  U  6748),  to  which  by  judicial  construction 
has  been  added  cases  taken  to  a  court  of  review  bv  a 
writ  of  error,  wherein  a  supersedeas  has  been  granted. 

Appellant  contends  that  liens,  created  by  chancery 
decrees  on  lands,  are  not  destroyed  by  failure  to  issue 
execution  thereon  within  a  year ;  that  such  liens  are  not 
subject  to  the  same  limitations  and  restrictions  as 
judgments  at  law.  That  is  a  correct  proposition  if  the 
chancery  decree  comes  within  the  purview  of  the  first 
clause  of  section  45  of  the  Chancery  Act  (J.  &  A.  If  925) 
and  is  not  solely  a  money  decree,  but  is  a  money  decree 
made  by  the  decree  a  specific  lien.  Appellant  cites 
Karnes  v.  Harper,  48  111.  527 ;  Kirhy  v.  Run<ils,  140  HI. 
289 ;  and  Wilson  v.  Ford,  190  111.  614,  as  sustaining  her 
contention.  Section  45  of  the  Chancery  Act  was  not 
involved  or  adjudicated  upon  in  the  Wilson  case, 
supra. 

In  1868,  sections  14  and  45  of  the  Chancery  Act  were 
the  same  as  sections  44  and  45  of  the  present  act.  (J.  & 
A.  U^  924,  925.)  In  Karnes  v.  Harper,  decided  at  that 
time,  it  was  held  that  the  14th  section  declares  that  a 
decree  for  money  shall  be  a  lien  on  the  lands  of  a 
party  against  whom  it  is  rendered  to  the  same  extent 
and  under  the  same  limitations  as  a  judgment  at  law. 
**This  section  is  intended  to  embrace  general  decrees 
for  the  payment  of  money,  when  the  proceeding  is  in 
personam  and  not  specific  and  in  rem."  A  decree  in  a 
foreclosure  is  in  the  nature  of  a  decree  in  rem.  **The 
last  clause  of  the  45th  section,  however,  gives  the  lien 
to  the  same  extent  and  subject  to  the  same  restrictions 
as  lions  created  by  judgments  at  law.  This  section 
provides  for  two  liens,  the  first  in  cases  wliere  a  decree 
is  in  respect  to  the  real  estate,  to  which  the  decree  is 
pronounced.  The  second  is  in  cases  in  which  a  decree 
is  rendered  for  the  performance  of  an  act  other  than 
for  the  payment  of  money,  and  when  the  court  declares 
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the  decree  to  be  a  lien  on  real  and  personal  property 
until  the  decree  shall  be  complied  with  by  the  party.  It 
will  be  observed  that  the  words  'such  lien'  follow  in 
immediate  connection  with  the  language  creating  the 
second  lien  provided  for  by  that  section,  and  it  mani- 
festly refers  to  the  latter  and  not  the  first."  In  the 
Kirhy  case,  supra,  decided  in  1892,  Mr.  Justice  Baker 
rendering  the  decision  reaffirmed  the  ruling  in  the 
K armies  case,  supra,  and  further  said  that  when  the 
Legislature  re-enacts  a  law  in  the  same  words,  that  has 
been  judicially  construed,  it  will  be  presumed  it  used 
such  words  in  the  sense  that  had  been  placed  upon 
thenL 

Cases  involving  the  question  of  the  lien  of  decrees 
for  alimony  in  other  States  are  so  aflEected  by  local 
statutes  that  they  are  of  little  value  as  precedents,  but 
the  general  rule  held  by  many  States  is  that  a  decree 
for  alimony  creates  no  specific  lien  on  the  estate  of  the 
husband  unless  so  provided  by  statute,  or  the  decree 
fastens  it  upon  some  particular  property.  14  Cyc.  782 ; 
2  Am.  &  Eng.  Encyc.  of  Law  133 ;  1  R.  C.  L.  944.  A 
Kansas  case,  Scott  v.  Scott,  80  Kan.  489, 103  Pac.  1005, 
is  very  similar  to  the  case  a't  bar,  wherein  it  was  held, 
under  a  statute  very  similar  to  the  Illinois  Statute, 
that  such  a  decree  was  not  a  lien  on  lands  conveyed. 
While  a  lien  may  be  enforced  in  equity,  the  fact  that 
appellant  has  not  sued  out  an  execution  and  thereby 
sought  to  enforce  her  alleged  lien  and  now  seeks  to 
enforce  or  create  a  lien  by  a  bill  in  equity  is  an  admis- 
sion that  the  alimony  is  not  a  lien  that  can  be  enforced 
under  the  original  decree. 

While  it  may  be  contended  that  no  execution  could 
have  been  issued  within  a  year  because  there  was  no 
default  in  the  payment  of  permanent  alimony  within 
that  time,  there  were  ample  provisions  in  the  statute 
whereby,  under  section  42  of  the  Chancery  Act,  it 
could  have  been  made  a  lien  on  specific  land  and  such 
lien  would  have  continued  without  the  issuance  of  an 


332  Appellate  Courts  of  Illinois. 

Wallace  v.  Wallace  et  al.,  201  IlL  App.  323. 

execution,  or,  under  section  18  of  the  Divorce  Act,  the 
court  could  have  made  Wallace  give  a  mortgage  on  the 
land  or  other  reasonable  security  for  the  payment  of 
the  instalments  as  they  became  due,  and  it  had  the  au- 
thority to  make  such  order  touching  the  alimony  as 
was  reasonable  and  just  and  to  enforce  the  payment  of 
such  alimony  in  any  manner  consistent  with  the  rules 
and  practice  of  the  court.  The  sections  of  the  Chan- 
eery  and  Divorce  Acts  are  very  general  and  flexible. 
They  permit  and  authorize  courts  in  such  matters  to 
fully  protect  and  secure  the  payment  of  alimony  if  the 
defendant  has  any  real  estate,  either  by  making  the 
])ayment  a  specific  lien  or  compelling  the  defendant  to 
secure  payment  by  giving  a  bond  or  mortgage. 

We  are  constrained  to  hold  that  that  part  of  the  de- 
cree in  the  divorce  case,  which  ordered  the  payment  of 
a  certain  sum  as  alimony  semiannually,  was  a  decree 
in  personam  against  Wallace  and  as  it  was  not  made 
a  lien  specifically  on  any  of  the  land  held  by  him,  it  was 
subject  to  the  same  limitations  as  a  judgment  at  law 
and  ceased  to  be  a  lien  at  the  end  of  a  year  from  the 
date  of  its  rendition,  unless  an  execution  shall  have 
been  issued  thereon  within  a  year,  and  that  Nichols 
having  bought  the  land  more  than  a  year  after  the  ren- 
dition of  the  decree,  and  before  any  execution  was  is- 
sued, took  it  discharged  from  any  lien. 

What  has  been  said  in  reference  to  the  permanent 
alimony  applies  also  to  the  temporary  alimony.  The 
decree  of  the  Circuit  Court  is  affirmed. 

Affirmed. 
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Boena  Mohlman,  Appellant,  y.  Business  Men's  Accident 
Association  of  America,  Appellee. 

1.  Appsal  and  erbob,  §  1303* — what  presumptions  raised  where 
hill  of  exceptions  does  not  contain  all  of  evidence.  Where  a  bill  of 
exceptions  does  not  state  that  it  contains  all  the  evidence.  It  may 
be  presumed  that  there  was  other  evidence  offered  on  which  the 
judgment  can  be  sustained,  but  It  will  not  be  presumed  that  other 
evidence  was  introduced  by  reason  of  which  the  Judgment  must  be 
reversed.  ^ 

2.  Appeal  and  ebbob,  S  551* — necessity  of  exceptions.  Where  no 
mention  was  made  In  a  bill  of  exceptions  of  the  judgment  entered 
in  the  trial  court  and  there  were  no  exceptions  therein  to  the  Judg- 
ment there  entered  or  to  rulings  on  propositions  of  law,  held  that, 

^nevertheless,  such  questions  would'  be  considered  on  appeal  under 
the  provisions  of  the  Practice  Act,  sec.  81  (J.  &  A.  %  8618). 

3.  iNSimANCB,  S  127* — what  laws  govern  construction  of  contract. 
A  contract  of  insurance  made  within  the  State  with  a  corporation 
whose  domicile  is  without  the  State  is  to  be  considered  according 
to  the  laws  of  the  State  where  made. 

4.  Insttbance,  §  747* — when  beneficiary  hound  "by  "by-law  parsed 
after  issuance  of  certificate.  A  beneficiary  under  a  certificate  of 
insurance  in  a  mutual  assessment  accident  insurance  association, 
providing  that  the  Insured  should  be  bound  by  by-laws  in  force 
at  the  time  of  the  issuance  of  the  certificate  and  those  thereafter 
enacted  by  the  association,  held  bound  by  a  by-law  passed  by  the 
association  after  the  issuance  of  a  certificate,  providing  that,  in 
case  of  death  by  drowning,  the  association  should  be  obligated  to 
pay  only  one-tenth  of  the  amount  provided  as  payable  by  the  cer- 
tificate unless  the  claimant  should  establish  the  accidental  char- 
acter of  the  death  by  the  testimony  of  at  least  one  witness  to  the 
accident  other  than  the  insured  himself. 

5.  INSUBANCE,  §  711* — inapplicability  of  provisions  of  Assess- 
ment Insurance  Act  to  foreign  corporation  doing  business  by  mail. 
The  provision  of  the  Assessment  Insurance  Act,  sec.  15  (J.  ft  A. 
H  6563),  requiring  every  policy  thereafter  issued  by  a  corporation 
doing  business  under  the  act  and  promising  payment  to  be  made 
upon  a  contingency  of  death  or  physical  disability  shall  specify 
the  sum  of  money  which  it  promises  to  pay  upon  such  con- 
tingency, does  not  apply  to  an  association  incorporated  under  the 
laws  of  a  foreign  State  and  not  authorized  to  do  business  in  this 
State,  but  which  transacts  business  therein  by  mall. 


•See  Illtnoifi  Notes  DIfrebt,  Vein.  XI  to  XV,  and  CumulAtlve  Quarterly,  tame 
topic  and  lectlon  number. 
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Appeal  from  the  Circuit  Court  of  Cass  county;  the  Hen.  Gut  R. 
Williams,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.    AfDrmed.    Opinion  filed  April  21,  1916. 

Charles  C.  Dutch,  for  appellant. 

J.  J.  Nbigeb  and  Gilmobe  &  Bbown,  for  appellee. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

Roena  Mohlman,  on  January  1, 1915,  began  a  suit  in 
assumpsit  in  the  Circuit  Court  of  Cass  county  against 
the  Business  Men^s  Accident  Association  of  America. 
The  declaration  consists  of  one  count  which  avers  that 
the  defendant,  a  corporatidn,  organized  under  and  do- 
ing business  by  virtue  of  the  mutual  assessment  acci- 
dent insurance  laws  of  the  State  of  Missouri,  on  De- 
cember 6,  1911,  issued  a  certificate  of  insurance  to 
William  G.  Mohlman,  and  in  consideration  of  the  ap- 
plication for  membership  and  the  further  payment  of 
dues  and  assessments  promised  that  it  would  pay  the 
plaintiff  $5,000  in  the  event  of  the  accidental  death  of 
William  G.  Mohlman,  and  that  in  said  certificate  are 
certain  provisos,  conditions  and  stipulations,  which 
are  shown  by  a  copy  of  it  attached  to  the  count;  that 
on  October  23,  1913,  said  Mohlman  was  accidentally 
drowned  in  the  Illinois  River  at  a  point  unknown  to 
plaintiff;  that  the  last  time  he  was  seen  alive  was  pass- 
ing up  the  river  at  4 :30  p.  m.  October  23rd,  in  his  motor 
boat  under  a  certain  bridge,  and  the  next  morning  his 
body  was  found  at  6 :30  a.  m.  floating  in  the  river ;  that 
an  inquisition  was  held  over  the  body  of  Mohlman  and 
a  coroner's  jury  returned  a  verdict  that  he  came  to  his 
death  by  accidental  drowning ;  that  due  proofs  of  death 
by  accidental  drowning  were  made  and  that  Mohlman 
complied  with  all  the  conditions  of  the  policy  in  his 
lifetime,  yet  the  defendant  refuses  to  pay  plaintiff  said 
sum  of  $5,000. 
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On  the  day  the  declaration  was  filed,  the  defendant, 
by  its  attorneys,  filed  a  written  entry  of  appearance. 
No  pleas  were  filed.  On  the  hearing  it  was  stipulated 
that  the  parties  waive  the  necessity  of  formal  plead- 
ings, and  that  no  advantage  shall  be  taken,  either  in 
the  trial  court  or  on  appeal,  because  of  the  failure  to 
file  pleas  or  conform  to  the  rules  of  procedure,  and  that 
all  questions  of  law  involved  be  determined  without 
formal  pleading  or  procedure.  The  cause  was  tried 
by  the  court  on  April  12, 1915,  without  a  jury,  and  judg- 
ment rendered  *'for  the  plaintiff  for  $500  and  against 
plaintiff  for  costs  as  per  .stipulation.  * '  The  plaintiff 
prosecutes  this  appeal. 

The  bill  of  exceptions  contains  a  stipulation  signed 
by  counsel  for  the  parties  showing  the  following  facts : 

(1)  That  Mohlman  was  a  resident  of  Beardstown, 
Illinois,  at  the  time  he  made  application  for  member- 
ship and  insurance  in  the  defendant  corporation,  and 
that  the  application  was  forwarded  by  mail  to  the  de- 
fendant at  Kansas  City,  Missouri. 

(2)  That  the  defendant  received  the  application  on 
December  6,  1911,  and  forwarded  a  certificate  of  in- 
surance, with  a  copy  of  its  by-laws,  which  are  made  a 
part  of  the  stipulation,  from  Kansas  City  to  Mohlman 
at  Beardstown,  Dlinois,  with  a  letter  acknowledging 
receipt  and  acceptance  of  the  certificate  and  by-laws, 
which  was  to  be  signed  by  Mohlman  and  returned  to 
appellee  at  Kansas  City.  The  letter  is  dated  at 
Beardstown,  December  7,  1911,  was  signed  by  Mohl- 
man and  returned  by  mail  to  appellee.  Section  1  of 
article  9  of  the  by-laws  provides :  These  by-laws  may 
be  amended  at  any  meeting  of  the  board  of  directors 
by  a  two-thirds  vote  of  the  members  present,  notice 
having  been  first  given  to  each  member  of  the  board 
three  days  prior  to  the  meeting.  There  is  indorsed  on 
the  back  of  the  certificate  among  other  things  the 
words :  '^Itnportant.  Eemember  that  the  by-laws,  and 
all  amendments  thereto,  are  a  part  of  your  contract. '  ^ 
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(3)  That  the  defendant  is  a  corporation  organized 
July  1, 1909,  under  the  Insurance  Laws  of  Missouri  to 
transact  mutual^  assessment,  health  and  accident  insur- 
ance, with  its  home  o6Sce  at  Kansas  City,  Missouri,  and 
it  was  not  authorized  to  do  business  in  Illinois,  but 
transacted  its  business  by  mail. 

(4)  That  section  4  of  article  4  of  the  by-laws  at  the 
time  of  the  application  for  and  delivery  of  the  policy 
provided:  *' Whenever  death  occurs  as  the  result  of 
injuries  caused  by  the  accidental  discharge  of  firearms 
where  there  is  no  eye-witness  to  the  accident  except  the 
member  himself,  or  whenever  death  occurs  as  the  result 
of  cerebral  hemorrhage,  cerebral  paralysis,  apoplexy, 
or  heart  failure,  caused  by  accidental  injuries,  the  Ua- 
bility  of  the  Association  for  payment  of  benefits  shall 
be  limited  to  one-tenth  the  amount  otherwise  payable." 

That  on  October  15,  1912,  section  4  of  article  4  was 
amended  to  read  as  follows :  *  *  Whenever  any  member 
carrying  accident  insurance  receives  bodily  injuries, 
fatal  or  otherwise,  (1)  by  the  discharge  of  firearms, 
(2)  by  drowning,  (3)  or  where  the  body  is  not  recov- 
ered and  identified,  the  claimant  shall  establish  the  ac- 
cidental character  of  the  injury  by  the  testimony  of  at 
least  one  eye-witness  to  the  a<5cident  other  than  the 
member  himself,  and  in  the  event  of  his  failure  so  to 
do,  or  whenever  death,  caused  by  accidental  injuries, 
occurs  as  the  result  of  cerebral  hemorrhage,  cerebral 
paralysis  or  apoplexy,  without  fracture  of  the  skull,  or 
by  heart  failure  caused  by  accidental  injuries,  the  lia- 
bility of  the  Association  for  payment  of  benefits  shall 
be  limited  to  one-tenth  of  the  amount  otherwise  pay- 
able." That  said  by-laws  as  amended  under  date  of 
October  15,  1912,  were  in  force  and  effect  at  the  time 
of  the  death  of  said  Mohlman. 

(5)  That  on  October  23,  1913,  at  4  p.  m.,  Mohlman 
left  his  place  of  business  in  Beardstown  to  go  hunting 
on  the  Illinois  River,  alone  in  his  motor  b^at ;  that  the 
next  morning  his  dead  body,  without  any  marks  of  vio- 
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lence,  was  found  floating  in  the  river,  and  a  coroner's 
jury  returned  a  verdict  that  he  came  to  his  death  by- 
accidental  drowning;  that  proper  notice  and  proofs  of 
death  were  made  and  that  at  the  time  of  his  death 
Mohlman  was  in  good  standing  and  had  paid  all  assess- 
mepts  made  against  hinu 

(6)  That  the  parties  may  present  for  the  court's 
consideration  the  statutory  laws  of  any  State  and  the 
decisions  of  any  court  of  record  of  any  State  bearing 
upon  the  issue  herein  and  the  same  shall  be  considered 
by  the  court  as  if  duly  pleaded  and  proved. 

That  plaintiff  claims  $5,000  and  ten  per  cent,  dam- 
ages and  $250  reasonable  attorney's  fees.  The  de- 
fendant claims  that  it  is  only  bound  to  pay  plaintiff 
$500,  which  it  has  tendered,  and  has  always  been  ready 
to  pay,  and  if  the  court  shall  find  that  $500  is  the  sum 
defendant  is  liable  for,  the  costs  shall  be  assessed 
against  plaintiff. 

The  plaintiff  presented  propositions  of  law  request- 
ing the  court  to  hold:  (1)  that  while  the  contract  was 
made  in  Illinois,  yet  its  performance  was  in  the  State 
of  Missouri,  and  it  is  to  be  construed  by  the  law  of 
Missouri;  (2)  that  section  6952  of  the  Revised  Stat- 
utes of  Missouri  forms  a  part  of  the  contract  and  the 
sum  specified  in  the  contract  must  be  paid;  and  (3) 
that  the  amendment  of  section  4,  art.  4  of  the  by-laws 
of  defendant,  made  October  15,  1912,  regarding  acci- 
dental drowning  without  the  presence  of  an  eye- 
witness, is  unreasonable,  and  the  court  refuses  to  give 
said  by-law  as  amended  retroactive  effect.  These  the 
court  marked  refused.  The  court  marked  held,  propo- 
sitions presented  by  the  defendant:  (1)  that  the 
certificate  sued  on  is  an  Illinois  contract  and  not  sub- 
ject to  or  affected  by  the  statute  of  Missouri  requiring 
assessment  companies  to  specify  in  their  policies  the 
exact  amount  to  be  paid  upon  each  contingency  insured 
against;  (2)  that  under  the  terms  of  the  membershin 
certificate   issued  by   defendant,   subsequent   amend - 

Vol.  CCI  22 


338  Appellate  Courts  op  Illinois. 

Mohlman  v.  Business  Men's  Accident  Ass'n,  201  IlL  App.  333. 

ments  became  a  part  of  such  certificate  and  the  amend- 
ment of  section  4,  art.  4,  is  a  part  of  the  contract  of  in- 
surance sued  on  by  plaintiff;  and  (3)  that  the  contract 
sued  on  is  an  Illinois  contract  and  to  be  construed  un- 
der and  in  accordance  with  the  law  of  Illinois. 

The  bill  of  exceptions  contains  only  the  written  stip- 
ulation and  the  stipulation  made  in  open  court  with  the 
propositions  of  law  presented.  It  does  not  state  that 
the  facts  therein  stated  were  the  only  facts  presented 
to  the  trial  court  for  its  judgment.  It  also  states  that 
the  parties  may  present  for  the  court's  consideration 
the  statutory  law  of  any  State  and  the  decisions  of  any 
court  of  record  of  any  State  and  the  same  shall  be 
considered  as  if  duly  pleaded  and  proved.  There  is 
no.  statement  that  any  statute  or  decision  of  a  court  of 
record  of  the  State  of  Missouri  was  presented  and  in- 
troduced in  evidence.  It  might  be  inferred  from  one 
of  plaintiff's  propositions  that  section  6952  of  the  Mis- 
souri Statutes  was  brought  to  the  attention  of  the 
court.  When  the  bill  of  exceptions  does  not  state  that 
it  contains  all  the  evidence,  it  may  be  presumed  that 
there  was  other  evidence  offered  on  which  the  judg- 
ment can  be  sustained,  but  it  will  not  be  presumed  that 
other  evidence  was  introduced,  by  reason  of  which  the 
judgment  must  be  reversed. 

The  judgment  is  not  mentioned  in  the  bill  of  excep- 
tions, neither  is  there  any  objection  nor  exception  in 
the  bill  of  exceptions  to  the  judgment,  nor  is  there  any 
objection  or  exception  to  the  ruling  of  the  court  on 
propositions  of  law  presented  by  the  respective  par- 
ties. Appellee  insists  that  because  the  bill  of  excep- 
tions does  not  contain  any  exception  upon  any  question 
whatever,  that  therefore  no  question  has  been  saved 
for  review.  Section  81  of  the  Practice  Act  (J.  &  A. 
T[  8618),  as  amended,  provides  that  if  during  any  trial 
in  any  civil  or  criminal  case  either  party  shall  submit 
to  the  court  any  matter  for  a  ruling  thereon  and  the 
court  shall  rule  adversely  to  the  party  submitting  the 
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same,  such  matter  shall  be  deemed  a  matter  for  review 
in  any  court  to  which  the  same  cause  may  be  taken  on 
appeal  without  formal  exception  thereto.  In  Miller  v. 
Anderson,  269  111.  608,  this  section  of  the  Practice  Act 
was  reviewed,  and  it  was  held  that  the  said  amendment 
to  the  Practice  Act  was  intended  to  simplify  the  prac- 
tice by  doing  away  with  the  formal  exceptions  that 
prior  thereto  had  been  held  necessary  to  save  ques- 
tions for  review. 

The  contract  sued  upon  was  made  in  Illinois  with  a 
Missouri  corporation.  Counsel  for  appellant  state 
that  to  be  the  fact  in  their  argument,  and  in  their  reply 
brief  say:  ** There  is  no  dispute  in  this  case  as  to 
where  the  contract  was  made.  Appellant  in  her  brief 
and  argument,  p.  25,  says,  *  Since  the  final  act  of  the 
consummation  of  the  contract  was  at  Beardstown,  in 
Illinois,  *  *  •  the  contract  was  made  in  Illinois. '' ^ 
The  situs  of  the  contract  being  in  the  State  of  Illinois, 
it  is  to  be  construed  according  to  the  laws  of  Illinois. 
Rose  V.  Mutual  Life  Ins.  Co.,  240  111.  45,  144  111.  App. 
434;  Coverdale  v.  Royal  Arcanum,  193  111.  91;  Inger- 
soil  V.  Mutual  Life  Ins.  Co.,  156  111.  App.  568 ;  Mutual 
Life  Ins.  Co.  v.  Cohen,  179  U.  S.  262 ;  Mutual  Life  Ins. 
Co.  V.  Hill,  193  U.  S.  551. 

In  this  State  the  rule  is  well  settled  that  a  certificate 
of  membership  in  a  benefit  society,  which  provides  that 
the  member  shall  be  bound  by  the  laws,  rules  and  regu- 
lations then  in  force,  or  which  may  thereafter  be  en- 
acted by  the  society,  sufl5ciently  reserves  the  right  of 
the  society  to  amend  existing  by-laws.  A  member  who 
accepts  a  contract  in  which  he  agrees  to  be  bound  by 
the  laws,  rules  and  regulations  then  in  force  or  which 
may  thereafter  be  enacted,  makes  the  certificate  sub- 
ject to  the  reservation  to  the  society  of  the  right  to 
amend  or  change  the  by-laws  of  the  society.  Fullen- 
under  v.  Royal  League,  180  111.  621;  Scoiv  v.  Royal 
League,  223  111.  32;  Seitzinger  v.  Modern  Woodmen, 
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204  111.  58;  Moerschbaecher  v.  Supreme  Council,  188 
HI.  9. 

The  certificate  accepted  by  Mohlman  contains  a  pro- 
vision that  **by  the  acceptance  of  this  policy  the  said 
member  agrees  to  the  several  provisions  and  condi- 
tions of  the  said  by-laws  as  they  now  exist,  and  as  they 
may  be  hereafter,  from  time  to  time,  amended  and 
changed. ' '  Indorsed  on  the  back  of  the  certificate  were 
the  words:  ^'Importcmt.  Remember  that  the  by- 
laws, and  all  amendments  thereto,  are  a  part  of  your 
contract. ' '  Section  4  of  article  4  of  the  by-laws  when 
the  policy  was  issued  to  Mohlman  limited  the  benefits 
to  be  paid  in  tlie  event  of  death  under  certain  contin- 
gencies to  one-tenth  of  the  amount  otherwise  payable. 
Within  a  year  after  the  issuance  of  the  policy,  the  de- 
fendant amended  that  section  of  the  by-laws  by  adding 
the  contingency,  that  if  death  should  happen  by  drown- 
ing then  unless  **the  claimant  shall  establish  the  acci- 
dental character  of  the  injury  by  the  testimony  of  at 
least  one  eye-witness  to  the  accident  other  than  the 
member  himself,  *  *  •  the  benefits  to  be  paid  shall 
be  limited  to  one-tenth  of  the  amount  otherwise  pay- 
able. ^^ 

It  is  contended  that  under  section  244  of  chapter  73 
of  the  Statutes  of  Illinois  (Hurd's  Statute  1913,  sec- 
tion 15  of  the  Assessment  Insurance  Act  passed  June 
22,  1893,  J.  &  A.  If  6563),  appellant  is  entitled  to  re- 
cover the  full  amount  of  $5,000  because  of  the  accident- 
al death  of  Mohlman.  That  provision  of  the  statute 
provides :  **  Every  policy  hereafter  issued  by  any  cor- 
poration doing  bimness  under  this  act,  and  promising 
patpnent  to  be  made  upon  a  contingency  of  death  or 
physical  disability,  shall  specify  the  sum  of  money 
tvhich  it  promises  to  pay  tinder  such  contingency.'^ 
This  section  by  its  terms  only  applies  to  ''any  cor- 
poration doing  business  under  this  act.''  It  was  held 
in  Crawford  v.  Northivestern  Traveling  Men's  Ass'n, 
226  IlL  57,  that  this  act  does  not  apply  to  companies  in 
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existence  when  this  act  was  passed,  unless  they  re- 
incorporate under  section  6  of  the  Act  (J.  &  A.  U  6554). 
The  stipulation  shows  that  the  defendant  company  is 
incorporated  under  the  laws  of  Missouri  and  was  not 
authorized  to  do  business  in*  Illinois  but  transacted  its 
business  by  mail.  The  defendant  was  not  doing  busi- 
ness under  the  Act  of  1893,  and  is  not  governed  by 
section  15  of  that  act. 

Section  26  of  chapter  32  of  the  Statute  (J.  &  A. 
jl  2443),  provides  that  foreign  corporations  doing  busi- 
ness in  this  State  shall  be  subjected  to  all  the  liabili- 
ties, restrictions  and  duties  that  are  or  may  be  imposed 
on  corporations  organized  under  the  general  laws  of 
this  State.  It  was  said  in  North  American  Ins.  Co. 
V,  Yates,  214  111.  272 :  *  *  In  applying  the  statutes  gov- 
erning insurance  ta  foreign  corporations  we  have  said : 
'The  purpose  of  our  statute  is  to  produce  uniformity 
in  the  powers,  liabilities,  duties  and  restrictions  of  for- 
eign and  domestic  corporations  of  like  character,  and 
to  bring  them  all  under  the  influence  of  the  same 
law.^^' 

By  the  provisions  of  the  certificate  issued  to  the  in- 
sured, the  contract  of  insurance  consists  of  the  certifi- 
cate, the  application  for  membership  and  the  by-laws 
of  appellee.  The  by-laws  are  a  binding  part  of  the 
contract  unless  inconsistent  with  or  in  conflict  with 
some  general  law  of  this  State.  The  policy  with  the 
by-laws  clearly  specifies  the  amount  payable  on  the 
contingency  of  death  from  drowning  without  an  eye- 
witness. 

It  is  also  contended  that  the  amendment  is  unreason- 
able. A  subsequently  enacted  by-law,  forfeiting  all 
claims  for  the  death  of  a  member  by  suicide  or  intoxi- 
cation, was  held  valid  and  reasonable.  Supreme 
Lodge  v.  Kutscher,  179  111.  340;  Supreme  Lodge  v. 
Trehbe,  179  111.  348.  In  Scow  v.  Royal  League,  supra, 
a  by-law  enacted  reducing  the  benefit  one-half  if  the 
member  shall  die  by  his  own  hand,  whether  sane  or  in- 
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sane,  was  held  reasonable  and  valid.  *'A  party  cannot 
claim  the  right  to  have  a  contract  remain  unaltered 
when  the  contract  itself  provides  that  it  may  be 
changed."  .BcUdmn  v.  Begley,  185  111.  180.  If  the 
amendment  would  be  reasonable  as  an  original  by-law, 
at  the  formation  of  the  corporation  in  order  to  avoid 
such  extra  hazards  as  experience  shows  necessary,  it 
is  reasonable  as  an  amendment.  The  amendment  was 
a  reasonable  exercise  of  the  power  reserved  to  de- 
fendant in  its  certificate  issued  to  the  insured. 

We  find  no  error  in  the  ruling  of  the  trial  court  on 
the  propositions  of  law  and  the  judgment  is  aflSrmed. 

Affirmed. 


Wlnfield  F.  Rexroat,  Appellee,  v.  Arthur  Ford  et  al., 
Appellees.    Charles  W.  Tan  Syekle,  Appellant. 

1.  Appeal  and  ebror,  S  408* — w?Mt  ohjections  may  not  he  first 
raised  on  appeal.  Objections  that  do  not  raise  Jurisdictional  quesr 
tions  cannot  be  raised  for  the  first  time  on  appeal  where  their 
nature  is  such  that  if  they  had  been  specifically  made  in  the  trial 
court  they  could  have  been  remedied. 

2.  Equity,  $  255* — original  hill  as  pari  of  amended  bill.  An 
original  bill  is  still  a  part  of  the  complainant's  bill  although  an 
amended  bill  does  not  include  all  of  its  allegations. 

3.  Landlord  and  tenant,  $  97* — what  does  not  constitute  ten- 
ancy at  will.  If  the  lessee  has,  under  the  terms  of  the  lease,  the 
right  of  possession  of  premises  for  any  fixed  time,  even  although 
the  lessor  has  the  right  to  terminate  it  by  notice,  yet  if  it  can  only 
be  terminated  by  giving  notice  a  certain  fixed  time  before  its  termi- 
nation, the  lease  is  not  a  tenancy  at  will. 

4.  Landlord  and  tenant,  S  2* — when  lease  is  a  chattel  real.  A 
lease  terminable  only  on  the  giving  of  a  thirty-day  notice  by  either 
party,  held  a  chattel  real. 

5.  Mortgages,  §  375* — when  strict  foreclosure  proper.  Where 
mortgaged  property  worth  less  than  the  amount  of  the  mortgage 
had  been  abandoned  by  the  mortgagor,  who  had  become  insolvent. 
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and  the  mortgagee  was  willing  to  take  the  property  in  full  satisfac- 
tion of  the  debt,  held  that  a  strict  foreclosure  was  proper,  as  a 
Judgment  creditor  who  had  a  junior  lien  could  in  no  way  benefit 
from  an  ordinary  foreclosure. 

Appeal  from  the  Circuit  Court  of  McDonough  county;  the  Hon. 
Habbt  M.  Waggoneb,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1915.    Affirmed.    Opinion  filed  April  21,  1916. 

Statement  by  the  Court.  Winfield  F.  Eexroat  on 
April  10,  1915,  filed  a  bill  against  Arthur  Ford,  Leoni 
Ford  and  the  Chicago,  Burlington  and  Quincy  Bail- 
road  Company,  alleging  that  on  November  18,  1910, 
Arthur  Ford  executed  and  delivered  to  complainant  a 
mortgage  on  a  grain  elevator  on  the  right  of  way  of  the 
said  railroad,  the  same  being  the  north  elevator  in  the 
Town  of  Walnut  Grove,  and  on  Lot  1  in  Block  4  in 
the  said  Town  of  Walnut  Grove,  in  McDonough  county. 
The  bill  further  alleges  that  the  mortgage  secures  a 
note  for  $5,000  with  interest  at  six  per  cent,  per  annum, 
due  three  years  after  date;  that  Arthur  Ford  is  in- 
solvent ;  that  the  said  lot  is  worth  not  to  exceed  $1,000 
and  is  subject  to  the  homestead  rights  of  Leoni  Ford, 
the  wife  of  Arthur  Ford ;  that  the  mortgaged  premises 
are  wholly  insufficient  to  pay  the  amount  due  com- 
plainant and  that  Ford  has  abandoned  the  grain  ele- 
vator. The  complainant  offers  to  take  said  mortgaged 
premises  in  pajTnent  of  the  amount  due,  including  his 
costs  and  reasonable  solicitor's  fees. 

On  May  21,  1915,  complainant  filed  his  amended  and 
supplemental  bill,  which,  after  setting  forth  the  allega- 
tions concerning  the  making  of  the  note  and  mortgage, 
alleges  that  the  grain  elevator  is  located  on  the  right  of 
way  of  said  railroad;  that  the  mortgage  is  not  a  lien 
on  the  right  of  way  other  than  the  right  to  maintain 
the  elevator  thereon  under  a  certain  lease  from  said 
railroad  company;  that  after  the  filing  of  the  bill  of 
complaint  herein,  Charles  W.  Van  Syckle  began  a  suit 
in  attachment  against  Arthur  Ford  and  the  writ  there- 
in was  levied  upon  the  premises,  described  in  the  mort- 
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gage  to  complainant ;  that  judgment  had  been  rendered 
against  said  Ford  and  said  property  attached  and  that 
Van  Syckle  is  claiming  to  have  a  lien  prior  to  that  of 
complainant  but  which  in  fact  is  subject  to  the  hen 
of  complainant  under  his  mortgage. 

Van  Syckle  answered  the  amended  and  supplemental 
bill  admitting  that  the  elevator  is  on  the  right  of  way 
of  said  railroad  company,  and  that  after  the  filing  of 
the  original  bill  he  had  begun  his  attachment  suit,  and 
insisting  that  a  judgment  rendered  in  the  attachment 
suit  in  his  favor  for  $1,325,  against  Ford,  is  a  first  lien 
on  the  elevator.  The  answer  denies  that  the  mort- 
gage is  a  lien  on  the  elevator  or  right  of  way  or  a 
leasehold  interest  on  said  right  of  way,  and  insists 
that  the  elevator  and  leasehold  interest  are  chattels 
personal  and  not  chattels  real,  and  that  the  mortgage 
is  not  acknowledged  as  a  chattel  mortgage  is  required 
to  be  acknowledged.  The  other  defendants  were  de- 
faulted. Issues  were  joined  and  the  cause  was  re- 
ferred to  the  master  in  chancery  to  report  the  evidence 
with  his  conclusions. 

The  master  found  that  there  was  due  on  the  note  and 
mortgage  $6,275,  and  also  a  solicitor's  fee  of  $250; 
that  Van  Syckle  had  recovered  a  judgment  in  the  at- 
tachment suit  against  Ford  for  $1,325,  but  that  the  lien 
of  said  judgment  is  subject  to  the  lien  of  the  mortgage; 
that  the  lot  was  and  still  is  occupied  by  Leoni  Ford, 
wife  of  Arthur  Ford,  as  a  homestead ;  that  Leoni  Ford 
did  not  join  in  the  execution  of  the  mortgage  and  that 
it  is  invalid  and  not  a  lien  on  the  homestead;  that 
the  elevator  is  worth  not  to  exceed  $4,000 ;  that  Ford  is 
insolvent  and  that  complainant  is  entitled  to  a  strict 
foreclosure.  The  master  overruled  objections  filed  by 
Van  Syckle  to  his  findings. 

On  the  trial  the  objections  before  the  master  by 
agreement  of  the  parties  were  permitted  to  stand  as 
exceptions.  The  court  overruled  all  the  exceptions  ex- 
cept the  one  concerning  the  finding  as  to  the  amount 
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due  and  reduced  that  finding  to  $4,462.96  and  the  $250 
allowed  as  a  solicitor's  fee,  and  entered  a  decree  of 
strict  foreclosure  against  the  elevator  property,  unless 
redemption  should  be  made  within  ninety  days. 

Van  Syckle  appeals  and  relies  on  the  three  alleged 
errors  as  cause  for  a  reversal:  (1)  that  the  elevator 
in  question  is  personal  property  and  not  a  chattel  real 
and  that  it  was  error  to  decree  that  Rexroat  had  a 
prior  lien  to  that  of  Van  Syckle;  (2)  that  it  was  error 
to  decree  a  strict  foreclosure  for  the  reason  there  is  no 
allegation  in  the  amended  and  supplemental  bill  that 
Ford  is  insolvent;  and  (3)  that  it  was  error  to  enter  a 
decree  of  *  *  strict  foreclosure  and  exempt  the  residence 
house  and  lot  for  the  reason  there  is  no  proof  that  the 
same  constituted  the  homestead  *  *  *  on  November 
18,  1910,"  and  there  is  no  allegation  in  the. pleading 
with  reference  to  homestead  rights,  and  that  when  the 
homestead  is  not  exempted  the  mortgaged  property  is 
worth  more  than  the  mortgage  debt. 

Flack  &  Lawyer,  for  appellant. 

Miller  &  Walker,  for  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

There  is  no  assignment  of  error  in  the  record  under 
which  either  of  the  last  two  errors  relied  upon  can  be 
raised,  neither  of  those  questions  were  raised  by  any 
objection  before  the  master  to  his  findings,  nor  is  there 
any  exception  before  the  trial  court  concerning  such 
findings  by  the  master.  The  evidence  does  sliow  that 
the  elevator  is  worth  not  to  exceed  $4,000  and  tliat  the 
lot  with  the  residence  thereon  is  worth  from  $600  to 
$800  and  is  the  homestead  of  Leoni  Ford,  the  wife  of 
appellee,  Arthur  Ford. 

The  original  bill  alleges  the  insolvency  of  Ford,  that 
the  lot  described  in  said  mortgage  as  Lot  1,  in  Block  4, 
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is  worth  not  to  exceed  $1,000  and  is  subject  to  the  es- 
tate of  homestead  therein  owned  by  Leoni  Ford,  wife 
of  Arthur  Ford,  and  that  the  elevator  is  worth  not  to 
exceed  $4,500,  and  said  mortgaged  premises  are  wholly 
insuflBcient  to  pay  the  amount  due  on  the  note  and 
mortgage.  The  amended  supplemental  bill  does  not 
repeat  any  of  these  allegations  and  makes  no  reference 
to  them,  further  than  that  it  alleges  that  Rexroat  is 
willing  to  take  said  mortgaged  premises,  leasehold  in- 
terest and  property  subject  to  the  estate  of  homestead 
therein  in  full  satisfaction  of  the  amount  due.  If 
either  of  these  two  questions,  now  presented  for  re- 
view, which  are  only  technical  questions,  had  been 
raised  in  the  trial  court  in  any  way,  a  simple  amend- 
ment would  have  obviated  the  questions  now  raised 
for  the  first  time.  Objections  that  do  not  raise  juris- 
dictional questions  cannot  be  raised  for  the  first  time 
in  this  court,  where  their  nature  is  such  that  if  they 
had  been  specifically  made  in  the  trial  court  they  could 
have  been  remedied. 

It  has  also  been  held  that  the  original  bill  is  still  a 
part  of  complainant's  bill,  although  the  amended  bill 
does  not  include  all  of  its  provisions.  Lewis  v.  Lan- 
phere,  79  111.  187;  A.  J.  Linde^naiyn  S  Hover  son  Co.  v. 
Advance  Stove  Works,  170  111.  App.  423;  1  Encvc.  of 
PI.  &  Pr.  505. 

The  remaining  question,  and  the  only  meritorious 
one  presented,  is,  whether  the  elevalior  property  is  a 
chattel  real  or  is  personal  property.  The  answer  to 
that  question  depends  on  the  nature  of  the  lease  to  that 
part  of  the  right  of  way  upon  which  the  elevator  was 
located.  The  lease  was  made  January  1, 1911,  between 
the  Chicago,  Burlington  &  Quincy  Railroad  Company 
and  Arthur  Ford.  It  describes  by  metes  and  bounds 
the  part  of  the  ri^ht  of  way  leased,  and  the  period  of 
time  for  which  the  lease  was  made  as  follows :  '  *  To 
have  and  to  hold  the  same  from  January  1,  1911,  until 
such  time  as  this  contract  shall  have  been  termiiiated 
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as  hereinafter  provided."  The  rental  is  $5  per  year 
payable  in  advance,  and  the  premises  leased  are  to  be 
used  for  the  location  of  a  grain  elevator.  *'It  is  fur- 
ther agreed  that  either  party  may  terminate  this  lease 
any  time  upon  giving  the  other  thirty  days'  notice  of 
such  termination;  provided,  however,  that  rent  shall 
be  paid  by  said  lessee  to  the  date  of  termination  fixed 
by  said  notice;  and  if  rent  has  been  paid  in  advance  the 
proportionate  amount  for  the  unexpired  term  shall  be 
returned  to  the  lessee." 

Appellant  admits  that  if  the  elevator  is  a  chattel 
real,  then  the  lien  of  the  mortgage  is  superior  to  that 
of  his  judgment,  but  contends  that  the  elevator  was 
personal  property  because  there  was  no  fixed  term 
in  years  and  that  the  lessee  had  under  the  terms  of  the 
lease  only  a  tenancy  at  will. 

A  strict  tenancy  at  will  **has  only  the  rights  of  an 
ancient  tenancy  at  will,  being  in  fact  little  more  than  a 
license  to  be  upon  the  land,  determinable  by  entry  or 
demand,  and  does  not  render  the  occupant  liable  in 
use  and  occupation  for  rent  or  entitle  him  to  notice  to 
quit."  A  general  tenancy  at  will  '* confers  the  rights 
which  tenancies  at  will  subsequently  acquired  such  as 
a  reasonable  notice  to  quit  and  subjects  the  occupant 
to  all  the  liabilities  of  tenants,  proper  such  as  for 
use  and  occupation."  Taylor's  L.  &  T.,  sec.  60;  38 
Cyc.  124.  At  common  law  a  tenant  at  will  was  not  en- 
titled to  notice  to  quit  before  he  could  be  ejected  al- 
though a  demand  for  possession  was  required. 

Under  the  lease  by  which  Ford  occupied  the  part  of 
the  right  of  way  leased  to  him,  the  lease  could  only  bo 
terminated  by  either  party  giving  the  other  thirty 
days'  notice  of  such  termination.  There  was  a  fixed 
tenancy  for  thirty  days  and  it  could  only  be  terminated 
at  the  end  of  that  notice.  The  case  of  Knapp  v.  Jones, 
143  111.  375,  is  very  similar  to  the  present  case.  It  in- 
volved a  lease  of  a  part  of  a  right  of  way,  originally  for 
a  year,  from  a  railroad  company  to  a  party  to  erect 
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and  operate  an  elevator  thereon.     The  lease  expired 
and  was  renewed  for  two  years  with  the  right  to  ter- 
minate it  npon  sixty  days'  notice.    In  a  controversy 
between  a  mortgagee  and  judgment  creditors,  the  ele- 
vator was  held  to  be  a  chattel  real.    A  similar  ruling 
was  made  in  Cross  v.  Weare  Commission  Co.,  153  HI. 
499.  If  the  lessee  has  under  the  terms  of  the  lease  the 
right  to  possession  of  the  premises  for  any  fixed  time, 
even  although  the  lessor  has  the  right  to  terminate  it 
by  notice,  yet  if  it  can  ohly  be  terminated  by  giving  no- 
tice a  certain  fixed  time  before  its  termination,  the 
lease  is  not  a  tenancy  at  will.    The  Knapp  case,  supra^ 
is  conclusive  of  this  case,  that  the  mortgage  was  on  a 
chattel  real  and  the  trial  court  properly  decreed  that 
appellee 's  mortgage  was  a  valid  first  lien  and  the  lien 
of  the  attachment  was  subject  thereto. 

The  appellant  does  not  contend  that  the  elevator 
property  was  worth  more  than  $4,000.    The  argument 
is  that  if  appellee  takes  the  residence  property  at  its 
value  then  there  would  be  something  left  in  the  ele- 
vator property  to  apply  on  his  judgment.    The  mort- 
gage was  not  a  lien  on  the  residence  because  its  value 
was  less  than  $1,000  and  it  was  a  homestead.    The 
mortgage  created  a  lien  only  on  the  elevator  property. 
**^\^lile  it  is  a  general  rule  that,  where  there  are  other 
creditors,  strict  foreclosures  are  not  favored  in  equity, 
yet  the  rule  is  not  an  arbitrary  one.    A  strict  fore- 
closure may  be  allowed  where  there  are  other  creditors 
and  the  property  is  of  less  value  than  the  debt,  the 
mortgagor  is  insolvent  and  the  mortgagee  is  willing  to 
take  the  jjroperty  in  discharge  of  his  debt."    Barnes  r. 
Ward,  190  111.  App.  392,  and  cases  cited.    When  there 
is  no  possibility  of  any  benefit  accruing  to  the  judg- 
ment creditor  from  an  ordinary  foreclosure,  there  is  no 
reason  why  a  holder  of  a  first  lien  should  be  penalized 
by  being  made  to  pay  unnecessary  and  useless  costs, 
when  tlie  property  is  vacant  and  unoccupied,  and  there 
is  no  possibility  of  his  being  reimbursed.    There  was 
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no  error  in  granting  a  strict  foreclosure.    The  decree 
is  affirmed. 

Affirmed. 


Elsie  Buehan,  Appellee,  y.  Collin  Buehan,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Champaign  county;  the  Hon. 
Fbanklin  H.  Boggb,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1915.  Reversed  and  remanded  with  directions.  Opin- 
ion filed  April  21,  1916.  Certiorari  denied  by  Supreme  Court  (mak- 
ing opinion  final). 

Statement  of  the  Case. 

Bill  for  separate  maintenance  by  Elsie  Buchan, 
plaintiff,  against  Collin  Buchan,  defendant.  From  a 
decree  for  complainant,  defendant  appeals. 

Dobbins  &  Dobbins  and  Green  &  Palmer,  for  appel- 
lant. 

Herrick  &  Herrick  and  Joseph  P.  Gulick,  for  ap- 
pellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Equity,  |  425* — when  conclusions  of  master  advisory  only. 
In  matters  other  than  stating  an  account,  a  master  in  chancery's 
conclusions  are  simply  advisory  and  only  prima  facie  correct,  and 
the  court  may  modify  or  reject  the  report  if  it  is  erroneous,  de- 
fective or  against  the  weight  of  evidence. 

2.  Husband  and  wife,  §  264* — when  evidence  sufficient  to  show 
that  separation  is  fault  of  wife.     Evidence  in  a  suit  for  separate 
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maintenance,  showing  among  other  things  that  the  complainant 
attended  dances  and  associated  against  her  husband's  wishes  with 
persons  of  questionable  character,  held  to  show  that  the  separation 
was  the  fault  of  the  complainant 

3.  Husband  and  wife,  §  264* — when  evidence  insufficient  to  ihoii 
that  offer  of  wife  to  live  with  hiishand  made  in  good  faith.  In  e 
suit  for  separate  maintenance  where,  after  leaving  her  husband 
without  due  cause,  the  complainant,  two  days  before  filing  her  bill 
and  after  having  consulted  with  her  attorney  in  regard  to  bringing 
suit,  went  to  her  husband's  house  in  company  with  a  person  whom 
her  husband  had  objected  to  her  associating  with  and  offered  to 
live  with  him  if  he  would  do  what  was  right,  meaning  thereby  to  be 
allowed  to  do  things  which  her  husband  justifiedly  objected  to, 
held  insufficient  to  sustain  a  finding  that  such  offer  was  not  made  in 
good  faith,  and  a  decree  in  her  favor  should  be  reversed. 


The  People  of  the  State  of  Illinois  ex  rel.  Martin  L. 
Gorman^  Appellee,  y.  Will  Y.  Thomas,  Appellant. 

1.  Quo  WABBANTo,  §  27* — What  need  not  he  part  of  petition. 
There  is  no  requirement  that  a  petition  for  leave  to  file  an  infor- 
mation in  the  nature  of  a  quo  warranto  shall  be  "In  the  name  and 
by  the  authority  of  the  People  of  the  State  of  Illinois,"  and  con- 
clude, "against  the  peace  and  dignity  of  the  same,"  that  require- 
ment applying  only  to  the  information  itself. 

2.  Quo  WABAANTO,  f  56* — When  judgment  of  ouster  proper. 
Where  an  election  contest  was  had  in  a  County  Ck>urt  and  an  ap- 
peal taken  by  one  of  the  defeated  parties,  and,  on  reversal  and 
remandment,  the  petition  was  dismissed  as  to  both  successful  par- 
ties below,  in  accordance  with  the  directions  of  the  Supreme  Court, 
held  that  a  judgment  of  ouster  rendered  In  a  quo  warranto  pro- 
ceeding, Instituted  by  the  party  who  had  taken  the  appeal  against 
the  occupant  of  the  office,  to  which  the  party  who  had  not  taken 
an  appeal  had  been  declared  elected,  was  proper,  as  on  the  holding 
of  the  Supreme  Court  that  the  County  Court  was  without  jurisdic- 
tion to  proceed  in  the  election  contest,  the  judgment  rendered 
therein  was  void. 

Appeal  from  the  Circuit  Court  of  Montgomery  county;  the  Hon. 
Albert  M.  Rose,  Judge,  presiding.  Heard  In  this  court  at  the 
October  term,  1915.     Affirmed.     Opinion  filed  April  21.  1916. 


*Se«  ininoU  Notes  I>Iireftt,  Vols.  XI  to  XV,  and  CumalatiYe  Quartarly, 
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Hill  &  Bullington,  for  appellant. 
J.  Earl  Major,  for  appellee. 
D.  R.  Kinder,  for  relator. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

On  July  14,  1913,  there  was  presented  to  one  of  the 
Judges  of  the  Fourth  Judicial  Circuit  by  the  State's 
Attorney  of  Montgomery  county,  a  petition  for  leave 
to  file  an  information  in  the  nature  of  a  quo  warranto 
against  Will  V.  Thomas,  praying  that  Thomas  be  re- 
quired to  show  by  what  right  or  authority  he  claimed 
to  hold  and  execute  the  oflBce  of  Commissioner  of  High- 
ways of  the  Town  of  Bois  d'  Arc  in  Montgomery 
county,  Illinois.  The  Judge  indorsed  on  the  petition : 
'*The  clerk  will  docket  this  cause,  file  the  information 
and  petition  herein  and  issue  summons,  returnable  on 
July  20,  1914.'^ 

The  petition  alleges  that  at  an  election  in  April, 
1913,  in  the  Town  of  Bois  d'  Arc,  for  the  purpose  of 
electing  among  other  officers  a  supervisor  and  a  high- 
way commissioner,  Martin  L.  Gorman  and  W.  K. 
McWilliams  were  candidates  for  the  office  of  super- 
visor and  commissioner  of  highways,  respectively,  and 
G.  C.  Browning  and  Will  V.  Thomas  were  candidates 
for  those  offices,  respectively,  on  another  ticket.  The 
election  returns  showed  that  Gorman  and  McWilliams 
were  elected. 

Browning  and  Thomas  filed  a  joint  petition  in  the 
County  Court  of  Montgomery  county  to  contest  the 
election  of  both  Gorman  and  McWilliams.  The  County 
Court  assumed  jurisdiction  and  adjudged  that  Brown- 
ing and  Thomas  were  elected  to  the  offices  of  super- 
visor and  commissioner  of  highways,  respectively. 
The  petition  for  quo  warranto  alleges  that  the  County 
Court  was  without  jurisdiction  to  entertain  and  hear 
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said  election  contest  and  that  all  proceedings  before  it 
were  void ;  that  Gorman  appealed  from  said  judgment 
to  the  Supreme  Conrt  where  the  judgment  was  reversed 
and  the  cause  remanded  to  the  County  Court  with  di- 
rections to  dismiss  the  petition;  that  the  cause  was  re- 
instated and,  in  conformity  with  the  mandate  of  the 
Supreme  Court,  the  petition  was  dismissed  and  judg- 
ment was  rendered  against  contestants  for  costs.  The 
petition  avers  that  notwithstanding  the  County  Court 
had  no  jurisdiction  to  try  said  contest,  Thomas  claims 
that  he  was  elected,  and  insists  upon  acting  as  commis- 
sioner of  highways  and  has  usurped  and  unlawfully 
holds  said  oflSce,  wherefore  petitioner  presents  here- 
with an  information,  eta 

Respondent  filed  a  plea  **to  said  information  and  the 
several  counts  thereof, ' '  setting  up  the  judgment  in  the 
Coimty  Court  in  the  election  contest  aixd  that  McWill- 
iams  excepted  to  that  judgment,  and  prayed  an  appeal 
therefrom  but  did  not  perfect  the  same,  and  that  he 
acquiesced  in  said  judgment.  To  this  plea  a  replica- 
tion was  filed :  that  the  contest  was  a  joint  proceeding 
by  McWilliams  and  Thomas ;  that  the  appeal  was  joint 
and  several,  that  Gorman  perfected  an  appeal  and  the 
Supreme  Court  rendered  judgment  therein  and  di- 
rected that  the  petition  to  contest  the  election  be  dis- 
missed and  adjudged  that  said  County  Court  had  no 
jurisdiction  and  that  its  order  was  void.  Another  rep- 
lication sets  forth  that  on  an  appeal  the  judgment  of 
the  County  Court  was  reversed  and  the  cause  re- 
manded with  directions  to  dismiss  the  petition,  and 
such  proceedings  were  had  therein  that  it  was  dis- 
missed. Issues  were  joined  on  these  replications.  The 
matter  was  tried  by  the  court  without  a  jury  and  the 
court  found  that  respondent  was  usurping  the  said 
oflRce  and  entered  a  judgment  of  ouster.  The  respond- 
ent appeals. 

The  only  contentions  of  appellant  are  **that  the  peti- 
tion filed  was  fatally  defective  because  it  did  not  con- 
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elude  ^against  the  peace  and  dignity  of  the  same,'  in 
accordance  with  requirements  of  the  Constitution,'' 
and  that  because  McWilliams  did  not  appeal  from  the 
judgment  in  the  election  contest  that  adjudication  is 
binding  on  him  in  this  proceeding. 

The  order  indorsed  on  the  petition  for  leave  to  file 
an  information  shows  that  an  information  was  pre- 
sented  with  the  petition.  The  verified  petition  recites 
that  an  information  was  presented  to  the  court  with  it. 
The  pleas  filed  by  appellant  also  show  that  there  was 
an  information  consisting  of  several  counts  filed.  The 
first  alleged  error  argued  is  that  the  petition  is  fatally 
defective.  The  information  is  the  pleading  upon  which 
judgment  was  rendered  ousting  the  appellant.  The 
petition  was  only  the  sworn  application  for  leave  to 
file  the  information.  There  is  no  requirement  that  the 
petition  for  leave  to  file  an  information  shall  be :  *  *  In 
the  name  and  by  the  authority  of  the  People  of  the 
State  of  Illinois;"  and  conclude:  ** Against  the  peace 
and  dignity  of  the  same."  That  requirement  applies 
only  to  the  information.  In  the  absence  of  any  showing 
to  the  contrary,  it  will  be  presumed  the  information 
was  sufficient.  The  appellant  has  failed  to  have  the  in- 
formation incorporated  in  the  record,  and  of  course 
the  abstract  does  not  show  what  the  information  con- 
tained. There  is  no  merit  in  the  contention  of  appel- 
lant that  the  petition  is  defective,  for  the  reason  the 
petition  is  only  the  sworn  application  for  leave  to  file 
the  information. 

There  was  offered  in  evidence  the  pleadings  and 
judgment  of  the  County  Court  in  the  election  contest ; 
the  judgment  and  remanding  order  of  the  Supreme 
Court  in  that  proceeding;  the  notice  to  reinstate  the 
election  contest  in  the  County  Court  and  the  judgment 
of  the  County  Court  dismissing  the  petition  as  com- 
manded by  the  Supreme  Court.  The  remanding  order 
of  the  Supreme  Court  is  entitled ; 

Vol.  CCI  ss 
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'*G.  C.  Browning  and  Will  V.  Thomas,  1  **  February 


Appellees. 


No.  9151.  I  Appeal  from 


21,  A.  D.  1914. 


Countv  Court 
of  Montgom- 
ery County." 


vs. 
Mabtin  L.  Gorman  and  W.  K.  Mo  Will- 
iams, Appellants.'* 
The  remanding  order  reversed  the  judgment  of  the 
County  Court  of  Montgomery  county  and  remands 
the  cause  with  directions  to  dismiss  the  petition.  The 
opinion  of  the  Supreme  Court  appears  in  261  lU.  617, 
and  holds  that:  *'The  election  of  a  supervisor  and 
commissioner  of  highways  cannot  be  contested  in  the 
same  proceeding.  The  court  was  without  jurisdiction 
to  proceed,  and  the  motions  to  dismiss  should  have 
been  allowed.''  The  order  and  judgment  of  the 
County  Court  adjudging  that  Mc Williams  was  elected 
supervisor  and  Thomas  highway  commissioner  was 
a  void  judgment.  The  petition  or  statement  in  the 
election  contest  was  afterwards  dismissed.  It  was  not 
dismissed  as  to  McWilliams  only.  Thomas  was  pres- 
ent in  the  County  Court  and  objected  to  the  petition 
being  dismissed.  His  objection  was  overruled  and  it 
was  dismissed  as  to  both  contestants.  It  clearly  ap- 
pears that  appellant  showed  no  right  to  the  office  of 
commissioner  of  highways ;  there  was  no  error  in  the 
judgment  of  ouster.    The  judgment  is  affirmed. 

Affirmed. 
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George  B.  Maston,  Appellee,  y.  J.  G.  Boss,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Vermilion  county;  the  Hon. 
E.  R.  E.  KiMBBouGH,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1915.  Affirmed.  Opinion  filed  April  21,  1916.  Re- 
bearing  denied  June  30,  1916. 

Statement  of  the  Case. 

Action  in  assumpsit  by  George  B.  Maston,  plaintiff, 
against  J.  C.  Boss,  defendant.  From  a  judgment  for 
plaintiff,  defendant  appeals. 

The  action  was  originally  brought  against  the  de- 
fendant and  his  wife,  and  resulted  in  a  judgment 
against  both  defendants.  After  the  granting  of  a  new 
trial  as  to  the  wife,  because  of  lack  of  evidence  to  sup- 
port a  judgment  against  her,  the  plaintiff  dismissed 
as  to  her  and,  without  amending  his  declaration,  pro- 
ceeded against  the  other  defendant,  against  whom  a 
judgment  was  rendered.  On  appeal  the  case  was  re- 
versed and  remanded  on  the  ground  that  it  was  error 
to  render  a  judgment  against  one  defendant  in  an  ac- 
tion in  assumpsit  brought  against  two  defendants 
without  amending  the  declaration  when  the  action  had 
been  dismissed  as  to  one  defendant  because  there  was 
no  evidence  against  her  and  not  because  of  a  personal 
defense,  such  as  infancy,  bankruptcy  or  the  like.  Mas- 
ton  V.  Ross,  185  111.  App.  57.  On  the  case  being  re- 
entered in  the  Circuit  Court,  the  declaration  was 
amended  so  that  the  action  stood  against  the  husband 
only,  and  resulted  in  a  judgment  against  him. 

A.  E.  Hall  and  0.  M.  Jones,  for  appellant;  TTatt.  & 
HoLADAY,  of  counsel. 

Dyer  &  Dyer,  for  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Beeision. 

Dismissal,  nonsuit  and  discontinuance,  |  29* — what  does  not 
constitute  discontiniiance  of  entire  action.  The  dismissal  of  an 
action  In  assumpsit  as  against  one  of  two  defendants  sued  jointly, 
because  of  lack  of  evidence  to  support  a  judgment  against  such 
defendant,  held  not  a  discontinuance  of  the  entire  action,  the 
plaintiff  having  a  right  to  amend  his  declaration  and  to  state  a 
cause  of  action  and  proceed  against  the  other  defendant 


Fred  Morrison,  Appellee,  y.  J.  Ed.  Bazey  and  W.  J. 
I^zy,  Appellees.  First  National  Bank  of  Findlay, 
Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Shelby  county;  the  Hon. 
Thomas  M.  Jett,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1916.     Affirmed.     Opinion  filed  April  21,  1916. 

Statement  of  the  Case. 

Suit  for  an  accounting  by  Fred  Morrison,  complain- 
ant, against  J.  Ed.  Dazey,  W.  J.  Elzy,  and  the  First 
National  Bank  of  Findlay,  defendants.  From  a  decree 
in  favor  of  complainant,  the  defendant  bank  appeals. 

The  decree  found  that  $2,535.35  was  due  the  com- 
plainant on  a  note  dated  October  15,  1910,  executed  by 
W.  J.  Elzy  to  the  complainant  in  payment  for  steers 
sold  by  the  complainant  to  Elzy,  the  note  being  se- 
cured by  a  chattel  mortgage  on  the  steers.  The  steers 
were  later  sold  and  the  proceeds  of  the  sales  deposited 
in  the  defendant's  bank.  On  a  former  appeal,  190  IlL 
App.  374,  the  case  was  reversed  and  remanded  to  the 
trial  court  with  instructions  to  state  an  account  as  to 
the  amount  due  and  unpaid  on  the  note,  and  to  render 
a  decree  for  the  balance  due  to  be  paid  by  the  defend- 
ant bank  out  of  the  proceeds  of  the  sale  of  the  steers. 
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Whitaker,  Ward  &  Pugh,  for  appellant. 

Chafeb,  Chew  &  Baker,  Brown  &  Burnsidb  and 
George  B.  Rhoads,  for  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Evidence,  |  469* — what  weight  given  to.  Testimony  as  to  the 
particular  words  used  in  a  conversation  which  occurred  long  prior 
to  the  trial  should  he  received  with  great  caution. 

2.  Account,  §  35* — when  hwrden  of  proof  on  defendant.  In  an 
action  for  an  accounting  against  the  maker  of  a  promissory  note 
secured  hy  a  chattel  mortgage  to  the  plaintift  and  a  hank,  in  which 
the  proceeds  of  the  sale  of  the  mortgaged  property  had  heen  de- 
posited to  the  credit  of  the  mortgagor,  held  that  the  burden  of 
proving  the  bank's  contention  that  the  note  had  been  fully  paid 
was  upon  it 

3.  Account,  |  35* — when  evidence  sufjflcient  to  tttstain  decree. 
In  a  suit  for  an  accounting  of  the  amount  due  on  a  promissory 
note,  evidence  held  to  support  a  decree  rendered  in  favor  of  the 
complainant 


The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, t.  Henry  Ermoyieh,  Plaintiff  in  Error. 

(Not  to  be  reported  in  full.) 

ESrror  to  the  County  Court  of  Christian  county;  the  Hon.  C.  A. 
Pbateb,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1915.    Reversed  and  remanded.    Opinion  filed  April  21,  1916. 

Statement  of  the  Case. 

Prosecution  by  the  People  of  the  State  of  Illinois, 
plaintiff,  against  Henry  Ermovich,  defendant,  for  il- 
legal sale  of  intoxicating  liquor  in  anti-saloon  terri- 

•8e«  nilnolB  Notes  DivMt,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topie  and  kcctlon  number. 
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tory.     To  review  a  judgment  against  defendant,  the 
latter  prosecutes  a  writ  of  error. 

John  E.  Hogan  and  E.  E.  Dowbll,  for  plaintiff  in 
error. 

Harby  B.  Hbbshby,  for  defendant  in  error. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Evidence,  |  138* — when  notice  to  jnvduce  original  document 
not  necesaary.  In  a  prcNBecution  for  Ulegal  sale  of  Intoxicating 
liquor  in  anti-saloon  territory,  it  is  not  necessary  that  the  State 
prove  that  it  cannot  produce  an  original  internal  revenue  tax  stamp 
in  order  to  entitle  it  to  introduce  secondary  evidence  of  its  con- 
tents. 

2.  Intoxicating  uquobs,  |  140* — when  Muhpcena  duce$  tecum  and 
notice  to  produce  tax  itamp  erroneouMly  admitted  in  evidence. 
Where,  on  a  prosecution  for  illegal  sale  of  intoxicating  liquor  in 
anti-saloon  territory,  the  only  evidence  connecting  the  defendant 
with  the  sale  was  that  the  location  of  clubrooms  in  which  the 
liquor  was  sold  was  in  a  building  adjoining  his  store  and  that  his 
name  appeared  on  membership  cards  and  on  tickets  sold  by  the 
club  and  which  were  exchanged  for  liquor,  and,  as  president  of 
the  club,  in  an  internal  revenue  tax  stamp  issued  to  it,  held  that 
a  subpoena  duce$  tecum  served  on  the  defendant  commanding  him 
to  produce  such  stamp  on  the  trial  and  the  sheriff's  return  thereon, 
and  a  notice  to  produce  the  stamp,  were  improperly  admitted  in 
evidence. 

3.  Intoxicating  liquors,  §  147* — when  evidence  inaufftcient  to 
austain  conviction  for  illegal  aale  of.  Evidence  introduced  on  a 
prosecution  for  the  illegal  sale  of  intoxicating  liquor  in  anti-saloon 
territory,  showing  merely  that  the  location  of  clubrooms  in  which 
the  liquor  was  sold  was  in  a  building  adjoining  a  store  of  the 
defendant,  and  that  his  name  appeared  on  the  club's  membership 
cards  and  tickets  sold  by  it  and  exchanged  for  liquor,  and  as  presi- 
dent of  the  club  in  an  internal  revenue  tax  stamp  issued  to  the 
club,  held  insufficient  to  sustain  a  conviction  when  there  was  no 
evidence  that  the  defendant  had  any  knowledge  of  such  ose  of 
his  name. 


•gee  IlUnolt  Notet  Digeit,  Volt.  XI  to  XV,  and  Cap>iiUitlTO  Quarterly, 
toplo  luid  acctlon  namber. 
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Eyelyn  Boland,  Appellee,  y.  George  J.  Oay,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Vermilion  county;  the  Hon. 
E.  R.  E.  KiMBBouGH,  Judge,  presiding.  Heard  In  this  court  at  the 
October  term,  1915.  Affirmed.  Opinion  filed  April  21,  1916.  Re- 
hearing denied  June  30,  1916. 

Statement  of  the  Case. 

Action  by  Evelyn  Boland,  plaintiff,  against  George 
J.  Gay,  defendant,  to  recover  for  personal  injuries  sus- 
tained by  the  plaiiltiff  while  riding  in  a  taxicab  belong- 
ing to  the  defendant.  From  a  judgment  for  plaintiff, 
defendant  appeals. 

Defendant  insisted  that  the  chauffeur  of  the  taxicab 
was  not  acting  within  the  scope  of  his  employment  and 
on  his  master  *s  business  at  the  time  of  the  accident, 
lie  admitted  that  Small  was  employed  by  the  week  to 
run  the  machine  in  the  nighttime,  and  that  it  was  his 
duty  to  go  where  the  business  required.  He  also  ad- 
mitted that  when  he  left  on  a  trip  he  authorized  Small 
to  go  ahead  with  the  business,  and  that  while  his  hours 
were  from  two  o^clock  in  the  afternoon  to  two  o'clock 
in  the  morning,  he  some  nights  ran  until  three  and  at 
times  up  to  four  o'clock  in  the  morning,  and  that  he 
would  accept  what  was  earned.  The  taxicab  office  was 
in  the  defendant's  hotel  and  whoever  answered  the  tele- 
phone calls  in  the  hotel  had  authority  to  take  the  call. 
Plaintiff,  by^  telephone  from  Lyons,  called  the  hotel 
for  the  taxicab  about  2  a.  m.  and  the  taxicab 
appeared  to  have  been  sent  in  response  to  the  call. 
Small  stated  he  went  with  the  machine  to  Lyons  for 
a  ride  without  being  called  by  telephone,  and  that  he 
was  going  to  keep  the  fare  collected  and  not  pay  it  to 
defendant.  Small  employed  a  lawyer  to  prosecute  a 
claim  against  the  defendant  for  injuries  he  sustained 
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at  the  time  of  the  accident,  and  received  one  hundred 
dollars  from  the  hands  of  his  attorney. 

DwYEB  &  DwYBE,  foF  appellant. 

Thomas  A.  Gbaham^  for  appellee. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Cabbiebs,  I  484* — when  instruction  on  liability  of  tasicab 
carrier  correct.  In  an  action  for  personal  injuries  sustained  by  a 
passenger  riding  in  a  taxicab,  an  instruction  that  "common  carriers 
of  persons  for  hire  are  required  to  do  all  that  human  care,  vigilance 
and  foresight  can  reasonably  do,  consistent  with  the  character  and 
mode  of  conveyance  adopted  and  the  practical  prosecution  of  the 
business,  to  prevent  accidents  to  passengers  while  being  carried 
by  them/'  held  to  state  the  correct  rule  as  to  the  liability  of  a 
carrier  of  passengers  by  taxicab. 

2.  Carbiebs,  §  8a* — who  is  common  carrier.  In  an  action  for 
personal  injuries  sustained  by  plaintiff  while  riding  as  a  passenger 
in  the  defendant's  taxicab,  evidence  held  to  show  that  the  defend- 
ant held  himself  out  as  a  common  carrier  of  passengers. 

3.  Principal  and  agent,  §  8* — when  evidence  sufficient  to  thwo 
acts  hy  servant  within  scope  of  employment.  In  an  action  for  per- 
sonal injuries  sustained  by  the  plaintiff  while  riding  as  a  passenger 
in  the  defendant's  taxicab,  evidence  held  to  show  that  the  defend- 
ant's chauffeur  was  acting  within  the  scope  of  his  employment  at  the 
time  of  the  accident. 


•See  niinoifl  Notot  Digest,  Vols.  XI  to  XY.  and  GimuilatlTe  llaartorir, 
topic  and  MCtlon  niimber. 
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Pioneer  Stock  Powder  Co.  v.  Washburn,  201  IlL  App.  361. 


Pioneer  Stock  Powder  Company,  Appellant,  t.  Charles 

Washburn,  Appellee. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
CoLosTiN  D.  Mtebs,  Judge,  presiding.  Heard  In  this  court  at  the 
October  term,  1915.  Affirmed.  Opinion  filed  April  21,  1916.  Re- 
hearing denied  June  30,  1916. 

Statement  of  the  Case. 

Action  by  the  Pioneer  Stock  Powder  Company, 
plaintiff,  against  Charles  Washburn,  defendant,  on  a 
promissory  note  alleged  to  have  been  executed  by  the 
defendant.  From  a  judgment  for  defendant,  plaintiff 
appeals. 

Sterling  &  Whitmobb  and  Murray  &  Morrissby,  for 
appellant. 

Herrick  &  Herrick  and  Db  Mange,  Gillespie  & 
Db  Mange,  for  appellee. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Trial,  |  74* — when  evidence  properly  admitted  out  of  order. 
In  an  action  on  a  promissory  note,  admission  of  evidence  of  a 
conTeraation  between  the  defendant  and  one  claimed  by  him  to 
have  been  the  agent  of  the  plaintiff  at  the  time  of  the  execution 
of  the  note,  on  the  promise  of  the  defendant  to  show  that  an 
agency  existed,  held  not  error  where,  though  the  defendant  intro- 
daced  no  such  evidence,  the  evidence  introduced  by  the  plaintiff 
tended  to  show  the  existence  of  the  agency  so  as  to  make  the  ques- 
tion one  of  fact  for  the  Jury. 

2.  Bills  and  notes,  §  421* — when  evidence  as  to  other  signatures 


•See  Ullnolii  Notes  Digest,  VoIp,  XI  to  XT.  and  CumnlAtlTe  Quarterly,  ■ame 
topic  and  section  oumbert 
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inadmissible.  In  an  action  on  a  promissory  note,  an  objection  to 
a  question  asked  a  witness,  who  had  testified  as  to  the  disaimilarity 
of  the  signature  on  the  note  to  that  of  admitted  genuine  signatures 
of  the  maker  in  his  possession,  as  to  whether  he  had  any  Bigna- 
tures  anything  like  the  signature  to  the  plea,  held  properly  sus- 
tained as  calling  for  matters  immaterial  to  the  issue. 

3.  Bills  and  notes,  §  421* — when  evidence  as  to  other  signatures 
inadmissible.  Where  the  genuineness  of  a  signature  to  a  pr(snis- 
Bory  note  sued  upon  was  in  issue,  held  that  an  objection  to  proof 
that  conceded  genuine  signatures  of  the  maker  were  different  from 
the  signature  to  the  oath  attached  to  the  defendant's  plea  was 
properly  sustained  as  immaterial  and  incompetent 

4.  Bills  and  notes,  §  408* — when  burden  of  proof  on  plaifUifl. 
In  an  action  on  a  promissory  note,  the  burden  of  proof  of  tbe 
genuineness  of  the  maker's  signatures  held  to  be  on  the  plaintiff. 

5.  Bills  and  notes,  §  460* — when  genuineness  of  signature  9«ei- 
tion  for  jury.  In  an  action  on  a  promissory  note,  the  question  of 
the  genuineness  of  the  signatures  of  the  maker  held  for  the  Jury. 

6.  Appeal  and  ebrob,  §  1514* — when  remark  of  counsel  harmlesi 
error.  A  remark  by  counsel  to  the  Jury  that  when  a  client  goes 
to  his  lawyer  he  tells  him  the  truth,  held  not  reversible  error. 

7.  Appeal  and  ebrob,  |  523* — what  objections  to  instructions  if^ 
sufficient  to  preserve  question  for  review.  General  objections  to  the 
giving  and  refusal  of  instructions  are  not  sufficient  to  preserve  the 
question  of  the  correctness  of  such  rulings  thereon  for  review. 


Loal  Williams,  Defendant  in  Error,  y.  B.  F.  Henkle, 

Plaintiflr  in  Error. 

1.  Abbitration  and  award,  §  64* — when  party  estopped  from 
claiming  that  award  is  void.  Where  a  plaintiff,  who  has  agreed 
to  submit  matters  in  dispute  to  arbitrators,  appears  before  them 
after  the  time  flxed  in  such  agreement  as  the  time  when  the  award 
should  be  made  and  takes  part  in  the  proceeding,  he  cannot  main- 
tain» that  the  award  made  thereafter  is  void  as  not  having  been 
made  within  the  time  fixed. 

2.  Arbitration  and  award,  §  64* — when  parties  estopped  from 
litigating  matters  passed  on  in  award.    Parties  to  an  agreement  to 


*Se^  Illinois  Notes  Dlicest,  VoU.  XI  to  XV,  sod  CnmuUitlve  Quarterly, 
topic  fintl  sfctlon  number- 
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arbitrate,  held  precluded  from  litigating  further  the  matters  con- 
sidered and  passed  upon  in  the  arbitration. 

3.  Pabtnerjship,  §  417* — when  face  value  of  shares  of  stock 
properly  charged  against  partner.  In  a  suit  for  an  accounting  be- 
tween partners  who  had  turned  their  stock  of  merchandise  over 
to  a  corporation,  field  that  the  face  value  of  shares  of  stock  which 
had  been  received  by  a  partner  from  the  corporation,  in  part  pay- 
ment of  the  stock,  should  be  charged  against  him. 

4.  Partnership,  §  417* — when  partner  should  not  be  charged 
with  face  value  of  shares  of  stock.  In  a  suit  for  an  accounting  be- 
tween partners  who  had  turned  their  stock  of  merchandise  over 
to  a  corporation,  held  that  a  partner  should  not  be  charged  with 
the  face  value  of  stock  subscribed  by  him  and  sold  by  him  where 
the  notes  received  therefor  were  turned  over  to  the  partnership 
and  by  it  turned  back  to  the  partner  and  charged  to  him  on  the 
books  of  the  partnership. 

5.  Partnership,  §  417* — when  partner  should  not  he  charged 
with  face  value  of  corporate  stock.  In  a  suit  for  an  accounting 
between  partners  who  had  turned  over  their  stock  of  merchandise 
to  a  corporation,  held  that  stock  subscribed  by  a  partner  and 
turned  back  to  the  corporation  by  him  in  payment  of  the  difference 
between  the  face  value  of  the  total  stock  issued  in  payment  of  the 
merchandise  and  the  inventoried  value  of  such  merchandise  should 
not  be  charged  against  him  unless  he  be  credited  with  the  face 
value  of  the  stock. 

6.  Partnership,  |  417* — when  partner  should  he  charged  only 
for  price  received  for  corporate  stock.  In  a  suit  for  an  accounting 
between  partners  who  had  turned  their  stock  of  merchandise  over 
to  a  corporation  in  return  for  the  corporation's  stock,  held  that 
stock  issued  to  a  party  who  did  not  take  it  up,  but  which  was 
taken  up  by  a  partner,  who  sold  it  to  another  party,  should,  there 
being  no  contention  of  fraud  or  bad  faith  in  the  transaction,  be 
charged  to  such  partner  only  at  the  price  he  received  for  it 

7.  Partnership,  §  422* — when  personal  decree  may  he  rendered 
against  partner  in  suit  for  accounting.  In  a  suit  for  an  accounting, 
before  a  personal  decree  can  be  rendered  against  a  partner  there 
must  be  a  complete  adjustment  of  the  partnership  accounts,  leav- 
ing nothing  for  subsequent  settlement. 

ETrror  to  the  City  Court  of  Canton;  the  Hon.  Harbt  C.  Moran, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1915. 
Reversed  and  remanded.    Opinion  filed  April  21,  1916. 


Jesse  Heylin,  for  plaintiflf  in  error. 


•See  llllnolH  Notes  Dljcest,  VoU.  XI  to  XV,  lud  CamuUttTe  Quarterly,  ■ame 
toplo  and  •ectlon  namber. 
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A-  E.  Tafp,  for  defendant  in  error. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
conrt. 

Upon  the  hearing  on  the  bill  of  Loal  Williams  for 
an  accounting  of  the  partnership  affairs  of  Williams  & 
Henkle  with  his  former  partner,  E.  F.  Henkle,  the  trial 
court  sustained  an.  exception  of  defendant  and  over- 
ruled other  exceptions  to  the  report  of  the  master. 
The  sum  of  $291.76  was  found  to  be  due  from  defend- 
ant to  complainant  and  a  decree  entered  for  that  sum 
against  the  defendant  with  an  order  for  an  execution. 
The  defendant  has  sued  out  a  writ  of  error  to  review 
that  decree. 

There  is  no  dispute  over  the  following  facts.  On 
March  1,  1908,  complainant  and  defendant  formed  a 
I)artnership,  under  the  firm  name  of  Williams  & 
Henkle,  to  conduct  a  retail  implement  and  harness 
business.  Henkle  put  into  the  business  a  stock  of 
goods  of  the  value  of  $3,800.  Williams  put  nothing 
into  the  business.  They  were  to  share  profits  and 
losses  equally.  Williams  was  the  manager  of  the  busi- 
ness and  agreed  to  devote  all  his  time  to  it.  Henkle 
appears  to  have  kept  the  books.  In  December,  1911. 
the  partnership  was  dissolved  by  selling  the  stock  of 
merchandise  inventoried  at  $7,782.20  to  the  Fulton 
Farmers'  Co-Operative  Company,  a  corporation. 

On  December  5,  1911,  Williams,  Henkle,  G.  M. 
McMillan  and  B.  F.  Barnes  made  the  following  agree- 
ment, the  last  four  paragraphs  of  which  are  very  am- 
biguous : 

*^That  whereas  the  said  parties  hereto,  for  the  pur- 
pose of  organizing  a  company  to  be  known  as  the 
Farmers'  Co-Operative  Co.,  the  same  to  be  incorpo- 
rated with  capital  stock  of  $12,000.00  and  named  as 
above,  and  for  the  purpose  of  conducting  an  imple- 
ment, vehicle  and  harness  business,  propose  taUng 
over  the  present  stock  of  Williams  &  Henkle  amounting 
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to  Seventy-seven  hundred  eighty-two  and  20-100 
($7,782.20)  Dollars  and  continue  the  business  under  the 
name  adopted  and  to  be  incorporated  under  therefore. 

* '  It  Is  Mutually  Agreed  between  all  parties  hereto 
that  Loal  Williams  subscribe  for  $500.00  stock  and  the 
same  shall  be  deducted  from  the  amount  of  the  original 
invoice  from  Williams  &  Henkle  and  be  treated  as 
$500.00  fully  paid  up  capital  stock  of  the  Farmers' 
Co-Operative  Company  and  B.  F.  Barnes  subscribes 
for  $500.00  stock  which  said  amount  shall  also  be 
deducted  from  the  amount  of  the  invoice  from  Wil- 
liams &  Henkle  and  considered  as  $500.00  fully  paid 
up  capital  stock  of  the  Farmers'  Co-Operative  Com- 
pany, that  G.  M.  McMillan  subscribe  for  $3,500.00  of 
the  Farmers'  Co-Operative  Company,  giving  his  per- 
sonal note  to  Williams  &  Henkle  for  the  same,  and  the 
same  shall  be  treated  as  fully  paid  up  stock  of  the 
Farmers'  Co-Operative  Company,  that  R.  F.  Henkle 
subscribe  for  $3,500.00  capital  stock  of  the  Farmers' 
Co-Operative  Company  and  the  same  shall  be  consid- 
ered fully  paid  up  capital  stock  of  the  said  Company 
making  in  all  a  total  amount  subscribed  and  fully  paid 
up  $8,000.00. 

**It  Is  Further  Mutually  Agreed  between  all  par- 
ties hereto  that  the  said  Farmers'  Co-Operative  Com- 
pany shall  be  incorporated  with  capital  stock  of 
$12,000.00  in  shares  of  $100.00  each,  and  that  stock 
shall  be  sold  as  rapidly  as  possible  for  the  welfare  of 
tbe  said  Company  and  that  subscriptions  for  stock  be 
paid  to  R.  F.  Henkle,  as  the  same  are  subscribed  and 
paid  in,  to  amount  of  $3,000.00  and  that  stock  for  the 
$3,000.00  shall  be  issued  to  the  subscribers  from  the 
stock  of  said  R.  F.  Henkle  and  his  holdings  reduced 
in  that  amount. 

*'It  Is  Further  Mutually  Agreed  that  all  amounts 
received  on  stock  subscriptions  in  excess  of  $3,000.00 
shall  be  applied  on  the  note  given  by  said  G.  M.  Mc- 
Millan to  Williams  &  Henkle  until  the  further  amount 
of  $3,000.00  shall  have  been  applied  on  said  note,  and 
the  stock  for  said  amount  shall  be  issued  from  the 
stock  of  the  said  G.  M.  McMillan  and  reduce  his  hold- 
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ings  of  stock  in  the  amount  so  sold  making  the  hold- 
ings of  McMillan^  Loal  Williams,  B.  F.  Bames  and 
Henkle  $500.00  each.  The  remainder,  or  $4,000.00  of 
capital  stock  to  be  sold  and  the  funds  paid  into  the 
treasury  of  the  Farmers'  Co-Operative  Company  as 
the  same  is  received. 

* '  It  Is  FuBTHEB  Understood  and  Agreed  that  E.  F. 
Henkle  and  G.  M.  McMillan  shall  each  pay  into  the 
treasury  of  the  Farmers'  Co-Operative  Company  the 
sum  of  $108.90  out  of  su|>scriptions  for  stock  received 
by  them  which  said  amount  so  paid  in  making  $217.80, 
is  the  difference  between  the  invoice  price  and  the 
stock  of  merchandise  $7,782.20,  of  Williams  &  Henkle 
and  $8,000.00  the  amount  of  stock  issued  under  this 
agreement. 

*  *  It  Is  Further  Agreed  that  there  shall  be  paid  out 
of  the  business  of  the  said  Farmers'  Co-Operative 
Company  six  per  cent,  interest  on  the  sum  of  $8,000.00 
computing  interest  from  this  date  to  such  time  as  pay- 
ments are  made  and  until  the  whole  amount  of 
$8,000.00  is  paid  into  the  treasury  of  the  Farmers' 
Co-Operative  Company.'* 

The  evidence  shows  that  eighty  shares  of  capital 
stock  were  issued  to  the  parties  to  the  agreement  Of 
the  stock  so  issued,  $500  was  issued  to  Williams  and 
charged  to  him  on  the  partnership  books ;  $3,500  was 
issued  to  Henkle ;  $3,500  was  issued  to  McMillan,  for 
which  he  gave  his  note  to  the  partnership;  and  $500 
was  issued  to  Bames.  McMillan  testified  that  he  paid 
his  note  of  $3,500  and  interest.  Williams  &  Henkle 
paid  face  value  for  the  $8,000  of  stock  issued  for  the 
merchandise  sold  to  the  corporation,  when  the  $217.80 
was  returned. 

Barnes  did  not  pay  for  the  stock  subscribed  for  by 
him  and  it  was  reissued  to  Henkle.  Henkle  testified 
that  the  stock  issued  to  him  was  only  taken  by  him  as 
security  for  debts  of  the  partnership  for  which  he  was 
I)ersonally  liable  and  because  Williams  was  not  finan- 
cially responsible.  He  also  testified  that  ten  shares 
of  the  McMillan  stock  were  sold  f pr  $1,000 ;  that  fifteen 
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* 

shares  of  the  stock  issued  to  him  were  sold  to  third 
parties  for  $1,500;  that  he  sold  twenty-two  shares  of 
the  stock  issued  to  him,  including  the  stock  subscribed 
by  Barnes,  to  McMillan  for  $2,000;  that  he  conveyed 
to  the  corporation  two  shares  on  the  $217.90  diflFerence 
between  the  $8,000  of  capital  stock  and  the  stock  of 
merchandise  brought  from  the  partnership,  and  that 
he  still  has  one  share.  He  gave  the  names  of  the  pur- 
chasers of  the  fifteen  shares  and  the  number  of  shares 
sold  to  each.  These  parties  gave  notes  for  the  par 
value  of  the  stock  sold  to  them.  Notes  to  the  amount 
of  $1,300  made  by  these  parties  dated  March  3,  1913, 
for  the  respective  amounts  of  stock  severally  taken  by 
them  are  charged  to  Henkle  on  the  books  of  the  part- 
nership on  that  date. 

No  reason  is  presented  why  McMillan  should  pay 
into  the  treasury  of  the  corporation  $108.90,  one-half  the 
difference  between  the  $8,000  stock  issued  in  payment 
of  the  merchandise  of  the  value  of  $7,782.20  bought 
of  the  partnership.  McMillan  had  no  interest  in  the 
partnership.  Williams,  the  partner,  naturally  should 
have  repaid  one-half  of  said  sum  to  the  corporation 
and  counsel  for  complainant  state  he  did  pay  his  half. 

Williams  and  Henkle  disagreed  about  the  settlement 
of  some  of  the  partnership  matters  and  on  March  28, 
1913,  they  executed .  an  agreement  under  which  they 
** mutually  agree  to  submit  all  their  matters  in  differ- 
ence of  every  kind  and  character  concerning  the  part- 
nership affairs  of  the  undersigned  doing  business  as 
Williams  &  Henkle  as  well  as  all  other  matters  to  the 
determination  and  award  of  *  *  *  as  arbitrators 
to  hear  and  determine  the  same  and  make  their  award 
in  writing  on  or  before  the  7th  day  of  April,  1913, 
•  *  *  a  majority  finding  of  the  arbitrators  shall  be 
binding  on  the  parties  hereto.'' 

There  is  nothing  in  the  submission  from  which  it  can 
be  discovered  what  were  the  matters  in  difference  be- 
tween Williams  and  Henkle.     On  May  15,  1913,  the 
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arbitrators  made  an  award,  which  from  its  tenor  is 
only  an  audit  of  the  books  and  accounts  and  an  allow- 
ance to  Henkle  of  $650  as  extra  compensation.  While, 
ordinarily,  extra  compensation  is  not  allowed  to  part- 
ners for  services  in  winding  up  a  partnership,  it  may 
be  allowed  under  special  circumstances.  Maynard  v. 
Richards,  166  111.  483 ;  30  Cyc.  697. 

It  is  contended  on  behalf  of  Williams  that  the  award 
of  the  arbitrators  is  void  because  it  was  not  made 
within  the  time  limited  in  the  submission.  The  record 
shows  that  Williams  appeared  before  the  arbitrators 
after  April  7th,  and  took  part  in  proceedings  before 
them,  without  making  any  claim  that  the  submis- 
sion was  revoked.  By  such  action  he  consented  to 
the  action  of  the  arbitrators  after  the  time  limited 
by  the  submission.  The  parties  are  precluded  from 
litigating  further  the  matters  considered  and  passed 
upon  in  the  arbitration.  Bwntam  v.  Curtis,  27  111.  374; 
Merritt  v.  Merritt,  11  111.  565. 

The  award  makes  no  mention  of  the  stock  of  mer- 
chandise on  hand  at  the  time  of  the  dissolution,  or  of 
the  capital  stock  received  for  such  merchandise  from 
the  corporation,  further  than  charging  complain- 
ant with  $500  of  the  stock,  which  had  been  charged  to 
him  on  the  books  of  the  partnership.  One  of  the  arbi- 
trators testified  that  neither  thq| stock  on  hand  at  the 
time  of  the  dissolution,  nor  the  capital  stock  re- 
ceived for  it,  was  considered  in  the  arbitration,  but 
only  the  items  charged  to  the  partners.  It  does  not 
appear  from  the  record  that  there  was  any  controversy 
over  the  capital  stock  received  for  the  sale  of  the 
merchandise  at  the  time  of  the  arbitration.  The  con- 
troversy concerning  the  disposition  of  the  capital 
stock,  and  the  collection  of  notes  and  accounts  has 
arisen  since  that  time,  and  with  the  question  of 
whether  the  award  is  binding  on  the  parties,  appears 
to  be  the  only  matters  concerning  which  they  disagree. 

The  master  in  stating  the  account  starts  with  the 
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balance  sheet  made  by  the  arbitrators  to  April  3,  1913 : 
'*  Accounts  of  R.  F.  Henkle: 
Cash  merchandise  and  notes  charged        $7,115.41 
Credits,  including  Howard  stock  at  $3,800  $7,198.28 
** Accounts  of  Loal  Williams: 
Cash  and  merchandise  charged  $3,203.56 
Five  Shares  Fulton  Farm  Stock   500.00    $3,703.56 
Credits  $  667.00" 

The  master  then  undertakes  to  state  the  transactions 
occurring  since  April  3,  1913,  in  winding  up  the  part- 
nership. In  doing  so  he  charges  Henkle  with  $3,500, 
the  face  value  of  the  capital  stock  subscribed  by 
him  and  applied  on  the  sum  due  the  partnership  from 
the  corporation.  From  the  evidence  it  appears,  $1,300 
of  the  $7,115.41  cash,  merchandise  and  notes  charged 
to  Henkle  were  notes  charged  to  him  March  3,  1913, 
which  had  been  taken  for  the  sale  of  thirteen  shares 
of  the  thirty-five  shares  of  the  capital  stock  issued  to 
him.  Counsel  for  Henkle  argue  that  fifteen  shares  of 
the  stock  had  been  sold  and  the  proceeds  charged  to 
him  in  the  award.  We  do  not  find  in  the  report  of  the 
arbitrators  two  of  the  $100  notes,  which  were  taken 
for  two  shares  of  the  stock,  charged  to  Henkle. 
Henkle  should  not  be  charged  with  the  capital  stock 
and  also  notes  taken  for  stock  charged  to  him,  unless 
he  is  given  credit,  for  the  return  of  the  stock,  which 
does  not  appear  to  have  been  done. 

The  agreement  states  that  the  holdings  of  stock  of 
the  four  signers  were  to  be  reduced  to  $500  each. 
Henkle  should  be  charged  with  that  amount  at  its  face 
value.  He  should  not  be  charged  with  any  of  the 
$3,500  of  stock  subscribed  by  him  which  was  sold  and 
the  notes  turned  over  to  the  partnership,  and  by  the 
partnership  turned  over  to  Henkle  and  charged  to  him 
on  the  books  of  the  partnership,  nor  should  he  be 
charged  with  any  of  that  capital  stock  returned  to  the 
corporation  in  payment  of  the  $217.80  unless  he  is 
credited  with  such  payment.    The  question  of  whether 
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he  should  be  charged  by  the  partnership  with  what  the 
remainder  of  the  $3,500  of  stock  which  was  sold  to 
McMillan  was  sold  for,  or  its  face  value,  has  not  been 
argued  and  we  express  no  opinion  concerning  that 
question. 

The  $500  of  stock  issued  to  Barnes  was  not  paid  for, 
and  this  was  resold  to  McMillan  by  Henkle.  He  should 
only  be  charged  with  what  was  actually  received  on  the 
sale  of  these  five  shares,  unless  bad  faith  is  shown  in 
the  transaction. 

The  decree  does  not  settle  the  rights  of  the  parties. 
The  bill  was  filed  February  19,  1914.  The  master 
reported  from  the  evidence  presented  that  it  is  impos- 
sible to  state  the  account  between  the  parties  subse- 
quent to  January  8,  1914,  and  that  at  the  time  of 
making  the  report  there  were  numerous  accounts  due 
the  partnership  which  should  be  collected,  and  both 
parties  testified  that  there  are  outstanding  accounts 
which  should  be  collected.  The  decree  entered  ad- 
judges that  the  >' defendant  herein  is  indebted  to  the 
said  Loal  Williams  as  of,  and  on  January  8,  1914," 
although  the  bill  was  filed  February  19,  1914. 

On  a  bill  for  an  accounting  between  partners,  it  is 
not  proper  to  render  a  personal  decree  against  one 
partner  for  the  excess  of  his  receipts  over  his  disburse- 
ments until  his  interest  in  the  firm  assets  has  first  been 
exhausted  {Rosenstiel  v.  Gray,  112  HI.  282) ;  there 
should  be  a  complete  adjustment  of  the  partnership  ac- 
counts and  a  disposition  of  all  partnership  property 
leaving  nothing  for  subsequent  settlement.  {Randolph 
V.  Inman,  172  111.  575;  15  Encyc.  of  PL  and  Pr.  1105.) 
One  partner  cannot  maintain  an  action  against  his  co- 
partner for  an  accounting  as  to  particular  items  or 
transactions,  but  partners  may  make  a  partial  settle- 
ment by  arbitration  at  any  time.    30  Cyc.  687. 

The  complainant  should  take  the  necessary  steps  and 
mal^e  such  proof  as  will  enable  the  court  to  fully  settle 
the  partnership,  otherwise  the  bill  should  be  dismissed. 
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The  decree  is  reversed  and  the  cause  is  remanded  be- 
cause of  the  errors  indicated. 

Reversed  and  remcmded. 


John  Pngh^  Appellee,  y.  Frank  M.  Palmer,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  De  WKt  county;  the  Hon. 
William  G.  Cochban,  Judge,  presiding.  Heard  In  this  court  at  the 
October  term,  1915.    Affirmed.    Opinion  filed  April  21,  1916. 

Statement  of  the  Case. 

Action  in  trover  by  John  Pugh,  plaintiff,  against 
Frank  M.  Palmer,  defendant,  for  the  conversion  of  a 
cow.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals. 

The  defendant  traded  a  Jersey  cow  for  a  black  cow 
belonging  to  the  plaintiff  and  claimed  the  plaintiff  ex- 
ecuted a  promissory  note  secured  by  a  mortgage  on  the 
Jersey  cow  covering  the  amount  due  the  defendant,  at 
the  time,  in  settlement  of  accounts  between  them.  The 
plaintiff  denied  the  execution  of  the  note  and  mort- 
gage. 

Lemon  &  Lemon,  for  appellant. 

W.  F.  Gray,  for  appellee. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.     Chattel  mobtoages,   S   44* — when  execution  of  question  for 
jury.     In  an  action  in  trover  for  the  conversion  of  a  cow  claimed 

•See  Illinois  Note*  Dlirest,  Vols.  XI  to  XV,  and  Cumiilntive  Quarterly,  game 
*opfe   and   section  nomber. 
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by  the  defendant  to  have  been  mortgaged  to  him  by  the  plaintiff 
as  security  for  the  payment  of  a  promissory  note  executed  by  him, 
heldf  where  the  evidence  was  conflicting,  that  the  question  whether 
the  plaintiff  executed  the  mortgage  and  note  was  a  question  for 
the  jury. 

2.  Appeal  and  ebrob,  |  1618* — when  error  in  admission  of  evi- 
dence cured.  In  an  action  In  trover  for  the  conversion  of  a  cow 
by  the  defendant,  held  that  an  objection  to  a  question  put  to  the 
plaintiff  as  to  whether  he  was  the  owner  of  the  cow  in  question 
was  improperly  overruled  as  calling  for  a  conclusion,  but  that  the 
error  was  obviated  by  the  answer  to  another  question  that  he 
traded  another  cow  for  her  before  the  time  in  question. 

3.  EhriDENCE,  §  262* — when  statement  of  account  inadmissible.  A 
statement  of  an  account,  as  it  was  claimed  to  have  existed  at  the 
time  of  a  certain  settlement,  which  was  not  made  up  at  the  time 
of  the  settlement  but  compiled  later  from  books  kept  by  the 
party  offering  It  in  evidence,  held  inadmissible. 

4.  Tboveb  and  convebsion,  §  38* — when  statement  of  account  in- 
admissible. In  an  action  in  trover,  a  statement  of  account  between 
the  defendant  and  plaintiff  held  inadmissible  since,  even  if  the 
property  was  wrongfully  converted,  a  set-off  could  not  be  pleaded  or 
proved  against  the  damages  or  value  of  the  property  taken. 

5.  Tboveb  and  conversion,  §  8* — when  action  lies.  Where  prop- 
erty has  been  wrongfully  converted  the  owner  may  bring  an  action 
in  trover  and  need  not  bring  an  action  in  such  form  that  accounts 
may  be  adjusted  between  the  parties. 

6.  Contracts,  |  276* — when  agreement  may  not  he  rescinded. 
Where  the  defendant  in  an  action  in  trover  for  the  conversion  o( 
a  Jersey  cow  claimed  that  he  traded  the  cow  for  a  black  cow 
belonging  to  the  plaintiff  under  an  agreement  that  the  plaintiff 
should  execute  a  mortgage  on  the  Jersey  cow,  held  that  though  the 
plaintiff  had  not  executed  the  mortgage,  the  defendant  nevertheless 
had  no  right  to  rescind  the  trade  unless  he  returned  the  black 
cow. 


•Hee  Illinois  Notes  Dlfce»t,  VoU.  XI  to  XV,  and  CiiiniiUitlTo  Quartorlj, 
topic  luid  section  number. 
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Ernest    A.    Ibbetson,   Appellant,   t.    £•    A.    Knodle, 

Appellee. 

1.  Vekdob  and  pubchaseb,  §  209* — what  effect  of  recording  of 
deed.  The  recording  of  a  deed  is  only  constructive  notice  and 
preserves  tlie  rights  of  the  grantee  In  such  deed  and  does  not  affect 
the  rights  of  the  grantor  and  a  subsequent  grantee  as  to  cove- 
nants of  warranty  between  the  parties. 

2.  CovEKANTs,  §  SI* — fchen  recovery  for'  breach  of  not  denied. 
Mere  knowledge  on  the  part  of  the  covenantee  of  facts  that  will 
constitute  a  breach  of  covenant  will  not  prevent  a  recovery  for 
the  breach. 

3.  Deeds,  §  82* — what  effect  of  proviHon  of  Mining  Act  as  to 
extent  of  title  to  land  under  statutory  warranty  deed.  The  pro- 
visions of  sections  6  and  7  of  chapter  94  of  the  Mining  Act  (J.  & 
A.  \%  7538,  7539),  providing  that  mining  rights  in  land  may  be 
conveyed  by  deed  and  that  when  they  are  conveyed  separately 
from  the  land  such  rights  and  the  land  itself  shall  be  assessed 
separately,  have  no  bearing  as  to  the  extent  or  quality  of  title 
deemed  to  have  been  conveyed  by  warranty  deed  in  fee  simple 
in  statutory  form  as  provided  by  section  9  of  the  Act  entitled  "Con- 
veyances" (J.  &  A.  t  2240). 

4.  Covenants,  §  29* — what  constitutes  breach  of  warranty  of 
title  and  against  incumbrances.  A  conveyance  by  deed  of  coal 
underlying  land  together  with  the  right  of  removing  it,  and  such 
other  material  as  might  be  necessary  to  properly  mine  it,  held  a 
breach  of  warranty  of  title  and  against  incumbrances  in  a  subse- 
quent deed  conveying  the  land  in  fee  simple  by  warranty  deed  in 
statutory  form. 

Appeal  from  the  Circuit  Court  of  Moultrie  county;  the  Hon. 
WiixiAM  K.  Whitfield,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1915.  Reversed  and  remanded  with  directions. 
Opinion  filed  April  21,  1916.    Rehearing  denied  June  30,  1916. 

Victor  Hemphill  and  F.  M.  Harbaugh,  for  appel- 
lant. 

E.  J.  MiLLEB  and  Lane,  Dryer  &  Brown,  for  appellee. 


•Bee  Ullaols  Mot«s  Diffett,  Vols.  XI  to  XV,  and  CumuUtlve  Qiuuiorly,  mubm 
tople  mmI  Mctioii  Bumbor. 
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Mft.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

This  is  an  action  of  covenant  brought  by  Ernest  A. 
Ibbetson  against  E.  A.  Knodle.    The  declaration  con- 
tains two  counts  substantially  alike,  and  avers  that  on 
April  2,  1913,  defendant  conveyed  to  plaintiff  by  a 
warranty  deed,  in  statutory  form,  a  certain  described 
tract  of  two  hundred  acres  of  land  in  Montgomery 
county  for  the  consideration  of  $8,000,  and  that  the 
defendant  by  said  deed  for  said  consideration  cove- 
nanted that  the  land  so  conveyed  was  free  and  clear  of 
all  other  grants,  sales  and  incumbrances.    It  further 
avers  that  in  February,  1913,  the  defendant,  then  being 
the  owner  of  said  land  in  fee  simple,  did  for  a  valuable 
consideration  sell  and  convey  by  a  deed  to  Eobert  B. 
Hammond  all  coal,  below  the  depth  of  one  hundred 
twenty-five  feet  under  the  surface  of  said  land,  with 
the  right  to  mine  and  remove  the  same,  and  such  other 
material  as  might  be  necessary  in  order  to  properly 
mine  and  remove  said  coal  under  said  land,  all  without 
liability  for  damage  to  the  surface,  as  will  appear  by 
said  deed  filed  for  record  in  the  recorder's  oflBce  of 
Montgomery  county  on  February  6,  1913;  that  such 
interest  in  said  land,  so  conveyed  to  said  Hammond, 
was  at  the  time  of  the  execution  of  the  deed  to  plaintiff 
and  still  is  outstanding  in  said  Haxomond,  and  is  valid 
and  enforceable  against  the  said  land  and  the  owner 
thereof;  that  said  interest  so  conveyed  to  Hammond 
in  said  land  and  the  coal  so  underlying  has  never  been 
reacquired  by  defendant,  and  that  the  right  to  mine 
and  remove  said  coal,  without  liability  for  damages  to 
the  surface  conveyed  by  said  deed  to  said  Hammond, 
is  a  covenant  running  with  the  land  and  its  title,  and 
constitutes  a  valuable  estate  and  interest  in  said  land 
of  the  value  of  $2,000,  and  so  plaintiff  says  defendant 
has  broken  his  covenant  to  the  damage,  etc. 

The  defendant  demurred  to  the  declaration  and  for 
special  cause  states  that  the  title  to  the  coal  has  been 
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sev^ered  from  the  title  to  the  surface  before  the  making 
of  the  deed  to  plaintiff. 

The  court  sustained  the  demurrer  and  plaintiff  abid- 
ing by  his  declaration,  judgment  was  rendered  that 
plaintiff  take  nothing  by  his  suit.  The  plaintiff  ap- 
peals. 

Appellant  contends  that  a  general  warranty  deed,  in 
the  form  prescribed  by  the  statute,  is  a  conveyance  in 
fee  simple  with  covenants  on  the  part  of  the  grantor; 
that  at  the  time  of  the  making  and  delivery  of  such 
deed  he  was  lawfully  seized  of  an  indefeasible  estate  in 
fee  simple;  that  the  covenant  of  seizin  in  a  warranty 
deed  is  as  broad  as  the  conveyance,  and  extends  to  all 
such  things  as  should  pass  by  a  conveyance  of  the  free- 
hold, and  if  things,  which  are  a  part  of  the  land  which 
would  properly  pass  by  the  conveyance  are  not  owned 
by  the  grantor,  there  is  a  breach  of  the  covenant. 

The  contention  of  appellee  is  that  by  reason  of  the 
prior  conveyance  of  all  the  coal  and  mining  rights  to 
Hammond,  which  was  known  to  appellant,  as  set  forth 
in  the  declaration,  the  appellee  by  his  act  had  severed 
the  title  and  estate  in  the  coal  from  the  title  and  estate 
in  the  surface  **and  that  as  a  matter  of  law  a  subse- 
quent conveyance  of  the  surface  of  said  lands  by  war- 
ranty deed,  in  statutory  form,  would  not  convey  or 
purport  to  convey  the  entire  estate,"  and  that  by  the 
deed  to  appellant,  the  appellee  is  not  deemed  and  held 
to  have  conveyed  in  fee  simple  the  coal  and  mining 
rights  below  the  surface  of  the  land  described,  with 
covenants  of  seizin  and  for  possession  of  the  coal. 

Appellee  assumes  that  appellant  had  actual  notice 
of  the  prior  deed  to  Hammond.  There  is  no  aver- 
ment that  appellant  had  such  notice.  The  averment  is 
that  the  deed  was  recorded  on  February  6,  1 913.  The 
recording  of  a  deed  is  only  constructive  notice  and  pre- 
serves the  right  of  the  grantee  in  such  deed  and  does 
not  affect  the  rights  of  the  grantor  and  a  subsequent 
grantee  as  to  covenants  of  warranty  between  the  par- 
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ties.  Mere  knowledge  on  the  part  of  the  covenantee  of 
facts  that  will  constitute  a  breach  of  a  covenant  will 
not  prevent  a  recovery  for  such  breach.  Beach  v. 
Miller,  51  HI  206;  Weiss  v.  Birmian,  178  HI.  241;  WoA- 
hams  V.  Swan,  109  111.  46;  note  to  Brown  v.  Taylor 
(Tenn.)  4  L.  E.  A.  (N.  S.)  309;  Herzog  v.  Mara;,  202 
N.  Y.  1. 

Section  9  of  the  Act  (J.  &  A.^  2240)  entitled  "Con- 
veyances'' provides  that  warranty  deeds  substantially 
in  the  form  prescribed  by  the  statute,  ''when  other- 
wise duly  executed,  shall  be  deemed  and  held  a  con- 
veyance in  fee  simple,  to  the  grantee,  his  heirs  or 
assigns,  with  covenants  on  the  part  of  the  grantor,  (1) 
that  at  the  time  of  the  making  and  delivery  of  such 
deed  he  was  lawfully  seized  of  an  indefeasible  estate 
in  fee  simple,  in  and  to  the  premises  therein  described, 
and  had  good  right  and  full  power  to  convey  the  same; 
(2)  that  the  same  were  then  free  from  all  incum- 
brances; and  (3)  that  he  warrants  to  the  grantee,  his 
heirs  and  assigns,  the  quiet  and  peaceable  possession 
of  such  premises,  and  will  defend  the  title  thereto 
against  all  persons  who  may  lawfully  claim  the  same. 
And  such  covenants  shall  be  obligatory  upon  any 
grantor,  his  heirs  and  personal  representatives,  as 
fully  and  with  like  effect  as  if  written  at  length  in  such 
deed.'' 

Sections  6  and  7  of  chapter  94  (J.  &  A.  Tflf  7538, 
7539)  entitled  "Mines,"  provide  that  mining  rights 
in  land  may  be  conveyed  by  deed,  and  when  a  mining 
right  has  been  conveyed  then  the  mining  rights  and 
the  surface  shall  be  assessed  separately.  These  pro- 
visions do  not  control  the  provisions  of  the  statute 
regarding  the  manner  of  making  conveyances.  The 
ownership  of  the  surface  and  the  mineral  rights  are 
severed  by  a  conveyance  by  the  owner,  in  which  he 
either  conveys  the  mining  rights  only,  or  conveys  the 
surface  and  reserves  the  mining  rights  from  the  eflfect 
of  the  conveyance. 
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'*  *Coal  in  place  underlying  land  and  constituting  a 
substratum  of  the  real  estate  is  itself  real  estate,  which 
may  be  severed  from  the  surface,  and  the  title  thereto 
may  be  in  one  person  while  the  right  and  title  to  the 
surface  are  in  another.  In  case  of  such  a  severance 
there  are  two  separate  estates,  each  of  which  may  be 
conveyed  by  deed  or  devised  by  will,  or  may  pass  to  the 
heir  under  the  statutes  of  descent.'  Brand  v.  Consol- 
idated Coal  Co.  of  St.  Louis,  219  111.  543;  Ames  v. 
Ames,  160  111.  599. 

**The  covenant  of  seizin  in  a  warranty  deed  is  as 
broad  as  the  conveyance,  and  if  things,  which  are  ap- 
parently part  and  parcel  of  the  land,  so  as  to  come 
within  the  description  of  the  granted  premises,  and 
which  would  properly  pass  by  the  conveyance,  are  not 
owned  by  the  grantor,  there  is  a  partial  breach  of  the 
covenant.  8  A.  &  E.  Encyc.  of  Law  92 ;  Tone  v.  WU- 
son,  81  111.  529 ;  Lloyd  v.  Sandusky,  203  111.  621.  Cov- 
enant is  *an  assurance  that  the  grantor  has  the  very 
estate  in  quantity  and  quality  which  he  purports  to 
convey.'    8  A.  &  E.  Encyc.  of  Law  90." 

The  deed  to  appellant  did  not  limit  the  property 
conveyed  to  the  surface  of  the  land.  It  would  have  con- 
veyed and  vested  the  title  to  the  coal  under  the  land 
conveyed  in  appellant,  except  for  the  fact  that  the 
grantor  had  previously  conveyed  his  title  to  the  coal 
by  a  deed  to  Hammond  which  had  been  recorded.  Ap- 
pellee by  the  deed  to  appellant  covenanted  that  he  had 
an  indefeasible  estate  in  the  whole  of  the  premises 
described.  He  had  devested  himself  of  the  title  to  the 
coal  which  constituted  a  part  of  the  premises  conveyed. 
The  conveyance  of  the  coal  constituted  an  incumbrance 
on  the  title.    Strambaugh  v.  Smith,  23  Ohio  St.  584. 

In  Lloyd  v.  Sandusky,  203  111.  621,  s.  c.  95  111.  App. 
593,  Lloyd  brought  suit  against  Sandusky  to  recover 
damages  for  a  breach  of  a  covenant  of  seizin  upon  the 
ground  that  the  title  to  the  soil  and  the  minerals  had 
been  severed,  and  the  latter  sold  to  another.  A  judg- 
ment for  a  nominal  sum  was  aflSrmed,  when  the  de- 


378  Appellate  Courts  of  Illinois. 

Sunnes  v.  Illinois  Central  R.  Co.,  201  111.  App.  37g. 

fense  was,  that  the  consideration  was  paid  for  the 
surface  only. 

The  deed,  which  is  the  foundation  of  this  suit,  conveys 
the  land  described  when  the  appellee  had  previously 
conveyed  the  coal  thereunder  which  is  a  part  thereof. 
The  conveyance  to  Hammond  was  a  breach  of  the  cov- 
enant of  warranty.  The  declaration  stated  a  good 
cause  of  action  and  it  was  error  to  sustain  the  de- 
murrer. The  judgment  is  reversed  and  the  cause 
remanded  with  instructions  to  overrule  the  demurrer. 

Reversed  and  remanded  with  directions. 


Nels  SnnneSy  Appellee,  v.  Illinois  Central  Railroad 

Company,  Appellant. 

(Not  to  be  reported  In  full.) 

• 

Appeal  from  the  Circuit  Court  of  Ford  county;  the  Hon.  Geobob 
W.  Patton,  Judge,  presiding.  Heard  In  this  court  at  the  October 
term,  1915.  Reversed  with  finding  of  fact  Opinion  filed  April 
21,  1916. 

Statement  of  the  Case. 

Action  by  Nels  Sunnes,  plaintiff,  against  the  Illi- 
nois Central  Railroad  Company,  defendant,  for  dam- 
ages sustained  by  the  plaintiff  to  his  person  and  to 
his  automobile  at  a  railroad  crossing.  From  a  judg- 
ment for  plaintiff,  defendant  appeals. 

Cloud  &  Thompson,  for  appellant;  J,  Gt.  Dbennan, 
of  counsel. 

ScHNEmER  &  Schneider,  for  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 
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Abstract  of  the   Decision. 

1.  Railboads,  §  706* — when  burden  of  proof  on  plaintiff.  In 
an  action  for  Injuries  sustained  by  the  driver  of  an  automobile  at 
a  highway  crossing  aver  a  railroad  track,  held  that  the  burden  of 
proof  was  on  the  plaintiff  to  show  that  he  was  In  the  exercise  of 
ordinary  care  for  his  own  safety  when  approaching  the  crossing. 

2.  Railboads,  §  738* — when  evidence  sufficient  to  show  contribu- 
tory negligence  of  driver  of  autOTnohile.  In  an  action  for  Injuries 
sustained  as  the  result  of  a  collision  with  a  railroad  train  at  a 
public  crossing,  the  plaintiff's  admission  that  he  knew  of  the 
crossing  and  that  he  ran  the  automobile  in  which  he  was  riding 
at  from  eighteen  to  twenty  miles  an  hour  over  a  very  rough  road 
up  to  within  fifty  feet  of  the  crossing,  which  was  In  plain  view 
and  of  which  he  was  aware,  by  the  side  of  a  hedge  which  he  could 
not  see  over,  although  he  testified  that  he  looked  until  he  was 
satisfied  that  no  train  was  coming,  held  an  admission  of  facts  which 
show^ed  a  want  of  ordinary  care  amounting  to  gross  negligence 
which  would  prevent  a  recovery. 

3.  Railroads,  §  672* — what  degree  of  care  required  of  driver  of 
automobile  approaching  partially  obstructed  track.  In  an  action 
for  injury  sustained  by  an  automoblUst  at  a  highway  crossing  over 
a  railroad  track,  held  that  the  fact  that  the  plaintiff  knew  the 
track  was  partially  obstructed  by  a  hedge  along  the  side  of  the 
highway  required  care  on  his  part  In  proportion  to  the  known 
danger. 


*8«e  nilnois  Note*  DIffett*  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topic  and  section  number. 
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Livingston  v.  Frey,  201  IlL  App.  380. 


Milton  B.  and  Samnel  E.  LlTlngston,  Appellees,  ?. 

Harry  J.  Frey,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon.  Saiv 
Weltt,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1916.    Affirmed.    Opinion  filed  May  3,  1916. 

Statement  of  the  Case. 

Action  for  forcible  detainer  by  Milton  R.  and  Sam- 
uel E.  Livingston,  plaintiffs,  against  Harry  J.  Frey, 
defendant.  From  a  judgment  for  plaintiffs,  defendant 
appeals. 

The  evidence  showed  that  on  May  1,  1905,  the  de- 
fendant leased  the  described  premises  for  the  term  of 
five  years  from  Emma  B.  and  William  H.  Brown  at  a 
rental  of  $145  per  month,  payable  monthly  in  advance 
on  the  first  day  of  each  month.  The  lease  contained 
a  provision  for  an  extension  for  a  like  term,  upon  the 
same  terms  and  conditions,  upon  a  written  notice  being 
given  by  the  lessee  on  or  before  March  1,  1910. 

On  March  3,  1910,  an  extension  of  the  lease  for  five 
years  from  May  1,  1910,  was  executed  by  the  parties. 
There  was  no  further  extension  of  the  lease.  On  June 
18,  1914,  William  H.  Brown,  who  had  become  sole 
owner  of  the  premises,  made  a  lease  of  the  premises 
to  plaintiffs  at  $225  per  month,  to  begin  May  1,  1915, 
the  day  that  the  extension  of  defendant's  lease  ex- 
pired. 

Emma  Brown  was  the  mother  of  William  H.  Brown. 
She  died  June  11,  1914.  The  contention  of  defendant 
was  that  in  a  conversation  with  him,  Mrs.  Brown  told 
him  that  he  might  continue  in  possession  of  the  prem- 
ises after  the  expiration  of  his  extension,  as  long  as 
she  lived,  and  that  the  suit  should  have  been  brought 
in  the  name  of  William  H.  Brown,  the  present  owner, 
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and  not  by  his  lessees.  The  court  sustained  an  objec- 
tion to  the  offer  made  by  defendant  to  prove  the  con- 
versation between  Mrs.  Brown  and  himself,  waiving 
the  requirement  of  notice  in  writing  by  the  lessee. 

De  Mange,  Gillespie  &  De  Manqe,  for  appellant. 

Livingston  &  Bach,  for  appellees. 

Mr.    PuBsroiNG   Justice    Thompson    delivered    the 
opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  Evidence,  §  319* — varying  lease  by  parol  evidence.  The  terms 
of  a  lease  under  seal  cannot  be  varied  by  parol  evidence. 

2.  FoBCiBLB  ENTBY  AND  DETAINER,  §  74* — When  parol  evidence  in- 
admissible. In  an  action  of  forcible  detainer  against  a  lessee  after 
the  expiration  of  his  term,  *  evidence  that  one  of  the  lessors  who 
had  died  before  the  expiration  of  the  term  had  told  the  lessee 
that  he  could  occupy  the  premises  as  long  as  such  lessor  lived, 
held  inadmissible. 

3.  FoECiBLE  ENTBY  AND  DETAINEE,  §  45'* — who  propcr  party  plain- 
tiff to  maintain  action,  A  lessee  whose  term  was  to  commence  at 
the  expiration  of  the  term  of  a  prior  lessee,  held  the  proper  and 
only  party  entitled .  to  maintain  an  action  of  forcible  detainer  to 
obtain  possession  of  demised  premises  from  the  prior  lessee  holding 
over. 

4.  FoBciBLE  ENTRY  AND  DETAINER,  §  91* — tchen  direction  of  verdict 
for  plaintiff  proper.  In  an  action  of  forcible  detainer  by  a  lessee 
against  a  prior  lessee  in  possession,  where  the  evidence  clearly 
proved  th^  plaintiffs'  right  to  the  possession  and  there  was  no 
evidence  tending  to  show  that  the  defendant  was  entitled  thereto, 
held  that  a  peremptory  instruction  to  find  in  favor  of  the  plaintiffs 
was  proper. 

6.  Forcible  entry  and  detainer,  §  9* — what  does  not  constitute 
justification  for  withholding  of  possession.  Where,  in  an  action 
of  forcible  detainer  by  a  lessee  against  a  prior  lessee,  the  plaintifCs' 
right  to  possession  was  clearly  shown,  held  that  the  fact  that  plain- 
tiffs obtained  their  lease  without  notice  to  the  defendant  and  that 
the  latter  had  no  other  course  open  to  him  than  to  hold  on  until 
he  had  secured  a  suitable  location,  constituted  no  Justlflcatlon  for 
the  defendant  taking  an  appeal  from  a  decision  against  him. 


•8«e  Illlnoifl  Note*  Direst,  Vols.  XI  to  XV,  aid  CnmiiUtlTe  Quarterly,  same 
topic  and  section  nambcr. 
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Patterson  v.  Denton  et  al.,  201   IlL  App.   382. 


W.  B.  Patterson,  Appellee,  t.  John  F.  Denton,  Tax 
Collector,  and  S.  D.  Burton,  County  Collector, 
Appellants. 

1.  Appeal  and  kbbob,  §  16* — tchen  right  to  appeal  exi»t$.  An 
appeal  can  only  be  taken  where  the  right  to  do  so  Is  conferred 
by  statute. 

2.  Appeal  and  ebboe,  $  17* — how  statutes  on  right  of  appeal  con- 
strued. Rev.  St.,  ch.  110,  sec.  123  (J.  &  A.  T  8661),  authorizing  an 
appeal  from  an  Interlocutory  order  denying  motion  to  dissolye  a 
temporary  injunction,  must  be  construed  In  connection  with  sectioD 
118  of  the  same  chapter  (J.  &  A.  If  8655),  limiting  appeals  to  the 
Appellate  Court  to  cases  in  which  the  validity  of  a  statute  or  the 
construction  of  the  Constitution  are  not  Involved  and  which  do 
not  relate  to  the  revenue,  and  in  which  the  State  is  not  interested 
as  part  or  otherwise. 

3.  Appeal  and  ebhob,  §  198* — tohen  Appellate  Court  no  jurisdic- 
tion on  appeal.  The  Appellate  Court  has  no  Jurisdiction  to  enter- 
tain an  appeal  from  an  order  denying  a  motion  to  dissolve  a  tem- 
porary Injunction,  restraining  a  tax  collector  from  collecting  taxes 
levied  pursuant  to  an  order  of  a  board  of  review,  where  the  bill  al- 
leges that  the  statute  under  the  authority  of  which  the  board  acted 
Is  unconstitutional. 

4.  Appeal  and  ebbob,  §  309* — when  appeal  does  not  lie.  Rev.  St, 
ch.  110,  sec.  123  (J.  ft  A.  IT  8661)  does  not  authorize  an  appeal 
to  the  Supreme  Court  from  an  interlocutory  order  denying  a  motion 
to  dissolve  a  temporary  injunction. 

5.  CouBTS,  $  138* — when  case  not  transferred  to  Supreme  Court. 
An  appeal  to  the  Appellate  Court  from  an  order  denying  a  motion 
to  dissolve  a  temporary  injunction,  restraining  tax  collectors  from 
collecting  taxes  levied  pursuant  to  an  order  entered  by  a  board 
of  review,  where  the  bill  challenged  the  validity  of  the  statute 
under  which  such  board  acted,  is  properly  dismissed  and  not 
transferred  to  the  Supreme  Court,  inasmuch  as  there  Is  no  provision 
for  an  appeal  to  such  court  in  such  a  case. 

6.  CouBTS,  §  138* — when  case  not  transferred  to  Supreme  Court, 
Where  the  Appellate  Court  has  no  jurisdiction  to  hear  an  appeal 
the  case  will  not  be  transferred  to  the  Supreme  Court  under  Rev. 
St,  ch.  110,  sec.  102  (J.  &  A.  If  8639)  if  that  court  has  no  jurisdic- 
tion to  hear  the  appeal. 

Appeal   from   the  Circuit  Court  of  Moultrie   county;    the  Hon. 


•See  minolfi  Notes  Diseiit,  Vols.  XI  to  X.V,  And  CumulatlTe  Qwuiorl^, 
topio  and  taction  number. 
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GEORCiE  A.  Sentel,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term.  1916.  Appeal  dismissed.  Opinion  filed  May  3,  1916.  Re- 
hearing denied  June  30,  1916. 

E.  J.  Miller  and  C.  B.  Patterson,  for  appellants. 

Jennings  &  Elder,  for  appellee. 

Mb.  Justice  Graves  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  an  order  of  the  Circuit 
Conrt  overruling  a  motion  to  dissolve  a  temporary  in- 
junction issued  on  a  bill  filed  by  appellee  to  restrain 
the  defendant,  John  F.  Denton,  tax  collector  for  the 
Township  of  Sullivan,  in  Moultrie  county,  Illinois,  and 
the  defendant,  S.  D.  Burton,  treasurer  and  county  col- 
lector in  and  for  the  said  county,  and  each  of  them  and 
their  deputies  and  agents  from  collecting  from  ap- 
pellee the  sum  of  $470.68,  levied  as  taxes  against  ap- 
pellee, pursuant  to  an  order  entered  by  the  Board  of 
Beview  of  Moultrie  County  on  the  6th  day  of  August, 
1915.  The  bill  alleges,  among  other  things,  that  the 
statute  under  the  authority  of  which  the  said  board  of 
review  acted  in  entering  the  order  in  question  is  un- 
constitutional and  void. 

An  appeal  can  only  be  taken  where  the  right  to  do  so 
is  conferred  by  statute.  Sharpies  v.  Baker,  100  111. 
App.  108. 

The  order  appealed  from  is  interlocutory.  The  only 
statute  authorizing  an  appeal  from  an  interlocutory 
order  denying  a  motion  to  dissolve  a  temporary  in- 
jtmction  is  found  in  section  123  of  chapter  110,  Rev. 
St.  (J.  &  A.  ^  8661),  by  the  terms  of  which,  appeals 
from  such  orders  to  the  Appellate  Court  are  author- 
ized; but  that  section  must  be  read  and  construed  in 
connection  with  section  118  of  the  same  chapter  (J.  & 
A.  If  8655),  which  expressly  limits  appeals  to  the  Ap- 
pellate Court,  to  cases  in  which  the  validity  of  the 
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statute  or  the  construction  of  the  constitution  are  not 
involved,  and  which  do  not  relate  to  the  revenue,  and 
in  which  the  State  is  not  interested  as  a  party  or  other- 
wise. 

The  Appellate  Court  has  no  jurisdiction  to  enter- 
tain an  appeal  or  determine  a  question  relating  to  the 
revenue :  ^  People  v.  Cosmopolitan  Fire  Ins.  Co.,  246 
111.  442;  Sumner  v.  Village  of  MUford,  112  HL  App. 
623 ;  People  v.  Sisson,  5  111.  App.  558 ;  Mix  v.  People,  7 
m.  App.  224;  Johnson  v.  Eliel,  9  111.  App.  520;  or 
where  the  validity  of  the  statute  is  involved :  Village 
of  Morgan  Park  v.  Knopf,  111  HI.  App.  571 ;  Botts  v. 
Botts,  142  m.  App.  216;  A.  H.  Woods  Production  Co. 
V.  Chicago,  C.  <&  L.  R,  Co.,  147  HI.  App.  568 ;  People  v. 
Hyer,  151  111.  App.  593;  Patten  v.  Faithorn,  152  111. 
App.  426 ;  Schaller-Hoerr  Co.  v.  Gentile,  153  HI.  App. 
458 ;  Gillespie  v.  Patrick,  146  HI.  App.  290. 

The  bill  in  this  case  relates  to  the  revenue,  and  ex- 
pressly challenges  the  validity  of  the  statute  under 
which  the  board  of  review  acted  in  entering  the  order 
of  August  6, 1915.  This  court,  therefore,  has  no  juris- 
diction to  entertain  this  appeal. 

Section  102  of  chapter  110  (J.  &A.^  8639)  provides 
in  part  that : 

'  ^  In  the  event  any  case  is  taken  by  appeal  or  writ  of 
error  to  either  the  Supreme  or  Appellate  Court  and  it 
is  found  or  adjudged  that  the  case  was  wrongfully  ap- 
pealed, or  taken  to  such  court,  it  shall  be  the  duty  of 
such  court,  immediately  on  so  finding  or  adjudging,  to 
direct  the  clerk  to  transmit  the  transcript  and  all 
files  therein  with  the  order  of  transfer  to  the  clerk  of 
the*  proper  court.    •    *    •*' 

Section  123  of  chapter  110  (J.  &  A.  T[  8661),  already 
referred  to  as  the  only  statute  authorizing  appeals 
from  interlocutory  orders  denying  motions  to  dissolve 
temporary  injunctions,  does  not  authorize  appeals 
from  such  orders  to  the  Supreme  Court.  In  the  case 
of  Craig  v.  Craig,  246  111.  449,  an  order  was  entered 
by  the  Appellate  Court  of  the  Second  District  trans- 
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ferring  an  appeal  from  an  interlocutory  order  denying 
a  motion  to  dissolve  a  temporary  injunction  to  the  Su- 
preme Court.  That  court  refused  to  entertain  that 
appeal,  and  said: 

.  *  *  The  order  of  the  Circuit  Court  overruling  the  mo- 
tion of  the  defendants  to  dissolve  said  injunction  was 
an  interlocutory  order  and  one  from  which  no  appeal 
would  lie  to  this  court.  •  *  *  The  Practice  Act  of 
1907  (sec.  123,  J.  &  A.  ^  8661)  provides  for  the  review 
by  the  Appellate  Court  of  interlocutory  orders  over- 
ruling motions  to  dissolve  injunctions.  That  section 
of  the  statutes  provides,  however,  that  no  appeal  shall 
lie  or  writ  of  error  be  prosecuted  to  review  the  judg- 
ment of  the  Appellate  Court  on  any  such  appeal.  *  * 

It  follows  that  no  provision  is  made  in  our  law  for 
the  review  by  appeal  of  interlocutory  orders  overrul- 
ing motions  to  dissolve  temporary  injunctions  where 
the  validity  of  the  statute  or  the  construction  of  the 
constitution  is  involved,  or  that  relates  to  the  revenue, 
or  in  which  the  State  is  interested  as  a  party  or  other- 
wise. 

Neither  the  Supreme  Court  nor  this  court  having 
jurisdiction  to  hear  and  determine  this  appeal,  there 
is  nothing  left  for  this  court  to  do  but  to  dismiss  it, 
which  is  accordingly  done. 

Appeal  dismissed. 

YoL  Od  IS 
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W.  H.  Birch y  App  llee,  t.  John  F.  Denton,  Tax  Col- 
lector,  and  8.  D.  Burton,  County  Collector,  Ap- 
pellants. 

(Not  to  be  reported  in  full.) 

Appeal   from  the  Circuit  Court  of  Moultrie  county;    the  Hon. 

George  A.  Sentel,  Judge,  presiding.  Heard  in  this  court  at  the 

April  term,  1916.     Appeal  dismissed.  Opinion  filed  May  3,  1916. 
Rehearing  denied  June  30,  1916. 

Statement  of  the  Case. 

The  facts  material  to  the  determination  of  the  ques- 
tions presented  by  this  appeal  are  identical  with  those 
in  the  case  of  Patterson  v,  Denton,  ante,  p.  382,  and 
are  controlled  thereby. 

E.  J.  Miller  and  C.  R.  Pattbbson,  for  appellants. 

Jennings  &  Eldeb  and  J.  L.  MoLaughlin,  for  ap- 
pellee. 

Peb  Cueiam. 
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Robert  Griffin,  Appellee,  y.  Tontz  Bonnett,  Appellant. 

1.  Covenants,  §  19* — when  grantee  liable  for  improvements  un- 
der terms  of  existing  lease,  A  grantee  of  a  lessor  who,  by  the  terms 
of  a  lease,  had  agreed  to  pay  the  lessee,  on  the  expiration  of  the 
term,  the  value  of  certain  Improvements  to  be  put  upon  the  prem- 
ises by  the  lessee,  and  also  for  grain  raised  by  such  lessee  at  a 
certain  stipulated  price,  held  liable  for  the  value  of  such  improve- 
ments at  the  expiration  of  a  renewal  of  the  lease  made  by  him 
to  such  lessee  and  for  the  stipulated  price  of  the  grain  raised  by 
the  lessee,  after  the  grantee's  purchase  of  the  premises. 

2.  Appeal  and  ebbob,  §  1769* — when  judgment  affirmed  upon  en- 
tering remittitur.  In  an  action  in  assumpsit,  a  Judgment  entered 
on  a  verdict  awarding  an  amount  on  an  item  in  excess  of  the 
amount  claimed  thereon  in  a  count  filed  with  the  declaration  was 
ordered  affirmed  on  condition  that  the  plaintiff  remit  such  excess. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
Ck)L06TiN  D.  Myebs,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1915.  Affirmed  on  remittitur;  otherwise  reversed  and 
remanded.    Opinion  filed  June  10,  1916. 

W.  W.  Whitmore  and  Ogleveb  &  Franklin,  for  ap- 
pellant. 

James  L.  Loar,  for  appellee. 

Mr.  Presiding  Justice  Thompson  delivered  the  opin- 
ion of  the  court. 

This  is  a  suit  in  assumpsit  begun  in  January,  1915, 
by  Robert  Griffin  against  Yontz  Bonnett.  The  decla- 
ration contains  two  special  counts  and  the  common 
counts.  The  first  special  count  avers  that  in  January, 
1911,  a  lease  in  writing  was  made  by  the  terms  of 
which  one  Julius  Funk,  agent  of  George  W.  Funk, 
leased  to  Robert  Griffin,  plaintiff,  one  hundred  and 
sixty  acres  of  land  from  March  1,  1911,  to  February 
28,  1914,  on  which  Griffin  was  to  raise  com,  all  of 

•See  lilinois  Notes  Digest,  Volt.  XI  to  XV,  and  Cumulative  Qnarterlj,  eame 
tople  and  eectlon  number. 
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which  the  landlord  was  to  take  and  for  which  he 
agreed  to  pay  the  tenant  seventeen  cents  per  bushel  for 
all  the  com  raised,  except  the  com  on  twenty  acres  of 
which  each  party  was  to  have  one-half;  that  Griffin 
was  to  furnish  at  his  own  expense  a  house  and  such 
other  outbuilding  a^  may  be  necessary  for  his  use,  and 
Funk  agreed  on  the  termination  of  the  lease  to  pur- 
chase such  improvements  on  an  equitable  basis  to  be 
decided  by  appraisement;  that  in  pursuance  of  the 
agreements  in  the  lease  plaintiff  erected  a  house  on 
said  leased  premises  of  the  value  of  $795 ;  that  in  May, 
1912,  Bonnett  purchased  the  premises  from  Punk  and 
as  a  part  of  the  purchase  price  accepted  the  terms  and 
conditions  of  the  lease  and  agreed  to  abide  by  its 
terms;  that  plaintiff  complied  with  the  terms  of  the 
lease  on  his  part,  has  had  said  improvements  ap- 
praised at  $795  and  has  demanded  payment  of  defend- 
ant and  he  refuses  to  pay. 

The  second  count  contains  a  further  averment  that, 
prior  to  the  expiration  of  said  lease,  the  defendant  re- 
neweil  and  extended  it  from  March  1, 1914,  to  March  1, 
1915,  and  agreed  at  its  expiration  to  pay  the  plaintiff 
the  value  of  said  improvements  in  consideration  of  his 
nnnaining  on  said  premises  for  the  extended  period. 

The  iui  do  m  Hum  in  the  original  declaration  was 
$1,1:^^,  After  the  verdict  was  returned,  leave  was 
given  to  amend  by  interlineation  to  increase  the  ad 
«f  j«^/iiw««i  in  $1,275.  The  declaration  was  not  amended. 
TV»o  dofoiulant  tiloil  a  p!ea  of  the  general  issue,  and 
tV.rtv  i^Ioas  to  the  sj^vial  counts,  setting  up  the  Statute 
of  Fr:iUvl>^  that  the  agrv-ement  was  not  in  writing  and 
vl^  \ra^  r.ot  to  Iv  ivrfoniied  within  a  year;  (2)  was 
8V*  acrwr.;o:;t  for  the  sa>  v*f  lands;  and  (3)  was  a 
prv^iv.:>o  to  answor  for  the  viebt  of  another. 

Usva  >^  woTv  ;o:r.r\i  or*  :he  r!t-as  and  a  trial  was  had 
K  vrx^  ii  r^-y*  ^V'-'h  reiumeJ  a  veniict  that  the  plain- 
t  'V  ,5^  ov:.:,iV*  to  rtxvvt r  c^f  :he  lirter.ilant  $1,275,  made 
xr.^  ^f  :^T»V^  :Vr  ::r.yrvvt:i>nt>^  s:vo  balance  due  for 
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com  in  1913,  and  $240  balance  due  for  corn  in  1914. 
The  court  overruled  a  motion  for  a  new  trial,  and  ren- 
dered judgment  for  the  plaintiff  for  $1,275.  The  de- 
fendant prosecutes  this  appeal. 

The  principal  contention  of  appellant  is  that  the 
agreement  in  the  lease,  between  Funk  and  appellee, 
under  which  Funk  was  at  the  termination  of  the  lease 
to  purchase,  on  an  equitable  basis  to  be  decided  by  ap- 
praisement, the  improvements  put  on  the  leased  land 
by  appellee,  is  not  a  covenant  that  runs  with  the  land 
and  that  there  can  be  no  recovery  against  appellant,  by 
virtue  of  the  covenant,  for  the  improvements.  The 
appellee  insists  that  under  section  15  of  the  Landlord 
and  Tenant  Act  (J.  &  A.  T[  7053)  enacted  in  1873, 
which  provides :  *  *  The  lessees  of  any  lands,  their  as- 
signs or  personal  representatives,  shall  have  the  same 
remedy,  by  action  or  otherwise,  against  the  lessor,  his 
grantees,  assignees  or  his  or  their  representatives,  for 
any  breach  of  any  agreement  in  such  lease,  as  such 
lessee  might  have  had  against  his  immediate  lessor; 
Provided,  this  section  shall  have  no  application  to  the 
covenants  against  incumbrances,  or  relating  to  the 
title  or  possession  of  the  premises  demised, ' '  that  ap- 
pellant, as  the  grantee  of  the  lessor  of  appellee,  is 
liable  for  the  value  of  the  house  and  other  outbuildings 
erected  by  appellee  on  the  leased  premises  under  the 
covenant  in  the  lease.  The  trial  court,  in  the  instruc- 
tions given  for  appellee,  adopted  his  theory  and  in- 
structed the  jury  that  if  the  appellant  purchased  the 
land  from  the  lessor  before  the  termination  of  the 
lease  and  appellee  remained  in  possession  of  the  de- 
mised premises  the  entire  term  of  said  lease,  and  that 
if  appellant  has  now  and  has  had  since  his  purchase 
the  title  of  said  land,  and  is  the  grantee  of  appellee's 
lessor,  then  appellee  is  entitled  to  recover  the  reason- 
able value  of  said  improvements.  The  Supr'eme  Court 
of  this  State  has  recently  reviewed  a  similar  provision 
in  a  lease  and  the  construction  to  be  given  to  section 
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15  of  the  statute,  and  held,  that  a  grantee  of  a  land- 
lord, during  the  existence  of  a  lease,  is  liable  to  a 
lessee  for  improvements  made  under  such  a  covenant 
in  a  lease,  where  the  covenant  in  the  lease  provided 
for  improvements  which  are  essential  for  the  enjoy- 
ment of  the  property  for  the  purpose  for  which  it  is 
leased.  Purvis  v.  Shuman,  273  111.  286.  The  admitted 
facts  bring  the  case  within  the  terms  of  the  statute, 
and  there  was  no  error  in  the  rulings  of  the  court  on 
instructions. 

The  only  other  question  presented  for  review  by  ap- 
pellant is  the  claim  that  the  great  preponderance  of  the 
evidence  shows  that  the  amounts  found  to  be  due  on  the 
different  items  are  excessive  and  that  there  had  been  a 
settlement  between  the  parties,  and  appellee  was  not 
entitled  to  recover  anything  for  corn  raised.  While 
the  evidence  tends  to  show  a  full  settlement  for  the 
com,  the  evidence  leaves  the  claim  for  the  $300  for  the 
year  1913  in  such  doubt  that  we  cannot  say  that  that 
part  of  the  verdict  cannot  be  sustained. 

In  the  declaration  as  originally  filed  and  appellee's 
statement  of  account  on  which  the  suit  was  tried,  ap- 
pellee claimed  $795  for  improvements  and  only  $325 
due  for  raising  com.  Appellee  in  his  evidence  claimed 
$300  for  com  raised  in  1913,  $25  for  wheat,  $7.70  for 
labor  and  $123  for  com  raised  in  1914.  The  verdict 
returned  found  $540  to  be  due  to  appellee  for  raising 
com,  a  sum  clearly  in  excess  of  the  amount  claimed  by 
appellee  in  his  evidence  and  in  his  statement  of  the 
account  filed  with  the  declaration.  The  appellee 
should  be  held  to  the  amount  claimed  to  be  due  in  his 
statement  of  the  account.  If  the  appellee  enters  a  re- 
mittitur of  $215  within  five  days,  the  judgment  will 
be  affirmed  in  the  sum  of  $1,061  at  the  cost  of  appellee. 
Otherwise,  it  will  be  reversed  and  remanded  because 
it  is  excessive. 

Affirmed  on  remittitur;  otherwise  reversed  and  re- 
manded. 
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Henry  HeDermott,  Appellee^  t.  Bex  Eleetrle  Company, 

Appellant. 

(Not  to  be  reported  In  fnll.) 

Appeal  from  the  Circuit  Court  of  Macon  county;  the  Hon.  Wil- 
liam K.  Whitfield,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1915.    Affirmed.    Opinion  filed  June  10,  1916. 

Statement  of  the  Case. 

Action  for  personal  injuries  by  Henry  McDermott, 
plaintiflf,  against  the  Rex  Electric  Company,  defend- 
ant. From  a  judgment  for  plaintiff,  defendant  ap- 
peals. 

Defendant  was  a  subcontractor  doing  the  electric 
wiring  of  a  building  and  the  plaintiff  was  a  subcon- 
tractor doing  some  calcimining  therein.  Both  these 
subcontractors  were  at  work  on  the  same  floor  of  the 
l)uilding.  The  employees  of  defendant  were  working 
with  a  three-quarter  inch  conduit  pipe  in  which  was  an 
elbow.  Plaintiff  had  occasion  to  pass  over  this  pipe 
while  it  was  lying  on  the  floor  near  a  door.  One  of 
defendant's  employees,  in  raising  part  of  the  pipe  up 
to  another  employee,  who  was  standing  on  a  ladder, 
raised  the  elbow  in  the  pipe  from  the  floor  just  as 
plaintiff  was  stepping  over  it  and  thereby  tripped 
plaintiff,  causing  him  to  fall  and  injure  his  knee  on 
the  floor,  which  was  made  of  concrete. 

Buckingham,  McDavid  &  Monroe,  for  appellant. 

J.  B.  Fitzgerald  and  Fred  Hamilton,  for  appellee. 

Mb.  Presiding  Justice  Thompson  delivered  the  opin- 
ion of  the  court. 
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Abstract  of  the   Decision. 

1.  Nbgugisvcs,  I  135^ — tchai  does  not  eonsiiiute  variance.  Proof 
of  mere  ne^lgence  Is  sulllcieiit  to  sostmin  a  judgment  in  an  action 
in  tort  though  the  declaration  chaigea  wilfolnessw 

2.  Mastcb  axd  sevtaut,  f  868^ — when  negligence  of  iervant  o/ 
defendant  question  for  fnrg.  In  an  action  tor  peraonal  injuries 
aoatained  hy  a  suhcontractor  alleged  to  hare  heen  caiiaed  by  the 
negligence  et  an  employee  of  another  suhoontractor,  working  in 
the  same  building*  in  lifting  np  a  pipe  from  the  floor  as  tbe  plain- 
tiff was  about  to  step  oTer  it,  the  qnestlon  oi  negligence  of  the 
defendant's  employee  Jkcid  to  be  for  the  jnry. 

3.  Mastex  A:n>  sebvakt,  f  868* — when  contrilmtOTy  negligence  of 
plaintiff  question  for  /ary.  In  an  action  for  personal  injories  wur 
talned  by  a  snbcontractor  alleged  to  hare  been  dne  to  the  negligence 
of  an  employee  oi  another  subcontractor,  working  on  the  same 
bnilding.  in  lifting  np  a  pipe  from  the  floor  as  the  plaintiff  was 
abont  to  step  OTer  It,  the  qnestlon  whether  the  plaintiff  was  In  the 
exercise  of  dne  care  held  tor  the  Jury. 

4.  Mastci  A2n>  scBYAXT,  f  867* — when  evidence  in  actUm  for 
negligent  injuries  sufficient  to  taafota  judgment.  In  an  action  for 
personal  injuries  sustained  by  a  subcontractor  alleged  to  have  been 
due  to  the  negligence  of  an  onplojee  of  another  subcontractor,  work- 
ing on  the  same  building,  in  lifting  up  a  pipe  from  the  floor  aa  the 
plaintiff  was  about  to  step  over  it,  evidence  held  sufficient  to  sna- 
tain  a  Judgment  for  the  plaintiff. 

5.  iNSTBUcnoxs,  f  19* — vhen  properly  refused.  The  refusal  to 
glTe  argumentatlTe  instructicms  Is  not  error. 

6.  NEGLiGf3CE,  S  211* — when  instruction  properly  refused.  As 
the  doctrine  of  comparatiTe  negUgenoe  no  longer  obtains  in  this 
State,  it  is  not  error  to  refuse  to  give  an  instruction  thereon. 


•Sm  IlUnol*  N«tc«  Oic«0t»  Vate.  XI  to  XV,  mmk  OmalftllT*  Qwuiwlj, 
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M.  E.  OroTe,  Plainttif  In  Error,  t.  John  Link  and 
Charles  Melner,  Defendants  In  Error. 

(Not  to  be  reported  in  fnlL) 

Error  to  the  Circuit  Court  of  Macoupin  county;  the  Hon.  Frank 
W.  BuBTON,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1916.    Reversed  and  remanded.     Opinion  filed  June  10,  1916. 

Statement  of  the  Case. 

Action  in  case  by  M.  E.  Grove,  plaintiff,  against 
John  Link  and  Charles  Meiner,  defendants,  to  recover 
damages  for  injury  to  the  plaintiff's  means  of  support 
under  the  Dramshop  Act,  sec.  9  (J.  &  A.  ^  4609).  To 
review  a  judgment  for  defendants,  plaintiff  prosecutes 
a  writ  of  error. 

The  declaration  averred,  in  substance,  that  the  de- 
fendants, who  were  keepers  of  dramshops,  sold  intoxi- 
cating liquor  to  plaintiff's  husband  from  February  1, 
1908,  until  the  beginning  of  this  suit  in  February,  1912, 
causing  him  to  become  habitually  intoxicated,  and  as  a 
result  of  such  intoxication  he  squandered  his  money, 
wasted  his  time,  neglected  his  business  and  failed  to 
support  plaintiff,  and  in  consequence  of  such  intoxica- 
tion plaintiff  was  made  to  suffer  for  the  necessaries  of 
life. 

The  evidence  showed  that  the  Qroves  were  married  in 
1873,  that  the  husband  had  followed  various  vocations, 
among  others  that  of  a  clerk,  a  laborer,  a  constable, 
a  dealer  in  poultry,  and  a  keeper  of  a  restaur- 
ant, but  had  never  accumulated  much  wealth.  In  1908 
he  borrowed  five  hundred  dollars  and  bought  a  small 
restaurant  in  Carlinville. 

He  had  for  many  years  been  in  the  habit  of  using  in- 
toxicating liquor,  but  appeared  to  have  used  it  to  great- 
er excess  from  1909  to  1912.  In  1911,  plaintiff  caused 
written  notices  to  be  served  on  the  defendants  forbid- 
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ding  them  to  sell  intoxicating  liquor  to  her  husband. 
The  defendants  admitted  that  after  the  service  of 
these  notices  they  continued  to  furnish  her  husband 
with  liquor.  The  evidence  tended  to  show  that  the 
husband,  because  of  constant  intoxication,  became  a 
nervous  and  physical  wreck,  so  that  for  a  year  he  was 
unable  to  do  anything,  and  while  intoxicated  he  sold 
his  restaurant  for  twenty-five  dollars. 

The  evidence  also  tended  to  show  that  for  the  last 
two  years  that  the  husband  was  running  his  restaur- 
ant, he  spent  in  the  saloons  of  defendants  an  average 
of  about  ninety  cents  per  day.  The  defendants  did 
not  deny  that  they  frequently  sold  liquor  to  the  hus- 
band of  plaintiff,  but  they  said  he  was  a  shiftless, 
good-for-nothing  person  at  the  best,  and  never  fur- 
nished his  wife  a  good  living  and  therefore  she  was 
not  injured  in  her  means  of  support  by  their  sales  of 
liquor  to  him,  which  caused  him  to  become  intoxicated. 
The  great  preponderance  of  the  evidence  showed  that 
the  husband  of  plaintiff  got  liquor  almost  daily  at  the 
saloons  of  defendants  and  was  frequently  intoxicated 
to  such  an  extent  that  he  could  not  attend  to  his  busi- 
ness. 

The  following  instructions  were  given  at  the  request 
of  the  defendants :  ^  *  The  court  instructs  the  jury  that 
you  should  not  permit  yourselves  to  be  to  any  extent 
influenced  or  prejudiced  against  the  defendants  be- 
cause or  on  account  of  the  fact,  if  the  evidence  shows 
such  fact,  that  they  were  engaged  ih  running  and  keep- 
ing saloons." 

*'The  court  instructs  the  jury  that  if  you  believe 
from  the  evidence  in  this  case  that  the  husband  of  the 
plaintiff,  during  the  period  of  time  covered  by  the 
declaration,  was  not  an  habitual  drunkard  you  should 
find  the  defendants  not  guilty." 

Another  instruction  told  the  jury,  that  if  they  be- 
lieved that  the  husband  failed  and  omitted  to  attend 
to  his  business  ftnd  by  reason  thereof  plaintiff  was 
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injured  in  her  means  of  support,  yet  if  the  jury  "be- 
lieve from  the  evidence  that  such  failure  and  omission 
to  properly  attend  to  his  business,  or  such  inability  to 
properly  attend  to  his  business  was  for  other  reasons 
than  that  of  habitual  intoxication,  then  the  jury  should 
find  the  defendants  not  guilty.*' 

**The  court  instructs  the  jury  that  in  this  case  the 
plaintiff  claims  that  she  has  been  injured  by  sales  of 
intoxicating  liquor  made  to  her  husband  by  the  de- 
fendants, which  materially  assisted  in  causing  him  to 
be  and  become  habitually  intoxicated.  You  are  fur- 
ther instructed  that  even  though  you  should  believe 
from  the  evidence  that  the  defendants  did  sell  to  the 
husband  of  the  plaintiff  intoxicating  liquors  during 
the  period  covered  by  the  declaration,  and  that  such 
intoxicating  liquors  materially  assisted  in  causing  the 
husband  of  the  plaintiff  to  be  and  become  habitually 
intoxicated;  yet  if  the  jury  further  believe  from  the 
evidence  that  during  all  the  time  the  husband  of  the 
plaintiff  maintained  and  supported  her,  according  to 
their  station,  situation  and  condition  in  life,  then  in 
that  state  of  the  proof,  if  the  proof  so  shows,  you 
should  return  a  verdict  finding  the  defendants  not 
guilty. '  * 

F.  M.  GuiNN  and  Jambs  B.  Seabcy,  for  plaintiff  in 
error. 

W.  H.  Nelms,  E.  p.  Drennan  and  E.  C.  Knotts,  for 
defendants  in  error. 

Mb.  Presiding  Justice  Thompson  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.    Intoxicating  liqitors,  §  172* — ichen  question  whether  means 
of  support  of  wife  suitahle  to  her  condition  in  life  immaterial.    In 
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an  action  by  a  wife  against  saloon  keepers  under,  the  Dramshop 
Act,  sec.  9  (J.  ft  A.  K  4609),  to  recover  damages  for  injury  to  her 
means  of  support,  held  that  if  the  Income  of  the  husband  which 
should  have  been  applied  to  the  support  of  himself  and  his  wife  was 
reduced  and  used  in  the  purchase  of  intoxicating  liquor  which 
caused  his  intoxication,  the  wife  thereby  sustaining  injury  to  her 
means  of  support,  the  question  whether  her  means  of  support  was 
suitable  to  her  condition  in  life  was  immaterial. 

2.  Intoxicating  liquobs,  f  225* — when  evidence  insufficient  to 
sustain  verdict  for  defendants  in  action  hy  wife  for  loss  of  support. 
In  an  action  by  a  wife  against  saloon  keepers  under  the  Dramshop 
Act,  sec.  9  (J.  ft  A.  1  4609),  to  recover  damages  for  injury  to 
her  means  of  support,  held  that  a  verdict  and  Judgment  for  the 
defendants  were  against  the  preponderance  of  the  evidence. 

3.  Intoxicating  liquobs,  §  249* — when  cautionary  instruction  im- 
proper. In  an  action  by  a^  wife  against  saloon  keepers  under  the 
Dramshop  Act,  sec.  9  (J.  ft  A.  K  4609),  to  recover  damages  for 
injury  to  her  means  of  support,  held  that  an  instruction  that  the 
jury  should  not  permit  themselves  to  be  influenced  or  prejudiced 
against  the  defendants  because  of  the  fact,  if  the  evidence  showed 
that  fact,  that  they  were  engaged  in  keeping  saloons,  should  not 
have  been  given,  where  they  admitted  that  they  were  saloon  keepers 
and  had  sold  liquor  to  the  husband. 

4.  Intoxicating  liquobs,  f  251* — when  instruction  in  action  fty 
wife  for  injury  to  means  of  support  erroneous.  In  an  action  hy  a 
wife  against  saloon  keepers  under  the  Dramshop  Act,  sec.  9  (J.  ft 
A.  H  4609),  to  recover  damages  for  injury  to  her  means  of  support, 
held  that  an  instruction  that  there  could  be  no  recovery  if  the 
jury  believed  that  the  husband  was  not  an  habitual  drunkard,  dur- 
ing a  certain  period  as  alleged  in  the  declaration,  was  erroneous, 
since  a  recovery  could  be  had  on  proof  of  the  fact  as  alleged  that, 
as  a  result  of  intoxication  caused  by  the  defendants,  the  husband 
squandered  his  money  and  the  plaintiff  was  injured  as  a  result 
thereof. 

5.  Torts,  §  29* — what  does  not  constitute  variance.  In  tort  the 
plaintiff  may  prove  a  part  of  the  charge  if  the  averment  is  divisible, 
and  proof  of  a  part  of  the  allegation  if  sufficient  to  sustain  a  case 
will  be  sufficient  to  sustain  a  recovery. 

6.  Intoxicating  liquobs,  §  251* — when  instruction  in  action  hy 
wife  for  injury  to  means  of  support  erroneous.  In  an  action  by  a 
wife  against  saloon  keepers  under  the  Dramshop  Act,  sec.  9  (J.  ft 
A.  H  4609),  to  recover  damages  tof  injury  to  her  means  of  support, 
an  instruction  that  if  the  jury  believed  that  the  husband's  teilure 
to  properly  attend  to  his  business  and  inability  to  do  so  was  for 
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other  reasons  than  that  of  habitual  intoxication  as  alleged  in  the 
declaration,  they  should  find  for  the  defendants,  held  argumentative 
and  erroneous,  inasmuch  as,  if  by  reason  of  the  intoxication,  the 
husband  did  not  attend  to  his  business  and  the  plaintiff  was  in- 
jured thereby  in  her  means  of  support,  she  was  entitled  to  a  recovery. 
7.  Intoxicating  uquors,  §  251* — when  instruction  in  action  hy 
wife  for  injury  to  means  of  support  erroneous.  In  an  action  by  a 
wife  against  saloon  keepers  under  the  Dramshop  Act,  sec.  9  (J.  & 
A.  f  4609),  to  recover  damages  for  injury  to  her  means  of  support. 
an  instruction  that  though  the  jury  believed  that  intoxicating  liquor 
sold  by  the  defendants  to  the  plaintifTs  husband  materially  assisted 
in  causing  him  to  become  habitually  intoxicated,  yet  if  they  be- 
lieved that  during  such  time  the  husband  maintained  and  supported 
the  plaintiff  according  to  their  situation  and  condition  in  life  there 
could  be  no  recovery,  held  erroneous,  as  the  question  whether  her 
means  of  support  were  suitable  to  her  position  in  life  was  Im- 
material 


Columbia  Oraphophbiie  Company,  Platntlif  In  Error, 
T.  Fred  W.  Nlergarth  and  J.  B.  Brown,  Partners, 
as   the   Brown    Piano    Company,    Defendants    in 

(Not  to  be  reported  in  full.) 

EiiTor  to  the  Circuit  Court  of  McLean  county;  the  Hon.  Colostin 
D.  Myers,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1916.     Affirmed.    Opinion  filed  June  10,  1916. 

Statement  of  the  Case. 

Action  by  the  Columbia  Graphophone  Company, 
plaintiff,  against  Fred  W.  Niergarth  and  J.  R.  Brown, 
partners,  as  the  Brown  Piano  Company,  defendants, 
for  balance  alleged  to  be  due  in  payment  of  goods 
shipped  to  the  Brown  Piano  Company.  To  review  a 
judgment  for  defendants,  plaintiff  prosecutes  a  writ 
of  error. 
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The  proof  showed  that  previous  to  November,  1912, 
J.  R.  Brown,  under  the  name  and  style  of  the  ''Bro^wn 
Piano  Company'*  had  been  engaged  in  selling  pianos 
in  a  building  owned  by  Niergarth.  In  Novembex, 
1912,  Brown  and  Niergarth  made  an  agreement  by 
which  Niergarth  was  to  assist  Brown  in  a  side*  line 
known  as  the  Graphophone  department. 

On  November  19, 1912,  Niergarth  wrote  to  the  plaixi- 
tiflf  that  he  and  Brown  were  equally  responsible  for 
the  goods  that  might  be  purchased.  **It  is  urxdex- 
stood,  however,  that  all  orders  placed  will  bear  tbe 
0.  K.  or  signature  of  Mr.  F.  W.  Niergarth."  Ob 
October  3,  1913,  Niergarth  again  wrote  to  plainti^' 
'^Kindly  ship  goods  ordered  by  Brown  Piano  CJo^ 
pany  per  J.  R.  Brown  nntil  further  notice.'*  Oa  ^jy 
vember  5, 1913,  Niergarth  again  wrote  to  the  plain t£>^'' 
'*Do  not  ship  any  more  orders  to  Brown  Piano  Oogjf 
pany  unless  signed  by  me,  hereby  countermanding  ^^ 
order  of  October  3rd,  1913.'' 

Baybubk  &  Buck,  for  plaintiff  in  error. 

M.  A.  BBENKANy  for  defendant  in  error  BVederi<& 
W.  Niergarth. 

Mb.  Presiding  Justice  Thompson  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

Guaranty,  §  12* — when  guarantor  not  liable  on  guaranty,  A  seUer 
held  not  entitled  to  recover  from  one  of  the  defendants  for  goods 
shipped  to  a  party,  with  whom  such  defendant  was  associated  In 
business,  after  the  receipt  hy  the  seller  of  a  letter  from  such  de- 
fendant directing  that  no  more  shipments  should  be  made  without 
such  defendant's  signature  being  attached  to  the  order,  such  defend- 
ant having  been  regarded  by  the  seller,  in  connection  with  prevlons 
shipments,  merely  as  guarantor  for  the  payment  thereof. 

•See  Illinois  Notes  Dlffesl,  Vols.  XI  to  XV,  and  CamnlAtiTe  Qvartorlx,  mhmo 
topte  and  Mciion  nvaber. 
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Nora  Edwards,  Appellant,  t.  BUth  Frnst,  Appellee. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Clark  county;  the  Hon.  Wai^ter 
Bbewvb,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1916.    Reversed  and  remanded.    Opinion  filed  June  10,  1916. 

Statement  of  the  Case. 

Action  by  Nora  Edwards,  plaintiff,  against  Kuth 
Pmst,  defendant,  to  recover  for  injuries  to  the  plain- 
tiff's horse  which  had  been  loaned  the  defendant. 
From  a  judgment  for  defendant  in  the  Circuit  Court 
on  appeal  from  a  judgment  in  favor  of  the  plaintiff  in 
a  Justice's  Court,  the  plaintiff  appeals.  The  horse 
was  loaned  to  the  defendant  by  the  plaintiff's  son 
during  the  absence  of  the  plaintiff  from  home.  While 
the  defendant  was  riding  on  the  horse  in  company  with 
her  companions  she  met  the  son  of  the  plaintiff  who, 
after  defendant  dismounted,  adjusted  the  blanket 
for  one  of  the  other  girls  who  mounted  the  horse  and 
was  riding  it  at  the  time  of  its  injury.  The  court  gave 
the  following  instruction  at  the  request  of  the  de- 
fendant : 

^*The  court  instructs  the  jury  that  if  you  believe 
from  the  evidence  in  this  case  that  the  horse  in  ques- 
tion was  loaned  to  the  defendant  by  Claybom  Ed- 
wards, the  son  of  the  plaintiff,  and  while  said  horse 
was  in  possession  of  the  said  defendant  was  injured, 
then  you  are  instructed  to  find  for  the  defendant  here- 
in, unless  you  further  believe  from  the  evidence,  that 
she  was  guilty  of  gross  carelessness  or  negligence  in 
the  care  which  she  took  of  said  horse  while  she  held 
possession  thereof." 

EvEBBTT  CoNNBLiiY,  for  appellant. 
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Samuel  M,  Scholpield  and  John  J.  Abney,  for  ap- 
pellee. 

Mr.  Pkbsidino  Jxtstiob  Thompson  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Bailmeitt,  S  26* — when  itutructUm  on  nonliaMlity  of  bailee 
erroneous.  In  an  action  to  recover  for  injuries  to  a  horse  against 
one  to  whom  it  had  been  loaned  and  in  whpse  possession  it  was 
when  injured,  held  that  an  instruction  to  find  for  the  d^endant 
unless  the  jury  believed  that  she  was  guilty  of  gross  carelessness 
or  negligence  in  the  care  she  took  of  the  horse  while  it  was  in 
her  possession,  was  erroneous. 

2.  Bah^iient,  f  10* — wJuit  care  required  where  bailment  U  for 
sole  benefit  of  bailee.  When  a  bailment  is  for  the  sole  benefit  of 
the  bailee,  the  bailee  is  required  to  use  extraordinary  care  over  the 
subject  of  the  bailment,  and  Is  responsible  for  slight  neglect 

3.  Bailment,  f  27* — when  burden  of  proof  is  on  bailee  to  show 
freedom  from  negligence.  In  an  action  to  recover  for  injuries  to  a 
horse  against  one  to  whom  it  had  been  loaned  and.  in  whose  pos- 
session it  was  when  injured,  held  that  on  it  being  shown  that  the 
horse  was  sound  when  loaned  and  was  returned  in  an  injured 
condition,  the  burden  of  proof  was  on  the  defendant  to  show  that 
she  used  the  highest  degree  of  care  while  the  horse  was  in  her 
custody,  or  in  that  of  one  to  whom  she  had  loaned  it 

4.  Principal  and  agent,  §  234* — how  agency  proved.  While  an 
agency  cannot  be  proved  by  the  statement  ot  the  agent,  he  is  a 
competent  witness  to  prove  the  agency. 
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Elgin  V.  Elgin,  201  IlL  App.  401. 


Nellie  Elgin,  Appellee,  t.  Thomas  Elgin,  Appellant 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Macon  county;  the  Hon.  Wil- 
liam K.  Whitfield,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1916.    Reversed.    Opinion  filed  June  10,  1916. 

Statement  of  the  Case. 

Bill  by  Nellie  Elgin,  complainant,  against  Thomas 
Elgin,  defendant,  for  separate  maintenance.  From  a 
decree  for  complainant,  defendant  appeals. 

Whitley  &  Fitzgerald,  for  appellant. 

Bedmon,  Hooak  &  Bedmon,  for  appellee. 

Mr.  Presiding  Jxtstiob  Thompson  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

Husband  and  wife,  f  264* — when  evidence  insufficient  to  justify 
decree  for  complainant,  Elvidence  in  a  suit  for  separate  mainte- 
nance, held  not  to  Justify  a  decree  for  the  complainant. 


William  E.  Handel,  Appellant,  t.  Christian  County, 

Appellee. 

1.  Justices  of  the  peace,  f  18* — when  county  liable  for  payment 
of  statutory  fees  of  justices.  A  resolution  passed  by  a  board  of 
county  supervisors  recommending  that  the  county  pay  the  full 
amount  of  all  statutory  fees  in  all  preliminary  hearings  and  in 
all    criminal    cases   where   uncollectible   from   the   defendant,   tho 
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008t8  not  to  exceed  $2  for  justices  and  police  magistrates,  held 
not  a  contract  with  the  officers  to  pay  such  fees  and  not  to  change 
their  rights,  liabilities  and  obligations  as  prescribed  by  the  statutes. 
but  that  it  still  rested  in  the  discretion  of  the  county  whether 
persons  mentioned  In  the  statute  should  receive  such  payment 

2.  Justices  of  the  peace,  §  18* — when  fees  of  justices  may  6e 
paid  by  county.  Before  county  funds  can  be  used  to  pay  the  fees 
of  a  justice  of  the  peace  for  a  case  tried  before  him,  it  must  be 
shown  either  that  the  prosecution  has  failed  or  that  the  accused 
has  been  convicted  and  that  the  costs  cannot  be  collected  from 
him. 

Appeal  from  the  Circuit  Court  of  Christian  county;  the  Hon. 
James  C.  McBride,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1916.    Affirmed.    Opinion  filed  June  10,  1916. 

E.  C.  Nbff,  for  appellant. 
Hakry  B.  Hershby,  for  appellee. 

Mb.  Pbesiding  Justice  Thompson  delivered  the  opin- 
ion of  the  court. 

The  only  question  involved  in  this  ease  is  the  right 
of  appellant,  a  justice  of  the  peace,  to  recover  fees 
from  Christian  county,  which  he  had  earned  in  cases 
where  a  preliminary  examination  was  had  before  him 
to  determine  whether  or  not  the  parties  accused  should 
be  held  to  await  the  action  of  the  grand  jury,  and  in 
other  cases  where  he  as  a  justice  had  jurisdiction  to 
render  final  judgments.  The  case  was  begun  before  a 
justice  of  the  peace,  from  whose  judgment  an  appeal 
was  taken  to  the  Circuit  Court,  where,  on  a  trial  with- 
out a  jury,  judgment  was  rendered  in  favor  of  the 
county. 

At  the  October,  1912,  meeting  of  the  Board  of  Su- 
pervisors of  Christian  County  the  board  adopted  the 
following  resolution:  **We  would  further  recommend 
that  the  county  pay  the  full  amount  of  all  statutory 
fees  in  all  preliminary  hearings,  and  in  all  criminal 
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cases  where  the  same  is  uncollectible  from  the  defend- 
ant. Said  costs  not  to  exceed  $2.00  for  Justices  and 
Police  Magistrates.'*  The  authority  of  a  board  of 
supervisors  to  pay  any  costs  in  criminal  cases  is  de- 
rived from  section  40  of  chapter  53  (J.  &  A.  ^  5641) 
of  the  Statute:  ''The  Fees  and  Salaries  Act.''  It 
provides  ***  *  *  in  all  criminal  cases  where  the 
fees  cannot  be  collected  of  the  party  convicted,  or 
where  the  prosecution  fails,  the  county  board  may,  in 
its  discretion,  direct  that  the  costs  of  the  prosecution, 
or  so  much  thereof  as  it  shall  deem  just  and  equitable 
shall  be  paid  out  of  the  county  treasury. ' '  The  record 
also  shows  that  the  county  paid  fees  under  this  resolu- 
.  tion  until  July,  1915.  The  appellant  in  July,  1915,  pre- 
sented a  bill  to  the  county  board  for  his  costs  in  four 
eases,  the  amounts  claimed  by  him  varying  in  each 
case  from  $8.60  to  $2.60.  The  board  of  supervisors 
allowed  $4  on  one  bill  and  refused  to  allow  the  re- 
mainder of  the  claim,  to  recover  which  this  suit  was 
brought.  The  controversy  in  this  case  is  whether  the 
county,  by  the  passage  of  the  resolution,  deprived  itself 
of  its  discretionary  power,  so  as  to  render  it  uncon- 
ditionally liable  for  all  claims  coming  within  the  terms 
of  the  statute  and  resolution  while  the  resolution  re- 
mained in  force.  The  resolution  was  only  a  recom- 
mendation for  the  guidance  of  the  county  board  and 
created  no  contract  with  the  oflScers,  whose  fees  are 
referred  to  in  the  resolution.  The  duties  of  the 
officers  are  prescribed  by  the  statute  and  cannot  be 
changed  by  a  resolution  of  the  board.  Their  rights, 
liabilities  and  obligations  remained  unchanged  whether 
the  resolution  remained  in  force  or  not.  Locke  v.  Da- 
vison, 111  111.  19.  The  statute  provides  for  the  pay- 
ment of  costs  of  the  prosecution  in  the  discretion  of 
the  board  in  criminal  cases,  or  so  much  thereof  as  shall 
seem  just  and  equitable,  where  the  fees  cannot  be  col- 
lected of  the  party  convicted  or  where  the  prosecution 
fails.    Before  the  county  funds  can  be  used  to  pay  such 
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costs,  the  accused  must  have  been  tried  in  a  court  hav- 
ing jurisdiction  to  finally  dispose  of  the  case  and  be 
found  not  guilty,  or  as  the  statute  expresses  it,  "where 
the  prosecution  fails*'  or  ** where  the  fees  caimot  be 
collected  of  the  party  convicted/* 

There  is  neither  anything  in  the  stipulation  nor  any 
evidence  bringing  the  claims  of  appellant  within  the 
provisions  of  the  statute,  whereby  the  county  board 
is  authorized  to  pay  costs.  It  was  not  shown  that  the 
prosecution  in  any  of  the  cases  had  failed  or  that  the 
accused  had  been  found  guilty,  and  the  costs  could  not 
be  collected  from  them.  The  county  board  has  no 
authority  in  the  matter  unless  it  is  given  by  the  stat- 
ute. The  resolution  itself  is  only  a  recommendation 
and  does  not  bind  the  county  to  the  payment  of  costs. 
The  payment  was  still  discretionary  with  the  board, 
even  if  the  claim  had  been  shown  to  be  within  the 
classes  that  the  statutes  gives  the  county  board  dis- 
cretion to  pay. 

The  appellant  has  no  legal  claim  against  the  county. 
Moore  v.  People,  37  111.  App.  642.  The  judgment  is 
affirmed. 

Affirmed. 
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Todd  v.  Prudential  Insurance  Ck>.,  201  111.  App.  405. 


iTalee  Todd,  Plaintiff  In  Error,  y.  Prudential  Insur- 
ance Company,  Defendant  In  Error. 

(Not  to  be  reported  in  full.) 

EIrror  to  the  Circuit  Court  of  Morgan  county;  the  Hon.  Fbank 
W.  BuBTON,  Judge,  presiding.  Heard  In  this  court  at  the  April 
term,  1916.    Reversed  and  remanded.    Opinion  filed  June  10,  1916. 

Statement  of  the  Case. 

Action  by  Ivalee  Todd,  plaintiff,  against  the  Pru- 
dential Insurance  Company,  defendant,  on  a  policy  of 
insurance.  To  review  a  judgment  for  defendant, 
plaintiff  prosecutes  a  writ  of  error. 

An  agent  of  the  defendant,  after  having  taken  the 
application  of  the  deceased  for  the  policy,  told  her 
that  it  would  be  in  full  force  and  effect  as  soon  as  he 
received  it  from  the  company  and  that  he  would  pay 
the  premium  later,  and  while  the  insured  was  in  good 
health  the  agent  told  her  that  the  policy  had  been  re- 
ceived 0.  K.  Before  the  policy  had  been  actually 
received  by  the  insured  she  suffered  an  attack  of  ap- 
pendicitis and  died  from  the  effects  of  an  operation 
after  her  father  had  received  the  policy.  The  defend- 
ant in  its  answer  averred  that  the  policy  was  not 
delivered  nor  the  first  premium  paid  during  the  life- 
time and  good  health  of  the  insured  as  the  policy  re- 
quired. 

H.  P.  Samuell  and  P.  P.  Thompson,  for  plaintiff  in 
error. 

Bellatti,  Bellatti  &  MoRiARTY,  for  defendant  in 
error. 

Mr.  PRBsroiNO  Justice  Thompson  delivered  the  opin- 
ion of  the  court. 
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Crosier  y.  Crosier,  201  111.  App.  406. 

Abstract  of  the  Decision. 

1.  Insubance,  i  328* — when  conditions  of  ^^Hoy  waived  Inf 
agent.  Where  an  agent  of  a  life  Insurance  company  told  the  in- 
sured that  the  policy  would  be  In  full  force  and  effect  from  the 
time  he  received  it  from  the  company,  although  the  first  premium 
was  not  paid  as  required  by  its  terms,  and  that  he  would  pay  the 
premium  and  hold  the  policy  for  her,  held  that  a  recovery  could 
be  had  thereon,  the  agent  having  received  it  while  the  health  U 
the  Insured  was  the  same  as  when  her  application  was  taken. 

2.  iNBURAi^CE,  §  684* — when  verdict  for  defendant  erroneouily 
directed.  Evidence  in  an  action  on  a  life  insurance  policy  that 
the  policy  was  received  by  the  agent  of  the  Insurance  company 
for  the  insured  while  the  latter  was  in  good  health  and  that  the 
agent  had  agreed  that  the  policy  should  be  in  full  force  and  effect 
from  such  receipt,  held  sufficient  to  go  to  the  jury  and  that  a  per- 
emptory instruction  for  the  defendant  was  erroneous. 

3.  INBUSANCE,  i  323* — when  agent  power  to  waive  condUiont  in 
policy,  A  general  agent  clothed  with  power  to  solicit  insurance, 
receive  the  application,  forward  it  to  the  company,  receive  and 
deliver  the  policy  and  collect  the  premium,  has  power  to  waive  a 
condition  in  the  policy  notwithstanding  that  power  Is  negatived 
by  a  provision  In  the  policy. 


Tail  Crosier,  Appellee,  t.  Arthur  Crosier,  Appellant 

(Not  to  be  reported  in  fnlL) 

Appeal  from  the  Circuit  Court  of  Schuyler  county;  the  Hon. 
Hasbt  Hiobeb,  Judge,  presiding.  Heard  In  this  court  at  tho  April 
term,  1916.  Affirmed.  Opinion  filed  June  10,  1916.  Certiorari  de- 
nied by  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Action  in  assumpsit  by  Vail  Crosier,  plaintiff, 
against  Arthur  Crosier,  defendant,  on  a  contract  al- 
leged to  have  been  signed  by  the  parties.  From  a 
judgment  for  plaintiff,  defendant  appeals. 

•See  nilnolfl  Notes  Digest,  Vols.  XI  to  XV,  and  ComiiUitlTo  Quaftfiilj, 
topic  ftnd  Mctlon  number. 
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B.  0.  WiLiiARD,  for  appellant. 

D.  L.  MoxjRinNo  and  J.  M.  Lorino,  for  appellee. 

Mr.  Presiding  Justice  Thompson  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  06nTBACT8,  i  389* — when  existence  of  Queation  far  jury.  In 
an  action  on  a  contract,  copies  of  which,  after  being  signed  by 
the  parties,  were  handed  to  the  plaintiff  and  defendant  by  the 
attorney  who  drew  It,  held  that  the  question  whether  It  was  In- 
tended by  the  parties  that  the  contract  should  take  effect  on  such 
delivery  was  for  the  jury. 

2.  Contracts,  §  372* — when  burden  of  proving  execution  of  is 
on  plaintiff.  Where,  In  an  action  on  a  contract,  the  defendant  filed 
a  verified  general  issue,  held  that  the  burden  of  proving  the  execu- 
tion of  the  instrument  by  a  preponderance  of  evidence  was  on  the 
plaintiff. 

3.  CoNTBAOTS — what  constitutes  execution  of.  The  execution  of 
an  instrument  includes  the  signing  and  delivery  of  it  with  the 
Intention  that  it  shall  take  effect 

4.  Appeal  and  ebbob,  §  1247* — when  remarks  of  counsel  may  not 
he  complained  of.  Counsel  may  not  complain  of  remarks  to  the 
jury  by  opposing  counsel^  which  are  provoked  by  his  own  act  and 
based  upon  evidence  Introduced  by  him,  though  they  have  no  re- 
lation to  the  matters  in  issue. 

5.  Contracts,  §  393* — when  instruction  in  action  on  contract  not 
misleading.  In  an  action  on  a  contract,  an  instruction  that  the 
plaintiff  could  recover  if  the  Jury  believed  from  a  preponderance  of 
the  evidence  that  the  plaintiff  and  defendant  entered  Into  the 
contract  sued  upon,  etc.,  held  not  misleading  where  other  instruc- 
tions Informed  the  jury  that,  to  be  binding,  the  contract  must  have 
been  signed  and  delivered  with  the  intent  of  the  parties  that  it 
should  take  effect 

«8ee  niinois  NotM  DlsMt.  Volt.  XI  to  XV,  and  Oiimiil««l¥o  Qoiurtorly,  hubo 
topic  and  aoetlnn  nvmbts. 
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The  Tribune  Co.  v.  The  Dunlap  Bifg.  Co.,  201  lU.  App.  408. 


The  Tribune  Company,  Appellee,  t.  The  Dunlap  lanu- 

faetnring  Company,  Appellant. 

1.  JuDoicENT,  §  208* — When  iudgment  turn  obstante  veredicto 
may  not  be  entered,  A  judgment  non  obstante  veredicto  cannot  be 
entered  In  favor  of  a  defendant  but  can  only  be  entered  In  favor 
of  a  plaintiff  on  a  plea  of  confession  and  avoidance,  setting  up 
matters  not  constituting  a  defense  to  the  action. 

2.  Appeal  and  ebbob,  {  817* — when  question  of  variance  not  re- 
vietoable.  The  question  whether  a  special  verdict  was  at  variance 
with  a  general  verdict  rendered,  held  not  open  for  review  where 
the  bin  of  exceptions  did  not  show  that  a  special  verdict  was 
rendered. 

3.  JuDGMEiTT,  i  208* — how  motion  for  judgment  non  obstante 
veredicto  decided.  The  evidence  cannot  be  looked  to  in  deciding 
a  motion  for  a  judgment  non  obstante  veredicto. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon.  Sai5 
Weltt,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1916.  Affirmed.  Opinion  filed  June  10,  1916.  Rehearing  denied 
October  6,  1916. 

Sterling  &  Whitmobe,  for  appellant. 

Shepard,  McCormick,  Thomason,  Kibkland  &  Pat- 
terson, for  appellee ;  F.  J.  Lammebs,  of  counsel. 

Mr.  Presiding  Justice  Thompson  delivered  the  opin- 
ion of  the  court. 

The  Tribune  Company,  a  Chicago  corporation, 
brought  suit  in  assumpsit  against  the  Dunlap  Manu- 
facturing Company,  a  Bloomington  corporation,  to 
recover  $1,638.48,  claimed  to  be  due  the  plaintiff  for 
advertising  in  the  Chicago  Tribune  during  the  week 
commencing  November  8,  1914.  The  declaration  con- 
tains the  common  counts  and  a  special  count  declaring 
upon  a  written  contract,  which  is  set  out  at  length  and 
which  is  averred  to  have  been  fully  performed  by  the 
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plaintiff.  In  the  common  counts lis  the  usual  one,  **and 
in  the  like  sum  for  work  and  services  before  that  time 
done  and  bestowed  and  materials  for  the  same  work 
furnished  by  the  plaintiff  for  the  defendant  at  his  re- 
quest;*' and  one  in  **the  like  sum  for  money  found  to 
be  due  from  the  defendant  to  the  plaintiff,  on  account 
then  and  there  stated  between  them.  * '  The  defendant 
pleaded  the  general  issue  and  a  special  plea  denying 
that  the  advertising  was  done  under  the  contract  de- 
clared upon  and  averring  that  it  was  done  under  an- 
other and  different  contract.  On  a  trial  before  a  jury, 
a  verdict  was  returned  in  favor  of  plaintiff  for  $800. 

The  defendant  did  not  enter  any  motion  for  a  new 
trial  or  motion  in  arrest  of  judgment.  The  only  mo- 
tion entered  by  the  defendant  is  a  motion  for  a  judg- 
ment in, its  favor  ^^non  obstante  veredicto"  and,  for 
grounds  of  said  motion,  shows,  etc.  The  court  denied 
the  motion  of  the  defendant  and  rendered  judgment 
in  favor  of  plaintiff  on  the  verdict.  The  defendant 
appeals. 

Appellant  only  presents  and  argues  to  the  court  the 
following  propositions:  **(1)  that  under  ihe  plead- 
ings in  the  case  no  judgment  at  law  for  any  amount 
can  be  sustained  on  the  record,  and  (2)  that  appel- 
lant's motion  for  judgment  non  obstante  veredicto 
should  have  been  sustained  in  the  trial  court,  and  that 
under  the  law  it  must  ultimately  prevail. ' ' 

At  common  law,  a  judgment  non  obstante  veredicto 
could  only  be  entered  when  the  plea  confessed  the 
cause  of  action  and  set  up  matters  in  avoidance  of  the 
cause  of  action  which  were,  even  if  true,  immaterial 
and  did  not  constitute  a  defense  to  the  action.  In  such 
a  case  the  plaintiff  is  entitled  to  judgment  notwith- 
standing a  verdict  for  the  defendant  on  the  immaterial 
issue.  It  is  a  judgment  for  the  plaintiff  on  the  plead- 
ing because  the  pleas  of  the  defendant  do  not  present 
a  defense.  At  common  law,  such  a  judgment  can  only 
be  rendered  on  the  application  of  the  plaintiff,  and 
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was  never  allowed  on  motion  of  the  defendant,  no 
matter  how  defective  the  plaintiff's  pleadings  might 
be.  11  Encyc.  of  PI.  &  Pr.  912 ;  1  Black  on  Judgments 
76;  Teehan  v.  Union  Bridge  Co.,  84  HI.  App.  532;  Chi- 
cago City  Ry.  Co.  v.  White,  110  111.  App.  23.  The  mo- 
tion to  be  made  by  the  defendant  for  a  judgment 
because  of  the  insufficiency  of  plaintiff's  pleadings  is  a 
motion  in  arrest  of  judgirient.  The  declaration  of  the 
appellee  states  a  good  cause  of  action  in  legal  form, 
and  the  evidence  offered  by  it  sustains  the  verdict  and 
judgment. 

The  argument  of  the  appellant  that  **  under  the 
pleadings"  no  judgment  can  be  sustained  for  plaintiff 
for  any  amount  is  based  solely  on  the  claim  that  the 
jury  made  a  special  finding  at  variance  with  the  gen- 
eral verdict.  The  bill  of  exceptions  does  not  show  that 
there  was  any  special  finding  by  the  jury,  hence  the 
fact,  if  it  be  a  fact,  that  there  is  a  variance  between  a 
special  finding  and  the  general  verdict  is  not  preserved 
for  review.  The  only  question  presented  for  review  by 
the  motion  made  after  verdict  and  under  the  assign- 
ments of  error  is  a  question  of  pleading  and  the  over- 
ruling of  appellant's  motion  for  a  judgment  non 
obstante.  The  appellant  has  misconceived  the  eflFect 
of  its  motion.  The  evidence  cannot  be  looked  to  in  de- 
termining a  motion  for  such  a  judgment.  11  Encyc. 
of  PL  &  Pr.  917.  The  questions  argued  hav^  not  beep 
preserved  for  review ;  the  judgment  is  affirmed. 

Affirmed, 
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Tke  Bussell  &  Company,  Appellant^  t.  Charles  Dunbar, 

Appellee. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Christian  county;  the  Hon. 
Jamks  C.  McBbide,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1916.    Affirmed.     Opinion  filed  June  10,  1916. 

Statement  of  the  Case. 

Action  by  The  Russell  &  Company,  plaintiff,  against 
Charles  Dunbar,  defendant,  on  promissory  notes  exe- 
cuted by  the  defendant.  From  a  judgment  for  de- 
fendant, plaintiff  appeals. 

After  entry  of  a  judgment  by  confession  on  the  notes 
the  defendant  made  a  motion  to  vacate  the  judgment 
and  for  leave  to  plead  on  an  aflSdavit  setting  up  failure 
of  consideration.  Without  allowing  the  plaintiff  to  file 
counter-affidavits  the  execution  was  stayed  and  leave 
granted  to  the  defendant  to  plead.  A  jury  trial  re- 
sulted in  a  verdict  for  the  defendant. 

Geobgb  T.  Wallace,  for  appellant. 

Taylor  &  Tatloe,  for  appellee. 

Mb.  Presiding  Justice  Thompson  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Appeal  and  ebbor,  §  800* — what  bill  of  exceptions  must  con^ 
tain.  The  question  whether  the  trial  court  erred  in  not  permitting 
the  plaintiff  to  file  counter-affidavits  on  a  motion  to  open  a  Judg- 
ment entered  by  confession  and  for  leave  to  plead,  held  not  saved 
for  review  where  neither  the  motion  nor  the  ruling  thereon  was 
preserved  for  review  in  the  bill  of  exceptions. 


•8ee  Illinois  Notes  Divest,  Vols.  XI  to  XV,  and  Cumulative  <)iiarterly,  same 
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2.  Judgment,  §  82* — when  leave  to  file  counter-affidavits  denied. 
Where  an  affidavit  filed  by  a  defendant  on  a  motion  to  open  a 
judgment  by  oonfeseion  and  for  leave  to  plead  shows  a  prima 
facie  defense  to  the  merits,  it  Is  not  error  to  deny  a  motion  by  the 
plaintiff  for  leave  to  file  counter-affidavits. 

3.  Sales,  |  282* — when  evidence  as  to  parol  warranties  aimiS' 
sihle.  In  an  action  on  a  promissory  note  given  in  payment  for 
machinery,  held  that  oral  warranties,  made  by  the  seller's  agent 
after  the  buyer  had  signed  the  contract  for  the  purchase  and  be- 
fore the  seller  had  approved  it,  were  competent  to  show  that  tbe 
written  contract  as  signed  had  been  changed. 

4.  Sales,  $  401* — when  evidence  sufficient  to  show  J>reach  o/ 
warranty.  In  an  action  on  a  promissory  note  given  in  payment  for 
machinery,  evidence  held  to  show  a  breach  of  warranty  of  the  age 
and  capacity  of  the  machine. 


In  the  Matter  of  the  Estate  of  James  C.  Hodson, 

Deceased. 

Josephine    Hodson,    Appellant.      ZMhariah    Hodson, 

Appellee. 

1.  Executors  and  administrators,  §  193* — what  are  powers  o/ 
Probate  Court  in  passing  on  allowance  of  widow*s  award.  The 
only  purpose  of  the  amendment  of  1909  of  section  75  of  the  Ad- 
ministration Act  (J.  ft  A.  Y  124),  giving  the  Probate  Court  the 
right  to  hear  evidence  and  substitute  its  judgment  for  that  of  the 
appraisers  concerning  a  widow's  award,  was  t;o  broaden  the  powers 
of  the  court  in  that  particular  before  any  order  or  judgment  had 
been  entered,  but  not  to  leave  the  question  open  indefinitely  so 
that  any  heir,  devisee  or  creditor  might  contest  the  award  at  any 
time  after  the  approval  and  before  the  estate  was  closed. 

2.  Executors  and  administrators,  §  194* — when  order  of  ap- 
proval of  allowance  of  toidow's  award  by  Probate  Court  conclusive. 
When  a  widow's  award  has  been  approved  by  the  Probate  Court  and 
the  time  for  an  appeal  from  the  order  of  approval  has  expired  and 
there  is  no  fraud  or  mistake  in  its  allowance,  it  is  conclusive 
against  the  world  so  far  as  the  personal  estate  is  concerned. 
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Hodson  v.  Hodson,  201  III.  App.  412. 


Appeal  from  the  Circuit  Court  of  Shelby  county;  the  Hon.  Wn.- 
LiAM  B.  Wright,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1916.  Reversed  and  remanded  with  directions.  Opin- 
ion filed  June  10,  1916. 

Tri/man  E.  Ames  and  Brown  &  Burnside,  for  ap- 
pellant. 

W.  C.  &  W.  L.  Kbllby  and  W.  C.  &  T.  M.  Hbadbn, 
for  appellee. 

Mr.  Presiding  Justice  Thompson  delivered  the  opin- 
ion of  the  court. 

Janies  C.  Hodson,  a  resident  of  Shelby  county,  died 
testate.  His  will  was  admitted  to  probate  at  the 
February  term,  1914,  of  the  County  Court,  and  his 
widow,  Josephine  Hodson,  who  was  nominated  ex- 
ecutrix without  bond,  qualified.  He  left  over  $25,000, 
in  personal  estate,  and  four  hundred  and  forty  acres 
of  land  inventoried  at  $28,000  but  worth  about  $100  an 
acre.  He  left  no  children.  The  legatees  in  his  will  are 
his  widow  and  two  half  brothers,  John  and  Zachariah 
Hodson,  and  Fred  Poland,  a  nephew  of  his  wife.  The 
will  devises  and  bequeaths  all  his  estate,  except  a  leg- 
acy of  $2,000  given  to  Fred  Poland,  to  his  wife  Jose- 
phine for  her  use  during  her  life.  After  the  death  of 
his  wife  a  legacy  of  $1,000  is  to  be  paid  to  his  brother 
John  Hodson ;  two  hundred  acres  of  the  land  is  devised 
to  Fred  Poland  and  the  remainder  of  his  property  is 
given  to  his  brother  Zachariah. 

A  warrant  of  appraisal  was  issued  March  7,  1914, 
and  the  appraisers  on  March  28th  fixed  the  amount  of 
the  widow  *s  award  at  $5,000.  The  warrant  with  the 
appraisement  and  the  award  was  filed  April  14th,  and 
the  widow  filed  her  election  to  take  the  award  in 
money.  On  April  16th,  the  County  Court  entered  an 
order  approving  the  appraisement  and  the  award  and 
rendered  judgment  in  favor  of  the  widow  for  $5,000 
against  the  estate  on  the  award.     On  December  31, 
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1914,  the  widow  filed  her  renunciation  of  the  provi- 
sions of  the  will  and  her  election  to  take  nnder  the 
statute.  At  the  death  of  the  testator,  he  had  on  hand 
$4,944.88  in  cash  and  $4,200  on  deposit  in  two  banks. 
After  the  award  was  approved  the  amount  was  by  the 
executrix  paid  over  to  her  private  account. 

On  August  11,  1915,  Zachariah  Hodson,  one  of  the 
legatees,  filed  a  petition  in  said  County  Court,  then 
presided  over  by  a  different  judge  than  the  one  who 
made  the  order  approving  the  award,  alleging  that  the 
appraisement  bill  was  approved  without  the  knowledge 
or  consent  of  petitioner,  and  stating  that  the  award 
is  unreasonable  and  unjust  and  praying  that  it  be 
reviewed  and  diminished.  The  widow  answered  the 
petition  denying  that  the  allowance  was  unjust,  and  al- 
leging that  the  appraisers  were  regularly  appointed 
and  qualified;  that  they  made  the  award  and  that  the 
allowance  had  been  approved  and  judgment  entered 
thereon  and  that  she  had  accepted  the  same,  and 
that  fifteen  months  had  passed  since  the  rendition  of 
said  judgment  approving  the  award,  and  that  all  said 
matters  had  been  adjudicated  at  the  April  term,  1914, 
and  that  petitioner  is  barred  by  laches  from  question- 
ing said  judgment. 

The  County  Court  on  a  hearing  upon  the  petition 
heard  evidence  and  entered  an  order  reducing  the 
award  to  $2,000.  The  widow  appealed  to  the  Circnit 
Court  where  a  similar  judgment  was  rendered.  The 
widow  prosecutes  this  further  appeal. 

The  only  question  in  this  cause  is  whether,  after  an 
award  to  a  widow  has  been  made  against  an  estate  and 
has  been  approved  by  the  County  Court,  and  the  time 
for  taking  an  appeal  to  the  Circuit  Court  has  expired, 
the  judgment  is  final  and  cannot  be  directly  assailed, 
when  there  is  sufficient  personal  estate  to  pay  the 
award  and  all  debts  of  the  deceased. 

Counsel  for  the  estate  contend  that  under  section  75 
of  the  Administration  Act  as  amended  in  1909  (J.  &  A. 
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^  124),  a  widow's  award  is  subject  to  review  by  th^ 
County  Court  on  its  own  motion,  or  on  a  petition  filed 
by  the  widow  or  any  heir,  legatee,  devisee  or  creditor 
and,  if  unreasonable,  the  court  may  at  any  time  in- 
crease or  diminish  the  award. 

Under  section  74  of  the  Act  prior  to  1909,  the  wid- 
ow's award  was  made  up  of  twelve  different  items, 
some  of  which  are  subject  to  certain  limitations.  Sec- 
tion 75  of  said  Act  required  the  appraisers  to  estimate 
the  value  of  said  several  items. 

It  was  uniformly  held  under  that  section  that  the 
County  Court  had  power  to  set  aside  the  award  and 
direct  a  reconsideration,  or  for  cause  shown  could  re- 
move the  appraisers  and  appoint  others,  but  that  the 
court  had  no  authority  or  right  to  modify  the  award. 
It  was  also  the  rule  that  the  judgment  of  the  County 
Court  approving  the  award  was  a  final  order  and  ap- 
pealable to  the  Circuit  Court,  and  the  judgment  ren- 
dered on  approving  the  award  was  conclusive  against 
the  heirs,  legatees  and  creditors  so  far  as  the  personal 
estate  was  concerned.  The  judgment  on  the  award 
placed  it  in  the  same  position  as  that  of  a  claim  al- 
lowed against  the  estate.  {Lane  v.  Thorn,  103  HI. 
App.  217 ;  Kenton  v.  Eager,  150  111.  App.  347 ;  Wood  v. 
Johnson,  13  111.  App.  548.)  A  judgment  of  the  County 
Court  allowing  a  claim  was  conclusive  against  the 
estate  with  respect  to  the  personal  estate  unless  an 
appeal  was  taken  to  the  Circuit  Court,  within  the  time 
allowed  by  the  statute,  or  there  was  fraud,  collusion, 
accident  or  mistake  connected  with  the  report  of  the 
appraisers  or  its  approval  by  the  court.  When  fraud 
or  mistake  had  intervened,  the  County  Court  had 
ample  authority  to  set  aside  the  allowance  of  a  claim 
at  a  subsequent  term  on  a  proper  i)etition  or  motion. 
{Schlink  v.  Maocton,  153  HI.  447;  Sherman  v.  White- 
side,  190  111.  576;  Strauss  v.  PhiUips,  189  111.  9;  Whitte- 
more  v.  Coleman,  239  HL  450;  Ward  v.  Durham,  134 
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111.  195;  St.  Rose  of  Lima  Congregation  v.  Hopkins* 
Estate,  201  111.  App.  316.) 

The  statute  was  amended  in  1909.  In  place  of  the 
last  eleven  items  to  be  estimated  under  the  former  act 
it  now  provides:  ** Second — Such  sum  of  money  as 
the  appraisers  may  deem  reasonable  for  the  proper 
support  of  herself  and  his  minor  children  for  the  pe- 
riod of  one  year  after  the  death  of  the  testator  or  intes- 
tate, in  a  manner  suited  to  her  condition  in  life,  taking 
into  account  the  condition  of  the  estate  of  the  testator 
or  intestate. 

*  *  Such  allowance  in  no  case  to  be  less  than  $500  to- 
gether with  an  additional  sum  not  exceeding  $200  for 
each  minor  child, '* — ^the  amount  for  the  support  of 
minors  to  be  paid  quarterly  to  the  widow,  or  if  she  dies 
or  abandons  such  minor  then  the  amount  allowed  for 
such  minor  and  remaining  unpaid  to  become  the  prop- 
erty of  the  minor. 

The  statute,  prior  to  1909,  did  not  contain  any  spe- 
cific provision  whatever  concerning  the  duties  of  the 
County  Court  with  reference  to  a  widow's  award  fur- 
ther than  it  should  be  classified  and  entered  by  the 
court  as  a  second-class  claim.    Section  75  of  the  Act, 
prior  to  1909,  concerns  the  duties  of  the  appraisers  and 
the  duty  of  the  executor  or  administrator  to  notify  the 
widow  of  the  award  as  soon  as  it  had  been  made  by  the 
appraisers,  and  her  duty  to  elect  whether  she  would 
take  it  in  property  at  its  appraised  value,  or  in  cash, 
and  required  the  representative  of  the  estate,  within 
thirty  days  after  demand  made,  to  turn  over  to  the 
widow  the  property  selected  by  her.     The  County 
Court,  under  its  general  powers  in  the  administration 
of  estates,  made  and  entered  judgments  concerning  the 
reports  of  appraisers  and  widows'  awards  beyond 
classifying  them.    It  rendered  judgment  on  the  award 
which  drew  interest  after  approval  and  demand  there- 
for.   Brotvn  v.  Burley,  168  111.  App.  114. 


Third  District — June,  1916.  417 

Hodson  V.  Hodson,  201  111.  App.  412. 

The  section  as  amended  in  1909  provides:  **The 
allowance  made  as  aforesaid  hj  the  appraisers  shall 
be  subject  to  review  by  the  court  and  if  unreasonable 
or  unjust  the  court  may  refer  the  same  back  to  the 
same  appraisers  or  may  appoint  other  apprc^sers  to 
fix  such  widow's  award;  or,  on  the  petition  of  the 
widow,  the  executor  or  administrator,  heir,  legatee  or 
devisee,  or  creditor  of  the  estate,  may  hear  evidence, 
and  upon  such  hearing  may  increase  or  diminish  such 
award  as  justice  may  require.  The  costs  of  such  hear- 
ing shall  be  taxed  by  order  of  the  court  in  such  manner 
as  to  equity  shall  appertain.  *  * 

This  section  of  the  statute  does  not  fix  any  time 
within  which  the  allowance  made  by  the  appraisers 
may  be  reviewed,  neither  does  it  state  that  the  court 
may  review  a  judgment  already  entered  by  the  court 
approving  the  award.  While,  under  the  former  stat- 
ute, the  County  Court,  under  its  equitable  powers  in 
the  administration  of  estates,  had  the  right  for  cause 
shown  to  set  aside  an  appraisement  bill  and  the  report 
of  appraisers  certifying  an  estimate  of  the  value  of 
items  mentioned  in  the  statute  as  a  widow's  award, 
and  to  order  another  made,  or  to  remove  the  apprais- 
ers and  appoint  others,  it  had  no  power  to  substitute 
its  judgment  for  that  of  the  appraisers.  Miller  v. 
Miller,  82  lU.  463;  Marshall  v.  Rose,  86  HI.  374;  In  re 
ScovilWs  Estate,  20  111.  App.  426;  Field  v.  Field,  117 
lU.  App.  307. 

The  statute,  as  amended  in  1909,  gives  the  court 
the  same  right  that  it  theretofore  had  under  its 
equitable  powers  in  such  matters  to  set  aside  the  re- 
port of  the  appraisers  certifying  the  amount  of  the 
award,  and  to  require  them  to  make  a  new  report  or 
to  remove  the  appraisers  and  substitute  others.  It 
also  gives  the  court  the  additional  right,  which  it  did 
not  have  before,  to  hear  evidence  and  substitute  the 
judgment  of  the  court  for  that  of  the  appraisers.  We 
think  it  was  only  the  purpose  of  this  statute  to  broaden 
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the  powers  of  the  County  Court  before  any  order  or 
judgment  has  been  entered  approving  the  report  of  the 
appraisers  concerning  the  award,  but  not  to  leave  the 
question  open  indefinitely,  so  that  any  heir,  devisee  or 
creditoi:  might  contest  the  award,  at  any  time  after  its 
approval,  before  the  estate  is  closed. 

An  award,  to  the  widow  and  children  of  a  decedent, 
is  made  ''for  the  proper  support  of  the  widow  and  his 
minor  children  for  the  period  of  one  year  after  his 
death/'  (Section  74  of  the  Administration  Act,  J.  & 
A.  T[  123.)  The  statute  provides  that  the  part  allowed 
for  the  support  of  the  children  is  to  be  paid  ''in  quar- 
terly payments  due  and  payable  at  the  end  of  each 
quarter  of  the  year  for  which  the  allowance  is  made/' 
The  widow  is  required  to  make  her  selection  within 
thirty  days  after  the  notice  of  its  allowance.  If  any 
heir  or  creditor  can  contest  the  allowance  at  any  time 
before  the  estate  is  closed,  an  executor  or  administra- 
tor could  not  with  safety  pay  the  award  or  deliver  the 
property  selected  by  the  widow,  until  a  final  report 
and  order  of  distribution  had  been  made,  unless  the 
widow  and  children  had  sufficient  interest  remaining 
in  the  personal  estate  to  reimburse  such  representative 
in  the  event  of  the  award  being  thereafter  reduced. 
Such  a  construction  of  the  statute  in  favor  of  heirs  and 
creditors  against  the  widow  and  minor  children  would 
defeat  the  very  purpose  of  the  award.  The  statute 
does  not  provide  for  a  review  of  the  award  after  it  has 
been  approved,  and  it  should  not  be  given  such  an  un- 
reasonable construction  as  is  contended  for  by  the  peti- 
tioner. In  this  particular  case  fourteen  months  had 
'ilapsed  after  the  court  had  approved  the  award  before 
the  legatee,  who  had  notice  of  the  application  to  pro- 
bate the  will,  made  any  move  to  set  aside  the  judgment 

The  petition  to  have  the  award  diminished  does  not 
allege  or  pretend  that  there  was  any  fraud,  collusion, 
accident  or  mistake  in  the  allowance  of  the  award. 
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The  only  claim  made  is  that  it  is  excessive.  The  stat- 
ute as  amended  authorizes  the  court  to  hear  evidence 
and  reduce  it,  but  it  does  not  provide  that  it  may 
do  this  after  it  has  been  once  approved.  We  are 
constrained  to  hold  that  when  the  award  has  been  ap- 
proved and  the  time  for  an  appeal  from  the  order 
of  approval  has  expired  and  there  is  no  fraud  or  mis- 
take in  its  allowance,  it  is  conclusive  against  the  world 
as  far  as  the  personal  estate  is  concerned.  The  Circuit 
and  County  Courts  erred  in  assuming  jurisdiction  on  a 
petition  filed  in  August,  1915,  to  set  aside  and  reduce 
the  judgment  of  the  County  Court  entered  at  the 
April  term,  1914.  The  cause  is  reversed  and  remanded 
to  the  Circuit  Court  with  instructions  to  dismiss,  at 
the  costs  of  petitioner,  the  petition  of  Zachariah  Hod- 
son,  filed  August  11,  1915.  The  costs  of  this  appeal 
will  also  be  taxed  to  petitioner. 

Reversed  cmd  remanded  with  directions. 


J.  E.  Frlnk^  Appellee,  t.  H.  Amstadt  and  Maud  Am- 

stadt.  Appellants. 

1.  Appeai<  AI9D  EBBOB,  §  1411^ — When  judgment  not  disturbed. 
Where  there  is  no  clear  preponderance  of  the  evidence  either  way, 
a  reviewing  court  will  not  review  the  evidence  or  set  aside  the 
Judgment  unless  for  errors  of  law. 

2.  Tbial,  §  79* — when  exclusion  of  evidence  on  surrebuttal 
proper.  In  an  action  on  a  promissory  note  given  in  payment  for 
an  automobile,  admission  of  evidence  cumulative  of  that  offered 
in  support  of  a  plea  of  breach  of  warranty,  when  offered  on  sur- 
rebuttal, held  discretionary  with  the  court  and  its  exclusion  not 
error. 

3.  Witnesses,  f  224* — when  cross-examination  proper.  In  an 
action  on  a  promissory  note  given  in  payment  for  an  automobile. 


•See  Illinois  Note*  Digest,  Vols.  XI  to  XV,  mad  pumoliittTe  QaMierl^,  s»m9 
topic  immI  •ectlon  oamb^rt 
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where  the  defense  was  a  breach  of  guaranty  by  the  seller  to  keep 
It  in  repair  for  one  year,  a  question  asked  on  cross-examination 
of  one  of  the  defendants,  who  had  testified  that  he  had  asked  the 
seller  to  guaranty  against  all  kinds  of  breakage  and  usage,  as  to 
who  should  pay  the  repair  bills  if  the  defendant  ran  into  anything 
and  broke  the  machine  up,  held  proper. 

4.  Appeal  aud  ebbob,  §  1621* — when  suhmisHon  of  modified  in- 
terrogatory to  jury  toithout  inspection  by  opposing  counsel  is  harm- 
less error.  Submission  to  the  Jury  of  an  interrogatory,  as  modified 
by  the  court  so  as  to  make  it  conform  more  closely  to  the  issues 
made  by  the  pleadings,  without  submitting  it  as  modified  to  counsel 
not  offering  it,  held  not  reversible  error  where  such  counsel  had 
knowledge  of  its  substance. 

5.  Bills  and  notes,  f  462* — when  instruction  not  erroneous.  In 
an  action  on  a  promissory  note  given  in  payment  for  an  automobile, 
where  the  defendant  admitted  that  a  certain  amount  was  due  tbe 
plaintiff  but  set  up  as  a  defense  a  partial  failure  of  consideration, 
held  that  an  Instruction  directing  the  Jury  to  insert  in  the  form 
of  verdict  given  them  the  amount  they  should  find  for  the  plaintiff, 
under  the  evidence  and  instructions,  was  not  erroneous,  though 
they  were  not  told  that  there  was  a  partial  failure  of  consideration. 

6.  Appeal  and  ebror,  §  479* — when  instructions  not  reviewed. 
Errors  in  instructions  cannot  be  urged  on  appeal  in  the  absence 
of  objection  thereto  in  the  trial  court. 

7.  Bills  and  notes,  §  462* — when  instruction  on  burden  of  proof 
properly  modified.  In  an  action  on  a  promissory  note  given  in  pay- 
ment for  an  automobile,  where  the  defense  was  a  partial  failure 
of  consideration,  held  that  an  instruction  that  the  burden  of  proof 
was  on  the  plaintiff  to  establish  his  case  by  a  preponderance  of 
the  evidence  was  properly  modified  by  inserting  after  the  word 
"establish"  the  words  "the  execution  and  delivery  of  the  note  in 
question,"  as  the  burden  was  on  the  defendant  to  prove  the  partial 
failure  of  consideration. 

8.  Appeal  and  ebbob,  S  864* — necessity  that  alleged  errors  be 
indicated,  A  court  of  review  will  not  on  its  own  motion  seek  for 
reasons  to  reverse  a  case  where  counsel  fail  to  indicate  alleged 
errors  permitted  at  the  trial  court. 

9.  Sales,  $  402* — when  instruction  on  breach  of  warranty  prop- 
erly modified.  An  instruction  as  to  what  would  constitute  a  breach 
of  warranty  of  an  automobile  sold  the  defendant,  held  properly 
modified  by  the  court  so  as  to  make  it  more  nearly  conform  with 
the  wording  of  the  plea. 

10.  Appeal  and  ebbob,  $  1523* — when  giving  of  erroneous  in- 
struction on  damages  harmless  error.     Where,  in  an  action  on  a 

*Hee  Illinois  Not^H  Digest,  Vols.  XI  to  XV,  and  Cmnulatl^o  Qnarteilj, 
topic  and  section  number. 
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promiBSory  note  given  in  payment  for  an  automobile,  the  jury  found 
that  there  was  no  breach  of  warranty  as  claimed  by  the  defendant, 
held  that  the  defendant  could  not  have  been  prejudiced  by  an  in- 
struction on  the  measure  of  damages  for  the  breach,  if  there  had 
been  error  therein. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon.  Sain 
Weltt,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1916.     Affirmed.     Opinion  filed  June  10,  1916. 

DwiGHT  E.  Beal  and  Homer  Enoush,  for  appel- 
lants. 

Sterling  &  Whitmore  and  Leslie  J.  Owen,  for  ap- 
pellee. 

Mr.  Presiding  Justice  Thompson  delivered  the  opin- 
ion of  the  court. 

At  the  February  term,  1915,  of  the  Circuit  Court  of 
McLean  county,  a  judgment  by  confession,  upon  a 
promissory  note  for  $650,  dated  Jime  8,  1914,  with  a 
warrant  of  attorney,  was  entered  for  $761.10  in  favor 
of  J.  E.  Frink  against  H.  Amstadt  and  Maud  Amstadt. 
The  defendants  during  that  term  entered  a  motion, 
supported  by  aflSdavits,  to  open  the  judgment  and  for 
leave  to  plead.  The  motion  was  allowed  and  the  de- 
fendants filed  the  general  issue  and  also  three  special 
pleas  averring,  in  substance,  that  the  note  was  given 
for  part  of  the  purchase  price  of  an  automobile,  which 
vras  warranted  to  be  free  from  defects  in  workmanship 
and  material  and  in  good  running  order,  and  that  ap- 
pellee guarantied  that  he  would  keep  the  machine  in 
running  order  for  a  year;  that  the  machine  was  de- 
fective and  that  the  consideration  for  the  note,  except 
as  to  $350,  had  failed.  Replications  were  filed  denying 
the  warranty.  A  jury  returned  a  verdict  in  favor  of 
plaintiff  for  $761.10,  on  which  judgment  was  rendered ; 
the  defendants  appeal. 

The   appellants'   contention  is   that  appellee   sold 
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them  an  automobile  with  an  oral  warranty  and  an 
agreement  to  keep  it  in  running  order  for  a  year,  while 
the  appellee  insists  that  he  only  sold  them  the  machine 
and  turned  over  to  them  the  guaranty  of  the  mannfa^ 
turers. 

It  is  argued  on  behalf  of  appellants  *'that  the  record 
presents  a  very  close  question  of  fact  upon  the  turning 
points  in  the  case  and,  this  being  the  case,  the  trial 
court  below  should  have  been  more  considerate  in  rul- 
ing upon  a  motion  for  a  new  trial,  and  should  have 
allowed  the  new  trial  and  given  another  jury  an  oppor- 
tunity to  decide  the  issues  of  fact/'  This  statement 
shows  that  there  is  iio  clear  preponderance  of  the  evi- 
dence either  way,  and  there  is  no  reason  why  this  court 
should  review  the  evidence  or  set  aside  the  judgment 
unless  there  is  some  error  of  law  in  the  case. 

It  is  insisted  that  the  court  erred  in  excluding  the 
testimony  of  a  witness,  Harry  Boy,  offered  in  contra- 
diction of  appellee  concerning  a  conversation  between 
appellant,  H.  Amstadt,  and  appellee  in  August,  1914,  in 
which  it  is  claimed  appellee  said  he  had  guaranteed  the 
car  and  would  make  it  good.  This  evidence  should 
have  been  offered  by  appellants  in  support  of  their 
pleas.  It  was  not  proper  to  reserve  evidence  that  was 
cumulative  of  that  offered  in  support  of  the  defense 
and  present  it  in  surrebuttal.  It  was  in  the  sound  dis- 
cretion of  the  court  to  determine  whether  this  evi- 
dence, which  was  admissible  in  support  of  the  pleas 
and  also  by  way  of  impeachment,  should  be  admitted 
or  rejected.  10  Encyc.  of  Ev.  655 ;  City  of  Sandivich  v. 
Dolan,  141  111.  430 ;  Wenger  v.  Strobel  Steel  Const.  Co., 
170  111.  App.  383. 

On  the  cross-examination  of  appellant,  H.  Amstadt, 
an  objection  was  overruled  to  the  question:  '*Was 
there  anything  said,  if  you  should  run  into  anything 
and  smash  it  up,  as  to  who  was  to  pay  the  repair  billt" 
He  answered,  '*No,  sir.**    It  is  argued  that  this  ruling 
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was  erroneous.  It  was  cross-examination  of  said  ap- 
pellant as  to  what  was  said  at  the  time  of  the  alleged 
warranty  concerning  which  he  had  testified.  The  wit- 
nesses, who  testified  for  appellants  concerning  the 
warranty,  did  not  agree  and  Amstadt  testified  other 
things  might  have  been  said  beyond  what  he  had  testi- 
fied to,  and  he  had  testified  that  he  asked  appellee  to 
guaranty  it  against  all  kinds  of  breakage  and  usage. 
There  was  no  error  in  the  rulings  on  evidence. 

Counsel  for  appellee  submitted  three  special  inter- 
rogatories to  be  answered  by  the  jury.  The  first  and 
third  were  given  as  requested. 

The  second  interrogatory  as  asked  is:  **(2)  Was 
the  generating  and  ignition  system  upon  the  car  in 
question  in  good  working  order  at  the  time  plaintiflf 
delivered  the  car  to  the  defendants  under  the  sale 
in  question. '*  This  was  rewritten  by  the  court  and 
submitted  to  the  jury  as  follows:  **(2)  Were  there 
any  defects  in  workmanship  or  materials  in  the  gen- 
erating and  ignition  system  upon  the  car  in  question 
at  the  time  plaintifif  delivered  the  car  to  the  defendants 
under  the  sale  in  question."  This  the  jury  answered 
*  *  No. "  It  is  argued  that  the  court  erred  in  modifying 
this  interrogatory  and  giving  it  to  the  jury  without 
having  submitted  it  to  counsel  as  modified,  before  the 
beginning  of  the  arguments.  The  statute  provides 
that  a  jury  may  be  required  by  the  court,  and  must  be 
so  required  on  request  of  any  party  to  the 'action,  to 
find  specially  upon  any  material  question  of  fact, 
which  may  be  submitted  to  them  in  writing,  **  which 
question  of  fact  shall  be  submitted  by  the  party  re- 
questing the  same  to  the  adverse  party,  before  the 
commencement  of  the  argument  to  the  jury.'*  While 
the  statute  only  requires  interrogatories  to  be  an- 
swered by  the  jury  that  are  requested  by  a  party  to  be 
submitted  to  the  adverse  party,  it  has  been  held  that 
a  question  submitted  to  the  jury  by  the  court,  not  at 
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the  request  of  either  party,  should  be  submitted  to 
both  parties  to  the  suit  the  same  as  if  it  had  been  sub- 
mitted at  the  request  of  one  of  the  parties.  The  rule 
on  that  question,  however,  is  that  the  failure  to  submit 
interrogatories  prepared  by  the  court,  to  counsel  be- 
fore they  are  given  to  the  jury,  does  not  necessarily 
constitute  reversible  error.  Chicago  City  Ry.  Co.  v. 
Nelson,  215  111.  436.  Courts  have  the  right  to  modify 
interrogatories  asked  to  be  submitted  to  a  jury  to 
make  them  conform  to  the  issues  made  by  the  plead- 
ings. Chicago  d  A.  Ry.  Co.  v.  Pearson,  184  111.  386. 
While  the  modification  made  by  the  court  should  have 
been  submitted  to  counsel,  they  had  notice  of  the  sub- 
stance of  the  interrogatory.  The  giving  of  this  in- 
terrogatory was  not  reversible  error. 

It  is  also  insisted  that  the  court  erred  in  giving  the 
first  instruction  as  requested  by  appellee:  **We  the 
jury  find  the  issue  for  the  plaintiff  and  assess  his 

damages  in  the  sum  of  $ .    (Here  you  will  insert 

the  amount  of  damages  you  find  the  plaintiff  is  en- 
titled to  under  the  evidence  and  ■  instructions  in  the 
case.) "  It  is  argued  that  the  instruction  is  misleading 
in  not  informing  the  jury  that  there  was  a  partial  fail- 
ure of  consideration  and  in  telling  them  that  they 
should  find  for  appellee.  Appellants,  by  their  pleas, 
admitted  that  there  was  $350  due  appellee,  so  that  no 
other  verdict  than  one  for  appellee  could  be  sustained, 
there  was  therefore  no  error  in  the  instruction.  The 
court  also,  before  reading  the  instructions  to  the  jury, 
excluded  the  jury  from  the  court  room,  and  asked 
counsel  what  objections,  if  any,  they  had  to  the  in- 
structions submitted  by  the  opposite  party.  Counsel 
made  no  objection  to  this  instruction  at  that  time  and 
should  not  be  permitted  to  urge,  as  error  in  this  conrt, 
what  was  not  urged  in  the  trial  court. 

The  appellants  requested  an  instruction  that  the 
burden  was  on  the  plaintiff  to  establish  his  case  by  a 
preponderance  of  the  evidence.    The  court  inserted  the 
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words,  *Hhe  execution  and  delivery  of  the  note  in 
question''  after  the  word  ''establish/'  There  was  no 
error  in  the  modification.  Without  the  modification 
the  instruction  was  misleading,  since  the  appellants 
admitted  the  making  of  the  note  and  the  burden  was 
on  them  to  prove  partial  failure  of  consideration. 

Counsel  also  contend  that  the  court  erred  in  modify- 
ing three  instructions  and  in  refusing  to  give  instruc-  | 
tions,  G,  J,  B,  I  and  K.  Neither  the  record  nor  the 
abstract  contains  any  instructions  distinguished  by  let- 
ters. There  are  more  than  five  instructions  refused 
and  it  is  not  pointed  out,  in  any  way,  in  what  the  error 
in  refusing  instructions  consisted.  All  that  is  said  is 
appellants  had  the  right  to  have  these  instructions 
given  as  asked.  When  counsel  do  not  aid  the  court  by 
indicating  the  alleged  errors  of  the  court  below,  this  | 
court  does  not  on  its  own  motion  seek  for  reasons  to  I 
reverse  a  case.  Duggan  v.  Ryan,  211  111.  133 ;  Earth  v. 
Hanna,  158  111.  App.  20.  Upon  an  examination  of  the 
record  it  appears  that  the  court  gave  several  instruc- 
tions asked  by  appellants  without  any  modification, 
which  substantially  cover  the  legal  questions  ap- 
plicable to  the  case.  Appellants  have  omitted  these 
from  the  abstract  entirely.  Five  instructions  re- 
quested by  appellants  were  given  after  being  modified 
by  the  court.  Appellants '  abstract  only  contains  three 
of  the  five  instructions  given  after  being  modified. 

The  second  instruction  asked  was:  ''The  court  in- 
structs the  jury  if  you  believe  from  the  evidence  that 
the  plaintiiT  warranted  the  automobile  in  question  for 
a  year,  and  that  the  defendants  relied  on  that  warranty 
when  they  purchased  the  same,  and  if  you  further  be- 
lieve from  the  evidence  that  there  was  a  breach  of 
warranty  within  one  year,  then  and  in  that  case  you 
should  allow  the  defendants  by  way  of  recoupment  as 
much  as  they  have  been  shown  by  the  evidence  to  have 
been  damaged  by  reason  of  such  breach,"    This  the 
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court  modified  by  inserting  after  the  word  **year"  the 
words,  *' against  defects  in  workmanship  and  ma- 
terials ' '  and  added  to  it  ^ '  said  damages  to  be  only  sudi 
damages  as  are  defined  in  the  instractions  herein." 

It  is  said  that  the  modification  limits  the  warranty 
and  is  erroneous  in  not  giving  the  proper  measure  of 
damages.  The  first  special  plea  of  appellants  sets  ont 
the  warranty  as  **that  said  automobile  was  warranted 
to  be  then  sound  and  made  in  good  workmanlike  man- 
ner and  in  good  working  order  and  free  from  defective 
materials.  * '  The  first  instruction  given  for  appellants 
was  given  as  asked  and  informs  the  jury  that  if  they 
believe  from  the  evidence  *Hhat  plaintiff  warranted 
the  car  in  question  and  that  there  was  a  breach  of  said 
warranty,  then  in  making  up  your  verdict  you  should 
allow  the  defendants  by  way  of  set  oflf  or  recoupment 
the  expense  defendants  incurred  in  repairing  said  de- 
fects, if  any,  and  in  case  any  of  said  parts  were  so 
defective  that  they  could  not  be  repaired,  the  cost  of 
such  new  parts,  as  shown  by  the  evidence  in  this  case." 
The  third  instruction  is  similar  to  the  preceding,  ex- 
cept it  fixes  the  time  of  the  warranty  ''against  defects 
in  workmanship  and  materials*'  "for  a  year."  It  is 
clear  that  appellants  have  no  reason  to  complain  of 
error  in  the  modification  of  their  requested  instruc- 
tions. 

The  first  interrogatory  asked  the  jury  was:  "Did 
the  plaintiff  warrant  the  car  in  question  at  the  time  of 
the  sale  to  the  defendants,  and  if  so,  what  were  the 
terms  of  said  warranty!''  This  the  jury  answered 
"No."  This  finding  of  fact  by  the  jurj"  shows  that  the 
appellants  could  not  he  prejudiced  by  any  instructions 
given  concerning  the  measure  of  damages  if  there  had 
been  error  in  that  regard.  There  is  no  reversible  error 
in  the  case.    The  judgment  is  affirmed. 

Affirmed. 
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Bnrrell  Engineering  &  Construction  Company,  Ap- 
pellant, T.  Pekin  Farmers'  Grain  Company,  Appel- 
lee. 

(Not  to  be  reported  in  full.) 

i. 

Appeal  from  the  Circuit  Ccmrt  of  Tazewell  county;  the  Hon. 
John  M.  Niehaub,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1916.  Reversed  and  remanded.  Opinion  filed  June  10, 
1916. 

Statement  of  the  Case. 

Action  by  Burrell  Engineering  and  Construction 
Company,  plaintiff,  against  Pekin  Farmers'  Grain 
Company,  defendant,  to  recover  compensation  for  ar- 
chitectural plans  prepared  by  the  plaintiff  for  the  de- 
fendant. From  a  judgment  for  defendant,  plaintiff 
appeals. 

CuRRAN  &  Dbmpsey,  foT  appellant. 

Frank  J.  Wilkins,  for  appellee. 

Mr.  PREsmiNQ  Justice  Thompson  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

Abchitegts  Ain>  knqinebbs — when  instruction  on  burden  of  proof 
erroneous.  Where,  in  an  action  to  recover  compensation  for  the 
preparation  of  architectural  plans  for  a  building,  the  defendant  set 
up  that  the  plaintiff  had  agreed  to  release  its  claim  in  consideration 
that  it  be  allowed  to  bid  on  the  building  to  be  erected-  under  other 
plans  and  that  it  had  so  bid,  held  that  an  instruction  that  if  the 
evidence  bearing  on  the  case  was  evenly  balanced  or  preponderated 
in  favor  of  the  defendant  the  plaintiff  could  not  recover,  was  re- 
versible error,  as  the  burden  of  proof  of  the  release  was  on  the 
defendant. 
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Gardner  W.  Bradshaw,  Appellee,  t.  Sny  Island  Levee 

Drainage  District,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Pike  county;  the  Hon.  Haibt 
HiOBEE,  Judge,  presiding.  Heard  isi  this  court  at  the  April  term, 
1916.    Affirmed.    Opinion  filed  June  10,  1916. 

Statement  of  the  Case. 

Action  by  Gardner  W.  Bradshaw,  plaintiff,  against 
the  Sny  Island  Levee  Drainage  District,  defendant,  for 
damages  caused  by  overflow  from  a  drainage  ditch. 
After  sustaining  demurrers  to  the  defendant's  pleas 
of  justification,  judgment  was  rendered  in  favor  of  the 
plaintiff,  from  which  the  defendant  appeals. 

Anderson  &  Matthews,  for  appellant. 

Williams  &  Williams,  for  appellee. 

Mr.  Presiding  Justice  Thompson  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

Drainage,  f  112* — when  drainage  district  liable  for  damcffei  fron 
overfloto.  Where  plans  and  specifications  for  the  construction  of 
a  drainage  ditch  were  filed  by  the  drainage  commissioners  with 
their  petition  for  special  assessment  of  land  within  the  district 
to  cover  the  cost  thereof,  and  proceedings,  at  which  a  landowner 
in  the  district  appeared,  were  had  thereon,  and  in  the  construction 
of  the  work  a  dam  was  built  across  an  existing  ditch,  which  caused 
water  to  back  on  the  landowner's  property,  held  that  he  could 
recover  from  the  district  damages  resulting  therefrom  though  the 
construction  of  the  dam  was  deemed  necessary  in  the  construction 
work,  since  the  plan  filed  did  not  show  that  the  dam  was  a  part 
of  the  improvement,  and  the  petition  made  no  reference  thereto, 
so  that  the  landowner  had  no  opportunity  to  make  objections  on 
the  hearing  of  the  petition. 


•8ee  Illinois  Notes  Digest.  Vols.  XI  to  XV,  and  Ciimalattv*  Onnrtwlj, 
topic  nnd  section  number. 
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Bd.  of  Edu.  D.  No.  7  7.  School  Direct.  D.  No.  66,  201  111.  App.  429. 


Board  of  Edueatlon  of  District  No.  1,  Greene  County, 
Appellant,  t.  School  Directors  of  District  No.  66, 
Macoupin  County,  Appellee. 

1.  ScHooLfl  AI7D  SCHOOL  DI8TBICT8,  f  184^ — When  scTiool  divectors 
not  liable  for  tuition  of  vupiU  attending  high  school  in  another 
district.  School  directors  of  a  school  district  having  no  high 
school  are  not  liable  for  the  tuition  of  pupils  residing  within 
their  district  who  have  attended  a  high  school  in  another  district 
without  their  approval  being  obtained  in  accordance  with  Kurd's 
Rev.  St.  1913,  ch.  122,  sec.  470  (J.  ft  A.  t  10143). 

2.  Schools  and  school  districts,  §  145^ — when  hoard  of  educa- 
tion not  liable  for  costs.  On  an  unsuccessful  appeal  by  a  board  of 
education  of  a  school  district  to  recover  for  tuition  of  pupils  of 
another  district  in  a  high  school  under  its  Jurisdiction,  costs 
may  not  be  taxed  against  it 

Appeal  from  the  Circuit  Court  of  Macoupin  county;  the  Hon. 
Prank  W.  Bl'rton,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1916.  Reversed  in  part  and  affirmed  in  part.  Opinion 
filed  June  10,  1916. 

Peebles  &  Peebles,  for  appellant. 
Thomas  Binakeb,  for  appellee. 

# 

Mb.  Pbbsiding  Justice  Thompson  delivered  the  opin- 
ion of  the  court. 

School  District  No,  66,  County  of  Macoupin,  and 
State  of  Illinois,  is  a  country  school  district  that  has 
not  a  high  school.  The  Board  of  Education  of  District 
No.  7,  Greene  County,  has  a  high  school.  In  1913,  six 
pupils  residing  in  District  No.  66  had  finished  the 
eighth  grade  work  in  the  public  school  of  that  district. 
Five  of  these  pupils,  beginning  in  the  fall  of  1913,  at- 
tended the  high  school  in  District  No.  7,  in  Greene 
County  until  the  close  of  the  school  year  in  May,  1914. 
A  sixth  pupil  residing  in  District  No.  66  attended  the 
high  school  of  plaintiff  a  part  of  the  year  1914. 

•See  lUinois  Notes  Dlffcitt,  VoU.  XI  to  XV,  and  Ciimiil*tlTe  Quarterlj, 
W»le  and  MCtlon  namber. 
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The  Board  of  Education  of  District  No,  7,  Greene 
County,  Illinois,  began  this  suit  before  a  justice  of  the 
peace  against  the  School  Directors  of  District  No.  66, 
Macoupin  County,  Illinois,  to  recover  from  the  defend- 
ant $138.75  for  tuition  for  the  six  pupUs  for  the  time 
they  attended  the  high  school  of  District  No.  7,  Greene 
County.  The  tuition  claimed  is  at  the  rate  of  $3  per 
month  and  is  $1.25  less  than  the  per  capita  cost  of 
maintaining  the  high  school  of  plaintiff. 

An  appeal  was  taken  from  the  judgment  before  the 
justice  of  the  peace  to  the  Circuit  Court,  where,  on  a 
trial  before  the  court  without  a  jury,  a  judgment  was 
rendered  in  favor  of  the  defendant  and  for  costs 
against  the  plaintiff.  The  plaintiff  prosecutes  this 
appeal. 

The  appellant  insists  that  the  trial  court  erred  in 
adjudging  that  it  was  not  entitled  to  recover  against 
appellee  for  the  tuition  to  recover  which  this  suit  was 
begun.  That  is  the  only  question  argued  by  counsel, 
and  presented  to  this  court  for  review. 

In  1913,  the  Legislature  of  Illinois  enacted  a  statute 
which  provides :  *  *  That  graduates  of  the  eighth  grade 
residing  in  a  school  district  in  which  no  public  high 
school  is  maintained,  shall  be  admitted,  upon  the  pay- 
ment of  tuition,  to  any  public  high  school,  with  the 
consent  of  the  school  board  of  the  district  in  which 
such  high  school  is  situated.  The  tuition  of  such  pupils 
shall  be  paid  by  the  district  in  which  they  reside,  from 
any  funds  not  otherwise  appropriated,  but  in  no  case 
shall  the  tuition  per  pupil  exceed  the  per  capita  cost 
of  maintaining  the  high  school  selected.  The  parent, 
or  guardian,  shall  select  the  high  school  to  be  attended, 
subject  to  the  approval  of  the  school  directors  of  the 
home  district:  Provided,  however,  that  the  high 
school  selected  offers  a  program  of  studies  extending 
through  four  school  years.  The  application  of  this 
act  shall  not  relate  to  districts  that  provide  work  in 
the  ninth  and  tenth  grades,  except  to  pupils  that  have 
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completed  the  work  of  such  grades.'*  (Section  470, 
chapter  122,  Hurd's  Rev.  St.  1913,  J.  &  A.  If  10143.) 
This  statute  was  passed  to  take  the  place  of  section 
122  of  the  School  Law  as  found  in  Hurd's  Rev.  St. 
1907,  which  had  been  declared  invalid,  for  the  reason 
that  it  discriminated  against  parents  who  were  able  to 
pay  the  tuition  of  their  children.  People  v.  Moore,  240 
111.  409. 

The  statute  provides  that  the  parent  of  the  pupil 
may  select  the  high  school  to  be  attended  subject  to  the 
approval  of  the  school  directors  of  the  home  district. 
The  evidence  shows  that  the  matter  of  the  attend- 
ance at  the  high  school  of  appellant  was  not  brought 
to  the  attention  of  the  school  directors  of  the  appellee, 
although  one  of  the  pupils  was  the  child  of  a  director 
of  appellee.    It  was  after  the  end  of  the  school  year, 
when  the  parents  had  learned  of  the  provision  of  the 
statute  that  took  effect  July  1, 1913,  that  the  appellant 
sent  a  bill  to  the  api)ellee  that  broughtto  the  attention 
of  the  appellee  that  pupils  from  its  district  had  at- 
tended the  high  school  of  appellant,  whose  tuition  it 
was  requested  to  pay.    Some,  if  not  all,  of  the  pupils 
who  attended  the  full  year,  attended  the  appellant's 
high  school  for  the  year  1913-1914  as  a  matter  of 
course  from  having  attended  the  preceding  year,  when 
the  tuition  was  paid  by  the  parents.    While  school  di- 
rectors must  act  reasonably,  and  may  not  arbitrarily 
refuse  to  approve  the  requests  of  parents  that  their 
children,  properly  qualified,  may  attei;d  a  certain  high 
school,  yet  the  statute  states  that  the  selection  of  the 
high  school  to  be  attended  is  subject  to  the  approval 
of  the  directors  of  the  home  district.    *  *  It  is  a  cardinal 
rule  in  the  construction  of  statutes  that  effect  is  to  be 
given,  if  possible,  to  every  word,  clause  and  sentence. 
It  is  the  duty  of  the  court,  so  far  as  practicable,  to 
reconcile  the  different  provisions,  so  as  to  make  them 
consistent  and  harmonious,  and  to  give  a  sensible  and 
intelligent  effect  to  each."     36  Cyc.  1128;  Jones  v. 
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Grieser,  238  HI  183;  People  v.  Sholem,  238  HI.  203; 
Thompson  v.  Btdson,  78  111.  277 ;  McReynolds  v.  People, 
230  111.  623.  If  the  Legislature  had  not  intended  that 
the  school  directors  of  the  home  district  should  have 
some  voice  in  the  selection  of  the  school  to  be  attended, 
the  act  would  not  have  contained  the  statement  that 
the  selection  of  the  school  should  be  subject  to  their 
approval. 

In  1915,  the  Legislature  changed  the  Act  of  1913, 
by  making  the  selection  of  the  school  by  the  parents 
subject  to  the  approval  of  the  county  superintendent 
of  schools.  (Section  470,  chapter  122,  Kurd's  Rev. 
St.  1915,  Cal.  HI.  St.  Supp.  1916,  1[  10143  [1].)  The 
Legislature  never  intended  that  the  question  of  what 
school  pupils  might  attend,  when  their  home  school 
district  does  not  furnish  the  requisite  facilities  for 
their  education,  should  be  agreed  upon  arbitrarily  by 
the  parents  and  the  directors  of  the  school  they  desire 
to  attend,  without  the  approval  of  the  home  school 
board,  when  it  is  expected  to  pay  the  tuition. 

The  directors  of  appellant  high  school  and  the  par- 
ents of  the  pupils  deliberately  ignored  the  directors 
of  the  appellee  district.  The  statute  only  makes  a 
school  district  liable  for  the  tuition  of  pupils  attend- 
ing a  high  school  in  another  district  after  the  directors 
of  the  resident  district  have  been  requested  to  approve 
the  selection  by  the  parents  of  the  high  school  that  the 
parents  desire  their  children  shall  attend. 

The  appellee  is  not  liable  for  the  tuition  of  pupils 
at  a  high  school,  when  the  directors  of  appellee  were 
not  requested  to  approve  the  selection  of  appellant 
high  school  for  the  attendance  of  such  pupils. 

The  trial  court  rendered  judgment  against  appel- 
lant for  costs.  The  appellant  has  assigned  error  on 
that  part  of  the  judgment  but  has  made  no  argument 
or  citation  of  authorities  on  that  question.  Section 
267  of  chapter  122  of  the  Statute,  which  has  been  in 
force  since  1857  (J.  &  A.  fl  10305),  provides  that  no 
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costs  shall  be  charged  by  any  oflScer  against  school 
officers  when  an  officer  or  school  corporation  brings  a 
suit  to  recover  any  school  fund.  This  is  a  suit  to  re- 
cover a  judgment  which  would  have  been  paid  from  the 
school  funds  of  District  No.  66j  if  appellant  had  ob- 
tained judgment.  This  section  of  the  statute  has  been 
given  a  very  liberal  construction.  People  v.  Yeazel, 
84  HI.  539 ;  Cassady  v.  Trustees  of  Schools,  94  111.  589 ; 
Board  of  Education  v.  Trustees  of  Schools,  74  HI.  App. 
401,  affirmed  in  174  111.  510;  People  v.  Belt,  116  111. 
App.  391. 

The  school  funds  raised  for  educational  purposes 
may  not  be  used  for  the  payment  of  costs.  The  court 
erred  in  adjudging  costs  against  appellant.  The  judg- 
ment will  be  reversed  as  to  so  much  thereof  as  ad- 
judges that  appellee  recover  its  costs  of  appellant,  and 
as  to  the  remainder  of  the  judgment  it  is  affirmed. 

Reversed  in  part  and  affirmed  in  part. 


Ceeil  Horrigths,  Appellee,  t.  Peter  Troeseh  et  aL, 

Appellants. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the  Hon. 
nu-NK  W.  BuBiON,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1916.    Affirmed.    Opinion  filed  June  10,  1916. 

Statement  of  the  Case. 

Action  by  Cecil  Horrigths,  plaintiff,  against  Peter 
Troeseh,  George  Eeisch,  Joseph  Reisch  and  Annie 
Reisch,  defendants,  under  the  Dramshop  Act,  sec.  9 
(J.  &  A.  ^  4609),  for  injury  to  her  means  of  support. 
From   a  judgment   for  plaintiff,   defendants   appeal. 

The  defendants  were  saloon  keepers,  alleged  to  have 
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sold  liquor  which  caused  intoxication  of  the  plaintiff^s 
husband  and  of  one  Toung  who,  while  intoxicated, 
killed  her  husband.  The  owners  of  the  premises  on 
which  such  liquor  was  sold  were  also  joined  as  defend- 
ants. 

The  evidence  showed  that  Young  and  Horrigths 
were  coal  miners.  They  received  their  pay  the  morn- 
ing of  April  30th,  and  spent  the  afternoon  of  that 
day  in  and  about  Troesch  's  saloon,  drinking,  and  both 
got  very  drunk.  They  lived  in  the  same  house  and 
went  home  dr^nk.  While  in  that  condition  Horrigths 
quarreled  with  his  wife.  Mrs.  Young  interfered  and 
Young  and  Horrigths  also  got  into  a  quarrel,  after 
which  Young,  while  still  intoxicated,  shot  and  killed 
Horrigths. 

W.  H.  Nelms  and  F.  P.  Dbennan,  for  appellants. 

S.  H,  Cummins,  for  appellee. 

Mr.  Presiding  Justice  Thompson  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

• 

1.  Intoxicating  uquobs,  |  227* — how  knowledge  of  owner  of 
tmilding  of  traffic  in  liqiLor  shotvn.  In  an  action  by  a  wife  under 
the  Dramshop  Act,  sec.  9  (J.  ft  A.  ^  4609),  against  a  saloon  keeper 
and  owners  of  premises  where  the  intoxicants  were  sold,  it  may 
be  shown  by  facts  and  circumstances  that  the  owners  knew  tb&t 
the  occupant  was  engaged  in  the  sale  of  Intoxicating  liquor. 

2.  Intoxicating  liquors,  §  227* — when  evidence  sufficient  to  shovo 
knowledge  hy  owner  of  building  of  sale  of.  In  an  action  by  a  wife 
under  the  Dramshop  Act,  sec.  9  (J.  ft  A.  t  4609),  against  a  saloon 
keeper  and  owners  of  premises  whereon  the  intoxicants  were  sold, 
held  that  the  fact  that  the  saloon  keeper  had  conducted  a  dramshop 
on  the  premises  for  several  years  was  a  circumstance  from  which 
the  Jury  could  reasonably  infer  that  the  qwner  knew  that  intoxi- 
cating liquor  was  being  sold  there. 

•See  niinois  Notes  Divest.  Vols.  XI  to  XV,  and  CumulatlTe  Quarterly.  ■•■• 
topio  and  section  noniber. 
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3.  Intoxicating  liquobs,  §  172* — when  degree  of  intoxication  im- 
material. In  an  action  by  a  wife  under  the  Dramshop  Act,  sec.  9 
(J.  ft  A.  K  4609),  for  injury  to  her  means  of  support,.  ;ie{d  that  if 
the  intoxication  caused  by  the  defendant  saloon  keeper  was  such 
that  in  consequence  thereof  the  plaintiff*  sulfered  damage  to  her 
means  of  support,  the  degree  of  intoxication  was  immaterial. 

4.  Intoxicating  liquors,  |  247* — tohen  death  of  person  due  to 
intoxication  of  another  is  question  for  jury.  In  an  action  by  a 
wife  under  the  Dramshop  Act,  sec.  9  (J.  ft  A.  ^  4609),  for  injury 
to  her  means  of  support,  resulting  from  her  husband  having  been 
killed  by  one  to  whom  the  defendant  saloon  keeper  had  sold  in- 
toxicating liquor,  held  that  the  question  whether  the  intoxication 
was  the  proximate  cause  of  the  killing  was  for  the  Jury. 

•8m  lUlnols  NotM  Dtsesft»  Vols*  XI  to  XV,  and  CnmnltttlTo  Qnartorlj, 
t4q»ie  and  Mctloa  number. 
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Albert  B.  Krum,  Appellee,  t.  Union  Casnalty  Insur- 
ance Company,  Appellant.- 

Gen.  No.  21,231.    (Not  to  be  reported  in  fall.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Habit 
Olson,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1915.  Reversed  and  remanded.  Opinion  filed 
October  10,  1916.    Rehearing  denied  October  23,  1916. 

Statement  of  the  Case. 

Action  by  Albert  R.  Krnm,  plaintiff,  against  the 
Union  Casualty  Insurance  Company,  a  corporation, 
defendant,  on  a  policy  of  insurance  against  damage  to 
the  plaintiff's  automobile.  To  review  a  judgment  for 
plaintiff,  defendant  appeals. 

John  T.  Byrnes,  for  appellant. 

George  D.  Welj^ington  and  Francis  X.  Busch,  for 
appellee. 

(436) 
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Mr.  Presiding  Justice  Barnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

Damages,  |  «190* — when  evidence  insufficient  to  sustain  verdict 
In  an  action  on  an  insurance  policy  for  damages  to  an  automobile 
where  both  parties  conceded  that  the  machine  was  capable  of 
repair  and  the  highest  estimated  cost  of  repairs  was  $1,500,  and 
it  was  neither  contended  that  it  was  not  capable  of  complete  re- 
pair nor  was  there  any  evidence  of  the  difference  of  value  of  the 
machine  before  the  collision  and  after  repair,  nor  any  damages 
claimed  for  loss  of  use  or  otherwise,  held  that  a  verdict  for  the 
plaintiff  for  $1,550  could  not  be  sustained. 


Boscoe  Wilson^  Defendant  in  Error,  t.  Samuel  Menagh, 

Plaintiff  in  Error. 

Oen.  No.  21,276.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  A.  Ma- 
HONET,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1915.  Affirmed.  Opinion  filed  October  10, 
1916. 

Statement  of  the  Case. 

Action  by  Boscoe  Wilson,  plaintiff,  against  Samuel 
Menagh,  defendant,  on  a  promissory  note  signed  by 
the  defendant.  To  review  a  judgment  for  plaintiff, 
defendant  prosecutes  a  writ  of  error. 

Daniel  S.  Wentworth,  David  B.  Maloney  and  M.  A. 
Natanson,  for  plaintiff  in  error. 

Habby  a.  Biossat,  for  defendant  in  error. 

Mb.  Pbesiding  Justice  Barnes  delivered  the  opinion 
of  the  court. 

•tfee  nUnois  Notes  Dlsett,  Vols.  XI  to  XV.  and  ComalatlTo  Qnarterlj.  tamo 
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Abstract  of  the  Decision. 

1.  Plbadino,  §  320* — who  may  sign  aj^davit  of  meHU  denying 
indorsement  of  note.  In  an  action  against  the  maker  of  a  promissory 
note,  the  indorsement  of  the  note  cannot  be  put  in  issue  by  an 
affidavit  of  merits  signed  by  an  agent  of  the  defendant,  but  can 
only  be  done  so  by  an  affidavit  signed  by  a  party  to  the  action  as 
provided  by  the  Practice  Act,  sec.  62   (J.  ft  A.  ^  8589). 

2.  Bills  and  notes,  {  422* — when  not^  may  he  read  in  evidence. 
Where  in  an  action  on  a  promissory  note  against  the  maker  thereof 
the  indorsement  of  the  note  is  not  put  in  issue,  the  note  may  be 
read  in  evidence. 

3.  Bills  and  notes,  |  351* — when  authority  to  make  ossignfMint 
of  note  may  not  he  questioned.  In  an  action  by  an  assignee  on  a 
promissory  note  against  the  maker  thereof,  the  authority  to  make 
the  assignment  cannot  be  questioned  in  the  absence  of  an  affidsTlt 
of  merits  by  a  party  to  the  action,  putting  the  assignment  in 
issue. 

4.  Municipal  Ck>i7BT  or  Chicago,  §  13a* — what  does  not  oonsty 
tute  variance  hetu>een  statement  of  claim  and  proof.  Where  a 
promissory  note,  offered  in  evidence,  was  made  a  part  of  the  state- 
ment of  claim  sued  on,  held  that  the  fact  it  was  indorsed  "Liy<Ni, 
Taylor  ft  Company  by  M.  H.  Taylor,"  though  made  payable  to 
the  order  of  "Lyon-Taylor  Company,"  did  not  constitute  a  variance, 
as  the  statement  could  be  treated  as  averring  that  the  payee,  by  the 
name  employed  in  the  indorsement,  assigned  the  note. 

5.  Municipal  Court  or  Chicago,  |  14* — when  statement  of  clam 
not  proof  that  substituted  plaintiff  not  entitled  to  sue.  Where  a 
party  was  substituted  as  plaintiff  and  filed  a  new  statement  of  claim 
on  which  the  issues  were  tried,  held  that  the  statement  of  claim 
filed  by  the  original  plaintiff  was  properly  excluded  fr(»n  the  evi- 
dence as  not  constituting  proof  that  the  substituted  plaintiff  was 
not  the  party  entitled  to  sue.  * 

6.  Bills  and  notes,  {  428* — when  letter  by  attorney  of  payee  to 
maker  inadmissible.  In  an  action  by  an  assignee  on  a  promissory 
note  against  the  maker,  who  claimed  that  the  plaintiff  was  not  a 
bona  fide  holder  before  maturity,  a  letter  written  to  the  defend- 
ant after  maturity  of  the  note  by  an  attorney,  stating  that  the 
attorney  had  the  note  in  his  possession  for  collection  for  the 
payee,  held  inadmissible  in  the  absence  of  proof  that  the  payee 
or  the  attorney  actually  had  possession  of  the  note  at  that  time, 
and  that  the  latter  was  then  in  the  exercise  of  authority  to  col- 
lect it  for  the  payee,  or  that  the  declarations  in  the  letter  were 
made  in  the  presence  of  or  with  the  knowledge  of  the  plaintiff. 

*Sm  nilnotii  Notes  Divest,  Vols.  XI  to  XV,  and  CvmiilatlTe  Qwurtoriy, 
topic  and  section  number. 
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Frank  N.  Wood,  Appellant,  t.  Illinois  Central  Railroad 

Company,  Appellee. 

Gen.  No.  21,849. 

1.  Cabbxebs,  i  476* — when  evidence  intuHMent  to  ahow  negli- 
gence of  defendant.  Where  a  passenger  on  a  railway  train  In  the 
nighttime  stepped  on  the  platform  of  the  car  after  the  brakeman 
had  announced  the  station  at  which  he  wished  to  alight  and,  seeing 
a  train  running  on  a  parallel  track  In  the  same  direction  and  at  the 
same  speed  as  his  own,  supposed  that  both  trains  had  reached  the 
station  and  were  standing  still,  and  stepped  off  the  train  Into 
the  darkness  at  a  point  where  there  were  no  lights,  800  feet  from 
the  station,  held,  In  an  action  for  an  Injury  thereby  sustained, 
that  the  evidence  presented  a  question  for  the  Jury  as  to  the  de- 
fendant's negligence,  and  Justified  a  verdict  for  the  defendant. 

2.  Cabbiebs,  I  476* — when  evidence  sufficient  to  shoto  contribu- 
tory negligence  of  passenger  alighting  from  train.  E}yldence  that 
a  passenger  on  a  train  at  nighttime  who,  from  the  fact  that  another 
train  on  a  parallel  track  was  moving  at  the  same  rate  of  speed 
and  In  the  same  direction  as  the  one  on  which  he  was  riding, 
supposed  that  he  had  reached  the  station  and  that  the.  trains  were 
standing  still,  stepped  oft  Into  the  darkness  at  a  point  800  feet  from 
the  station  without  looking  for  the  usual  sign  of  a  station  and 
relying  on  his  absence  of  sense  of  motion  of  the  train,  held  suffi- 
cient to  support  a  finding  that  he  was  not  in  the  exercise  of  rea- 
sonable care  for  his  own  safety. 

3'.  Cabbiers — what  does  not  constitute  invitation  to  alight  from 
train.  In  an  action  by  a  passenger  on  a  railway  train  for  in- 
juries resulting  from  his  alighting  from  the  train  before  reaching 
his  station,  held  that  the  mere  announcement  of  the  station  by  the 
brakeman  was  not  an  invitation  to  alight 

4.  Cabbiebs,  {  362* — when  duty  to  maintain  lights  does  not  ex- 
ist, A  railway  company  held  under  no  obligation  to  maintain 
lights  at  a  distance  800  feet  from  its  passenger  station. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Ei>- 
WABD  M.  Mangan,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  March  term,  1915.  Affirmed.  Opinion  filed  Octo- 
ber 10,  1916.  Rehearing  denied  October  23,  1916.  Petition  for  cer- 
tiorari dismissed. 
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Wood  V.  Illinois  Central  R.  Co.,  201  111.  App.  439. 

Francis  W.  Walker  and  Harry  S.  Mecartney,  for 
appellant. 

Calhoun,  Lyford  &  Sheean,  for  appellee;  VBRiroir 
W.  Foster  and  John  G.  Drennan,  of  counsel. 

Mr.  Presiding  Justice  Barnes  delivered  the  opinion 
of  the  court. 

This  case  comes  to  this  court  for  the  third  time  [167 
111.  App.  644;  185  111.  App.  180],  each  time  with  a  ver- 
dict for  defendant,  once  on  the  court's  instruction,  and 
twice  after  submission  to  a  jury.  It  is  unnecessary  to 
refer  to  our  previous  decisions  in  passing  upon  the 
questions  now  presented.  The  principal  contentions 
of  appellant  are  that  there  should  have  been  a  directed 
verdict  for  the  plaintiff,  and  that  the  verdict  is  against 
the  manifest  weight  of  the  evidence. 

Wood,  the  plaintiff  and  appellant,  was  injured 
while  endeavoring  to  alight  on  a  dark  night  from  a 
moving  passenger  train  of  the  Michigan  Central  Rail- 
road at  one  of  defendant's  stations  in  Chicago,  at 
which  both  defendant's  local  or  suburban  trains  and 
its  through  trains,  as  well  as  the  through  trains  of 
said  Michigan  Central,  customarily  stopped,  a  fact 
with  which  plaintiff  was  familiar. 

The  negligence  charged  is  failure  under  the  circum- 
stances to  warn  or  assist  the  plaintiff  in  alighting, 
and  to  maintain  the  alighting  places  with  a  platform, 
and  to  have  the  place  sufficiently  lighted  for  passengers 
to  alight  in  safety. 

We  think  the  evidence  bearing  on  the  issues  taken 
on  these  charges  required  submission  of  the  case  to 
the  jury  and  that  its  verdict  was  not  against  the  weight 
of  the  evidence. 

The  evidence  shows  that  on  approaching  the  station 
the  brakeman  passed  through  the  car  as  usual  and 
announced  the  station;  that  shortly  afterwards  plain- 
tiff went  to  the  rear  platform  of  his  car  and  saw  one  of 
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defendant's  suburban  trains,  which  was  going  north 
on  parallel  tracks  in  the  same  direction  as  his  train 
and  slowing  down  preparatory  to  stopping  so  as  to 
permit  the  passengers  alighting  from  the  Michigan 
Central  train  to  pass  to  the  station  in  front  of  the  sub- 
urban train.  From  the  fact  that  at  that  particular 
juncture  the  two  trains  were  moving  at  the  same  speed 
plaintiff  supposed  that  his  train  had  come  to  a  stop 
and  stepped  off  into  darkness  receiving  the  injury 
complained  of.  He  testified:  /'When  I  saw  the  sub- 
urban train  standing  still,  I  did  not  think  about  it  not 
being  at  the  suburban  station.  I  was  impressed  with 
the  fact  that  the  train  was  at  a  standstill  *  *  *  and 
did  not  stop  to  analyze  the  situation.  *  *  *  I  had 
lost  all  sense  of  motion  of  the  train  and  stepped  out 
onto  the  platform,  when  I  concluded  the  train  had 
stopped.  *  *  *  I  saw  the  Illinois  suburban  train, 
I  assumed  at  a  standstill,  opposite  our  train  *  *  * 
it  was  apparently  at  the  same  place;  then  I  stepped 
oflf.  I  could  not  see  the  ground  at  all  *  *  *  I  think 
I  did  not  look  up  along  the  line  of  the  train,  up  in  the 
air,  to  any  extent,  because  I  was  so  sure  the  train 
had  stopped.'' 

There  was  some  controversy  as  to  the  precise  point 
at  which  plaintiff  stepped  off,  but  the  evidence  pretty 
conclusively  shows  that  it  was  fully  800  feet  south  of 
where  he  would  have  alighted  had  he  remained  on  the 
car  until  it  stopped,  and  300  feet  south  of  where  the 
rear  car  of  his  train  of  nine  cars  stopped  or  usually 
stopped,  and  that  immediately  about  the  station  and 
the  platform  where  the  trains  stopi)ed  there  was  ade- 
quate light  furnished  from  the  station  and  street  elec- 
tric lamps,  some  of  which  plaintiff  could  have  seen  had 
he  looked  in  the  direction  his  train  was  going.  There 
was  sufficient  controversy  as  to  the  precise  point  at 
which  plaintiff  stepped  off  to  warrant  submission  of 
the  fact  to  the  jury  as  bearing  on  the  main  issuies. 
The  evidence  amply  supports  a  finding  of  the  distance 
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above  stated,  and  that  there  was  no  negligence  in  a 
failure  either  to  maintain  lights  or  platforms  at  such 
a  distance  from  the  usual  stopping  places  at  that  sta- 
tion, or  to  give  any  special  warning  in  such  circinn- 
stanees,  and  that  the  plaintiff  in  stepping  off  into 
darkness  without  taking  the  precaution  to  look  for 
the  usual  signs  of  the  station  instead  of  relying  on 
the  absence  of  the  sense  of  motion  and  his  observation 
of  another  train,  did  not  exercise  reasonable  care  for 
his  own  safety. 

The  coincident  arrival  of  trains  at  stations  in  a 
great  city  like  Chicago  is  a  common,  if  not  an  every 
day,  incident  with  which  plaintiff  was  familiar.  In  a 
similar  case  where  there  was  a  mistaken  supposition 
by  a  passenger  that  the  cars  had  stopped  and  that  she 
should  therefore  get  out,  the  court  said:  ** Passengers 
must  take  the  responsibility  of  informing  themselves 
concerning  the  everyday  incidents  of  railway  traveling, 
and  the  company  could  not  do  business  on  any  other 
basis.''  (Mitchell  v.  Chicago  d  G.  T.  Ry.  Co.,  51  Mich. 
236.)  The  court  also  said  what  is  applicable  to  the 
facts  here:  *^It  is  also  well  settled  that  negligence 
cannot  be  presumed  where  nothing  is  done  out  of  the 
usual  course  of  business,  unless  that  course  itself  is 
improper.  There  must  be  some  special  circumstances 
calling  for  more  particular  care  or  caution,  in  order  to 
make  a  liability."  (See  also,  Hooker  v.  Blair  [Mich.] 
155  N.  W.  Eep.  364.) 

There  was  nothing  unusual  in  the  circumstances  of 
the  case  at  bar.  The  mere  announcement  of  the  sta- 
tion was  not  an  invitation  to  alight  either  from  the 
train  while  it  was  moving  or  into  darkness  several 
hundred  feet  away  from  the  station  or  the  point  where 
the  trains  stopped  (Mearns  v.  Central  R.  Co.,  163  N. 
Y.  108;  139  Fed.  543,  71  C.  C.  A.  331),  and  the  circum- 
stances did  not  seem  to  call  for  anything  more  than 
the  mere  announcement  of  the  station.  We  know  of  no 
legal  obligation  on  the  part  of  the  defendant  company 
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to  maintain  lights  at  such  a  distance  from  the  place 
where  trains  stopped  for  passengers  to  alight,  nor  to 
apprise  passengers  of  usual  conditions  in  the  absence 
of  anything  said  or  done  to  induce  them  to  believe  to 
the  contrary.  We  cannot,  therefore,  disturb  the  jury 's 
findings  of  fact. 

Nor  do  we  find  reversible  error  in  the  given  instruc- 
tions, the  criticisms  of  which  seem  to  us  more  technical 
than  substantial.  Some  of  them  have  been  approved 
by  our  Supreme  Court,  as  pointed  out  in  appellee's 
brief,  and  were  not  inapplicable  to  the  peculiar  facts 
and  circumstances  of  this  case  on  which  two  juries 
have  twice  passed  adversely  to  appellant's  claims.  Un- 
der such  circumstances,  especially  when  the  verdict 
caimot  reasonably  be  deemed  contrary  to  the  evidence, 
we  would  be  reluctant  to  remand  the  case  for  a  fourth 
triitl  unless  the  instructions  were  manifestly  preju- 
dicial or  misleading,  and  we  do  not  think  they  were. 

Affirmed. 


Jacob  Cohn,  trading  as  Chicago  Bonnet  &  Hat  Frame 
Company,  Appellee,  t.  Carlowitz  &  Company,  Ap- 
pellants. 

Gen.  No.  21,367.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Hosea 
W.  Wells,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1915.  Reversed  with  finding  of  fact  Opinion 
filed  Octoher  10,  1916. 

Statement  of  the  Case. 

Action  by  Jacob  Cohn,  trading  as  Chicago  Bonnet  & 
Hat  Frame  Company,  plaintiff,  against  Carlowitz 
&  Company,  a  copartnership,  defendants,  to  recover 
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damages  for  nondelivery  of  goods  under  an  alleged 
contract  of  sale.  From  a  judgment  for  plaintiff,  de- 
fendants appeal. 

Ernest  B.  Fifeb,  for  appellants ;  Jennings  &  Fifbb, 
of  counsel. 

Pines  &  Newmann,  for  appellee;  Bobe&t  S.  Kol- 
LiNEB,  of  counsel. 

Mb.  Pbesidinq  Justice  Babnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

Sales,  §  1* — when  evidence  insufficient  to  show  contract  of  sale. 
In  an  action  for  damages  for  nondelivery  of  goods  to  the  plaintiff 
under  an  alleged  contract  of  sale  executed  by  the  defendants,  evi- 
dence held  to  show  that  the  plaintifTs  order  was  not  accepted  by 
the  defendants  and  the  defendants'  counter  proposition  was  not 
accepted  by  the  plaintiff,  and  that  no  contract  existed  between  the 
parties. 

•See  nilnols  NotM  Digest,  Vols.  XI  to  XY,  Md  CuBolfttfre  Qurfteriy, 
tepks  and  Mctlmi  ftmnber. 
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Joseph  T.  Ryerson  &  Son^  Appellant,  y.  Alva  J.  Shaw, 
Abraham  L.  Jacobs  and  John  F.  Wagner,  Appel- 
lees. 

Gen.  No.  21,88S. 

1.  Corporations,  |  297* — when  officers  and  agents  not  personally 
liable  for  debts.  Officers  and  agents  of  a  de  jure  corporation  trans- 
acting business  in  its  name  are  not  liable  as  copartners  for  its  debts. 

2.  Corporations — wJiat  is  effect  of  failure  of  foreign  corporation 
to  procure  certificate.  The  failure  of  a  (fe  jure  foreign  corporation 
doing  business  in  this  State  to  procure  a  certificate  required  by 
Kurd's  Rev.  St.  ch.  32  (J.  &  A.  1(2527),  does  not  put  it  on  the 
basis  of  a  domestic  corporation  which  has  failed  to  complete  its 
organization,  so  as  to  render  its  officers  liable  as  copartners  for 
obligations  entered  into  in  the  name  of  the  corporation  under  the 
provisions  of  the  statute  (J.  ft  A.  ^  2435). 

3.  Corporations — when  foreign  corporation  is  corporation  de 
jure.  A  corporation  duly  organized  in  a  foreign  State  and  doing 
business  in  this  State  is  no  less  a  corporation  de  jure  because  it 
has  not  complied  with  the  provisions  of  the  Foreign  Corporation 
Act  (J.  ft  A.  K  2527). 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  James 
C.  Martin,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1915.    Affirmed.    Opinion  filed  October  10,  1916. 

Eric  Winters,  for  appellant. 

S.  G.  Grodson  and  Blum  &  Blum,  for  appellees.. 

Mr,  Presiding  Justice  Barnes  delivered  the  opinion 
of  the  court. 

This  suit  was  commenced  by  appellant  against  the 
Chicago  Car  &  Equipment  Company  for  goods  sold, 
delivered,  etc.,  in  this  State  (where  all  the  transactions 
involved  were  conducted),  but  subsequently  said  com- 
pany was  dismissed  out  of  the  case  and  certain  of  its 
directors  and  officers  were  made  parties  defendant, 
against  three  of  whom  only,  appellees  herein,  did  the 

•Bee  nibioli  Note*  Divest,  Vols.  XI  to  XV,  and  CnmnlatlTe  Quarterly,  tamo 
topic  and  section  number. 
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case  proceed  to  trial  and  judgment.  The  trial  was  had 
without  a  jury  and  resulted  in  a  judgment  for  $917.59 
against  Jacobs  alone,  who  has  entered  no  appearance 
here,  and  in  a  finding  of  no  liability  on  the  part  of 
Shaw  and  Wagner.  Appellant  contends  that  all  three 
were  liable  both  as  partners  at  common  law  and  as 
oflScers  under  section  18  of  our  General  Incorporation 
Act  of  1872  (Kurd's  Rev.  St.  1916,  ch.  32,  p.  640,  J.  & 
A.  If  2435). 

It  was  expressly  stipulated  that  at  the  time  of  con- 
tracting the  indebtedness  and  when  the  suit  was  com- 
menced, said  company  was  a  duly  created  corporation 
under  the  laws  of  the  State  of  Maine,  and  it  was  not 
questioned  that  the  credit  was  extended  to  said  com- 
pany, and  that  it  was  *' doing  business  in  this  State." 

Appellant's  theory  of  liability  is  based  on  the  nn- 
denied  allegation  in  its  statement  of  claim,  that  said 
corporation  has  received  no  certificate  to  do  business 
in  this  State  pursuant  to  the  requirement  of  the  act  to 
regulate  the  admission  of  foreign  corporations  for 
profit  to  do  business  in  this  State,  approved  May  18, 
1905,  in  force  July  1,  1905  (Hurd's  Rev.  St.  1916,  ch. 
32,  p.  655,  J.  &  A.  H  2527). 

We  are  not  dealing  here  with  a  de  facto  corporation, 
but  with  a  corporation  de  jure,  hence,  its  oflScers  and 
agents  in  transacting  business  in  its  name  are  not 
liable  as  copartners.  (Seeberger  v.  McCormick,  178 
111.  404.)  The  cases  of  Bigelow  v.  Gregory,  73  111.  197, 
and  Loverin  v.  McLaughlin,  161  111.  417,  cited  by  ap- 
pellant, are  not  in  point,  for  as  said  in  the  Seeberger 
case,  ^'in  those  cases  there  was  a  failure*  to  incor- 
porate. ' ' 

It  is  argued,  however,  that  the  failure  of  said  for- 
eign corporation  to  procure  such  certificate  puts  it  by 
virtue  of  section  26  of  our  General  Incorporation  Act 
( J.  &  A.  ^  2443)  on  the  basis  of  a  domestic  corporation 
that  has  failed  to  complete  its  organization,  thereby 
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rendering  its  officers  liable  tinder  section  18  of  that 
Act. 

But  while  the  purpose  of  section  26  is  to  bring  for- 
eign corporations  under  the  influence  of  the  same  law 
as  domestic  corporations  {North  American  Ins.  Co.  v. 
Yates,  214  HI.  272 ;  Connolly  v.  Union  Sewer  Pipe  Co., 
184  U.  S.  540),  we  find  nothing  in  the  context  of  sec- 
tion 18  or  the  authorities  construing  it  that  justifies 
the  interpretation  contended  for  by  appellant.  Sec- 
tion 18  purports  to  deal  with  the  failure  to  comply 
with  the  requirements  of  the  act  pertaining  to  the 
steps  necessary  to  a  complete  organization,  and  par- 
ticularly, if  not  entirely,  to  the  steps  required  for 
incorporation  under  the  laws  of  this  State.  In  our 
opinion  it  has  no  reference  to  the  failure  of  a  foreign 
corporation  to  procure  the  certificate  required  under 
the  Foreign  Corporation  Act,  which  by  section  6  (J.  & 
A.  U  2531 )  thereof  imposes  penalties  upon  the  corpora- 
tion itself  for  failure  so  to  do. 

In  J.  W.  Butler  Paper  Co.  v.  Cleveland,  220  HI.  128, 
where  it  was  sought  to  hold  the  directors  of  a  domestic 
corporation  liable  for  its  debts  under  said  section  18, 
because  of  a  departure  from  the  provisions  of  the  act 
to  be  pursued-  in  organizing  a  corporation  in  this 
State,  the  court  said  the  decision  depended  on  whether 
it  was  a  corporation  de  jure,  and  whether  the  nature 
of  the  provision  violated  was  such  as  to  prevent  the 
corporation  from  becoming  one  de  jure. 

A  corporation  duly  organized  in  a  foreign  State  is  no 
less  a  corporation  de  jure  because  it  has  not  complied 
with  the  provisions  of  the  Foreign  Corporation  Act. 
There  is  no  contention  that  said  Equipment  Company 
comes  within  any  of  the  express  provisions  of  section 
18, — that  it  has  not  legally  completed  its  organization, 
or  that  it  is  a  pretended  corporation,  or  that  it  as- 
sumed to  exercise  corporate  powers  before  its  stock 
was  subscribed  for  in  good  faith.  We  think  there  is  a 
marked  distinction  between  wrongfully  assuming  to 
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exercise  corporate  authority,  against  which  creditors 
are  protected  by  section  18  {Gay  v.  KoMsaat,  223  Dl. 
260),  and  the  failure  of  a  duly  organized  foreign  cor- 
poration to  take  out  a  certificate  in  this  State  pur- 
suant to  the  requirements  of  the  Foreign  Corporation 
Act. 

Provisions  for  the  liability  of  directors  under  sec- 
tion 16  of  the  General  Incorporation  Act  (J.  &  A. 
T[  2433)  have  been  held  to  be  not  penal,  but  contractual, 
**like  that  of  a  surety  and  therefore  stricti  juris'' 
(Woolverton  v.  Taylor,  132  111.  197;  Lewis  v.  Mont- 
gomery, 145  111.  30) ;  and  we  said  in  Edwards  v,  Cleve- 
land Dryer  Co.,  83  111.  App.  653,  that  this  language  was 
equally  applicable  to  section  18,  and  that  tne  latter 
section  should  be  strictly  construed.  It  would  in  our 
opinion,  contrary  to  these  authorities,  be  extending 
section  18  by  construction  to  embrace  a  case  not  clearly 
within  its  terms  to  hold  it  applicable  to  the  facts  in  the 
case  at  bar. 

We  are  not  concerned  with  appellant's  judgment 
against  Jacobs,  but  simply  whether  the  court  erred  in 
finding  no  liability  against  Shaw  and  Wagner.  We 
think  it  did  not  err  in  that  respect. 

Ajfirmed. 
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Walter  J.  North,  Administrator  of  the  Estate  of  James 
W.  North,  Deceased,  Appellee,  y.  Board  of  Trustees 
of  the  Uniyersity  of  Illinois,  Appellant. 

Oen.  No.  21,433. 

1.  WoBKMKN'8  GoMFENSATiON  AcT,  S  3* — When  ufiiverHtv  not 
tdthin.  A  university,  though  using  and  handling  explosives,  in- 
flammable fluids  and  molten  metal  in  the  course  of  giving  instruc- 
tion, is  not  engaged  in  -an  "enterprise"  as  designated  in  the  Work- 
men's Compensation  Act  of  1913,  sec.  3,  par.  (b),  subd.  6,  7  [Cal. 
m.  St.  Supp.  1916,  1[  5475(3)]. 

2.  Workmen's  Compensation  Act,  §  13* — when  appellee  estopped 
to  object  against  incorporation  of  evidence  and  proceedings  in  hill 
of  exceptions.  Where,  on  appeal  from  an  order  of  the  Circuit  Court 
quashing  a  writ  of  eerlioran  to  review  proceedings  before  the  In- 
dustrial Board  under  the  Workmen's  Compensation  Act,  the  appel- 
lee, subsequently  to  the  §xpiration  of  the  time  when  a  bill  of 
exceptions  could  be  filed*  stipulated  that  the  bill  of  exceptions  might 
be  incorporated  into  the  transcript  of  the  record,  held  that  he  could 
not  object  that  the  court  was  without  authority  to  order  that  the 
evidence  and  proceedings  before  the  Industrial  Board  be  incor- 
porated in  the  bill. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Chables 
H.  Bowles,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1915.  Reversed  and  record  of  Industrial  Board  quashed. 
Opinion  filed  October  10,  1916. 

Oliver  A.  Habeeb  and  MacChesnbt  &  Becker,  for 
appellant;  Nathan  William  MacChesney,  of  counsel. 

Marshall  E.  Gallion  and  Edward  H.  Morris,  for 
appellee. 

Mr.  Presiding  Justice  Barnes  delivered  the  opinion 
of  the  court. 

Appellee's  intestate  lost  his  life,  December  5,  1913, 
from  injuries  arising  out  of  and  in  the  course  of  his 
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employment  for  appellant  as  caretaker  in  the  medical 
department  of  the  University,  by  falling  down  an  ele- 
vator shaft.  Against  appellant's  protest  that  the 
Workmen's  Compensation  Act  of  1913  did  not  apply 
to  it,  and  that  the  Industrial  Board  was  without  jnris- 
diction  in  the  matter,  proceedings  for  compensation 
for  said  intestate's  death  were  had  under  said  act 
resulting  in  an  award  against  appellant  of  $3,360. 

Claiming  that  said  Industrial  Board  had  no  juris- 
diction to  apply  the  act  to  the  University  of  Illinois, 
appellant  brought  said  proceedings  before  the  Circuit 
Court  on  common-law  certiorari,  and  this  appeal  from 
the  court's  action  in  dismissing  the  petition  and  quash- 
ing the  writ  raises  the  sole  question  whether  appellant 
comes  under  the  act  in  question. 

The  gist  of  appellee's  argument  for  sustaining  the 
court's  order  is,  that  appellant  is  an  ** employer"  as 
defined  by  section  4  of  said  Act  [Cal.  111.  St.  Supp. 
1916,  ^5475(4)],  and  engaged  in  an  ** enterprise"  as 
designated  in  subdivisions  6  and  7,  paragraph  (b),  sec- 
tion 3  of  said  Act  [Cal.  111.  St.  Supp.  1916,  U  5475(3)], 
reading  as  follows : 

**6.  Any  enterprise  in  which  explosive  materials 
are  manufactured,  handled  or  used  in  dangerous  quan- 
tities ; 

*  *  7.  In  any  enterprise  wherein  molten  metal,  or  ex- 
plosive or  injurious  gases  or  vapors  or  inflammable 
vapors  or  fluids,  or  corrosive  acids  are  manufactured, 
used,  generated,  stored  or  conveyed  in  dangerous 
quantities." 

The  record  discloses  that  except  in  the  course  of  edu- 
cational instruction  the  university  is  not  engaged  in 
any  of  the  ''occupations,  enterprises  or  businesses" 
enumerated  in  said  paragraph  (b),  but  that  in  the 
course  of  instruction  and  for  such  purpose  only,  it 
uses  explosive  material  and  inflammable  fluid  in  its 
chemical  laboratory,  and  runs  a  foundry  in  which 
molten  metal  is  used. 
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'  ■  '  ■■  ■  '■  ■     I.    I.  I _ —     . 

It  is  conceded  that  appellant  has  not  elected  to  ac- 
cept the  provisions  of  the  act,  and  such  election*  will 
not  be  presumed  unless  the  employer  is  engaged  in 
one  of  the  occupations,  enterprises,  or  businesses  enu- 
merated in  section  3,  paragraph  (b)  of  said  Act.  {Up- 
hoff  V,  Industrial  Board,  271  111.  312.)  If,  as  we  think, 
appellant  was  not  so  engaged,  then,  it  not  having  so 
elected,  we  need  not  discuss  whether  it  is  an  ^*  em- 
ployer'* as  defined  in  section  4. 

The  question  is,  whether  by  the  use  or  handling  of 
such  explosives,  inflammable  fluids  and  molten  metal 
as  aforesaid,  appellant  is  engaged  in  an  **  enterprise " 
as  designated  in  said  quoted  paragraphs  6  and  7.  The 
record  does  not  disclose  the  extent  of  their  use.  But 
whether  **in  dangerous  quantities"  or  not,  we  do  not 
construe  the  term  '* enterprise"  as  used  in  said  act  to 
apply  to  such  a  state  of  facts.  The  University  was 
chartered  to  furnish  instruction  to  students  in  various 
branches  of  learning.  Neither  the  general  nature  and 
character  of  the  work  of  educational  instruction,  nor 
the  methods  adopted  in  giving  it,  can  properly  be  de- 
nominated an  **  enterprise "  as  that  term  is  usually 
defined.  {Uphoff  case,  supra.)  Nor  would  they  be 
brought  within  the  definition  of  that  term  as  employed 
in  the  statute  merely  by  the  incidental  use  and  han- 
dling of  the  materials  mentioned  in  the  statute. 

Were  it  otherwise,  and  appellant  deemed  an  em- 
])loyer  as  defined  in  section  4,  then  each  employee  of 
the  University,  no  matter  how  remote  his  employment 
from  the  use  or  handling  of  such  materials,  would  be 
l)rought  within  the  scope  of  the  act,  a  construction  we 
cannot  regard  as  within  its  meaning  and  intent. 

The  authorities  cited  in  the  argument  relate  to  very 
different  situations,  and  throw  so  little  light  on  the 
construction  of  section  3  that  we  shall  not  discuss 
t/iem,  nor  dwell  upon  the  many  incongruities  a  diff er- 
rant interpretation  would  produce. 
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Eeaching  the  conclusion,  therefore,  that  mere  meth- 
ods ,of  instruction  in  an  educational  institution  involv- 
ing the  use  of  such  materials,  cannot  be  deemed  as 
embraced  within  the  term  ' '  enterprise ' '  as  used  in  said 
act,  and  that  the  facts  disclosed  in  the  proceedings 
before  the  Industrial  Board  did  not  give  it  jurisdiction 
to  render  a  decision  and  make  such  award  against  ap- 
pellant, we  shall  reverse  the  action  of  the  court  below 
in  dismissing  the  petition  and  quashing  the  writ  and 
shall  enter  the  order  here  that  should  have  been  en- 
tered on  the  hearing  before  the  Circuit  Court,  and  set 
aside  such  proceedings  and  quash  the  record  of  the 
Industrial  Board  relating  thereto.  {Behrens  v.  Com- 
missioners of  Highways,  169  111.  558.) 

Appellee  contends  that  the  order  of  the  Circuit 
Court  allowing  the  evidence  and  proceedings  before 
the  Industrial  Board  to  be  incorporated  in  the  bill  of 
exceptions  is  of  no  effect  because  the  bill  of  exceptions 
was  not  filed  within  time,  and  the  court  had  lost  juris- 
diction to  enter  the  order.  But  as  appellee  subse- 
quently stipulated  that  the  bill  of  exceptions  might  be 
incorporated  into  the  transcript  of  the  record  for  this 
appeal,  he  is  in  no  position  to  raise  the  point.  {Leder- 
brand  v.  Pickrell,  167  111,  624.) 

Reversed  and  record  of  Industrial  Board  quckshed. 
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Ed.  Hockaday  &  Company,  Flaintilf  in  Error,  t.  Chi- 
eago,  Milwaukee  &^  St.  Paul  Railway  Company, 
Pefendant  in  Error. 

Oen.  No.  21,440.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  P. 
RAtTERTY,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1915.    Affirmed.    Opinion  filed  October  10,  1916. 

Statement  of  the  Case. 

Action  by  Ed.  Hockaday  &  Company,  a  corporation, 
plaintiff,  against  the  Chicago,  Milwaukee  &  St.  Paul 
Railway  Company,  a  corporation,  defendant,  for  dam- 
ages for  nondelivery  of  a  shipment  of  goods  consigned 
to  the  plaintiff.  To  review  a  judgment  for  defendant, 
plaintiff  prosecutes  a  writ  of  error. 

Benjamin  Levering  and  Elmer  H.  Heitmann,  for 
plaintiff  in  error. 

J.  N.  Davis  and  J.  M.  Lorbnz,  for  defendant  in  error. 

Mr.  Presiding  Justice  Barnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Appeal  and  ebbob,  {  965* — how  points  of  law  may  not  he  pre- 
served for  review.  An  agreement  between  parties  as  to  what 
questions  of  law  are  to  be  determined  upon  the  trial  of  a  case  is  not 
a  compliance  with  the  requirements  that,  to  preserve  points  of 
law  for  review,  written  propositions  must  be  presented  to  the 
court  to  be  held  as  such. 

2.  Cabbiebs,  §  93* — when  consignee  may  not  maintain  action  for 
damages  for  nondelivery  of  goods.  Where,  on  failure  of  a  carrier 
to  deliver  a  shipment  to  a  consignee  in  accordance  with  the  bill  of 
lading,  the  consignee  canceled  the  order,  held  that  he  could  not 

*8ee  minolii  Notes  Dlffest,  Vols.  XI  to  XV,  and  Cumalatlve  Quarterly,  same 
topic  and   section  nomber. 
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maintain  an  action  against  the  carrier  for  damages  resulting  from 
his  haying  to  substitute  other  goods  in  lieu  of  those  shipped,  as 
his  special  interest  in  the  goods  shipped  was  lost  on  the  cancella- 
tion of  the  order. 

3.  Carriers,  {  162* — what  ii  effect  of  failure  to  Hmely  present 
claim  for  damages.  Failure  of  a  consignee  of  goods  to  present 
a  claim  In  writing  to  the  carrier  within  four  months,  as  stipulated 
in  the  bill  of  lading,  after  the  time  deliyery  should  have  been  made, 
held  to  preclude  a  recovery  by  him  for  damages  for  nondelivery. 


Nathan  Leyy^  Pef endant  in  Error,  y.  Swift  &  Company, 

Vlalntiir  in  Error. 

Gen.  No.  21,462.    (Not  to  be  reported  in  full.) 

ESrror  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  C 
Work,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1915.    Reversed.    Opinion  filed  October  10.  1916. 

Statement  of  the  Case. 

Action  by  Nathan  Levy,  plaintiff,  against  Swift  & 
Company,  a  corporation,  defendant,  to  recover  dam- 
ages for  injury  to  the  plaintiff's  horse,  wagon  and 
harness,  resulting  from  the  precipitation  of  hot  lard 
thereon,  occasioned  by  the  bursting  of  defendant's 
pipe  through  which  the  lard  was  being  pumped.  To 
review  a  judgment  for  plaintiff,  defendant  prosecutes 
a  writ  of  error. 

R.  C.  McManus,  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

Mr.  Presiding  Justice  Barnes  delivered  the  opinion 
of  the  court. 


«Se«  nUnoto  Notes  DIgtwt,  Vols.  XI  to  XV.  and  Ciimal»tiTe  Qimrleriy,  mate 
topic  and  section  number. 
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Abstract  of  the  Decision. 

1.  Municipal  Coubt  of  Chicago,  S  13* — when  statement  of  claim 
imufflcient.^  A  statement  of  claim  alleging  that  damage  resulted 
to  the  plaintiff  from  an  act  of  the  defendant,  without  an  averment 
of  negligence  when  the  act  itself  does  not  indicate  negligence,  does 
not  state  a  cause  of  action. 

2.  Negligence,  S  187* — tvhen  evidence  insufficient  to  show.  In 
an  action  for  damages  alleged  to  have  been  caused  by  the  bursting 
of  a  pipe  belonging  to  the  defendant  and  the  precipitation  of  hot 
lard  upon  the  plaintiff  and  his  team  while  driving  along  a  highway, 
evidence  held  not  to  show  any  negligence  on  the  part  of  the  de- 
fendant 

3.  Municipal  Coubt  of  Chicago,  §  31* — when  judgm^ent  reversed. 
Where  a  statement  of  claim  does  not  allege  a  cause  of  action,  a 
Judgment  for  the  plaintiff  will  be  reversed. 


Herman  Freeman  and  J.  E.  Darlow^  copartners,  trad- 
ing as  Freeman  &  Darlow,  Defendants  In  Error, 
T.  Harold  P.  Gould,  VlalntifT  in  Error. 

Gen.  No.  21,489.    (Not  to  be  reported  in  fnll.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Sheeidan  E. 
Fbt,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1915.    Affirmed.    Opinion  filed  October  10,  1916. 

Statement  of  the  Case. 

Action  by  Herman  Freeman  and  J.  E.  Darlow,  co- 
partners, trading  as  Freeman  &  Darlow,  plaintiffs, 
against  Harold  P.  Gould,  defendant,  to  recover  com- 
misaion  for  the  sale  of  real  estate.  To  review  a  judg- 
ment for  plaintiffs,  defendant  prosecutes  a  writ  of 
error. 

Sheriff,  Dent,  Dobyns  &  Freeman,  for  plaintiff  in 
error. 

•Are  Illinois  Notes  DIseftt,  Vols.  XI  to  XV,  Mid  Cumolatlve  Quarterly,  saoM 
topic   and  section  nomber. 
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Joseph  G.  Sheldon,  for  defendants  in  error. 

Mr.  Presiding  Justice  Barnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

Bbokebs,  §  90* — when  evidence  sufficient  to  show  priority  in  pro- 
curement of  purchaser  by  competing  broker.  In  an  action  for 
commissions  for  the  sale  of  real  estate,  evidence  held  safllcient  to 
warrant  a  finding  that  a  written  contract  binding  on  the  actual 
buyer  had  not  been  presented  to  the  defendant  by  another  broker 
before  he  received  one  from  tbe  plaintiffs  binding  on  'their  customer 
and  embodying  the  terms  on  which  the  defendant  had  verbally 
agreed  to  sell,  and  also  that  such  customer  was  able,  ready  and 
willing  to  make  the  purchase  on  the  defendant's  terma^ 


Julius  L.  Marbs,  Defendant  in  Error,  y.  John  Hancock 
Mutual  Life  Insurance  Company,  Plaintiff  in 
Error. 

Gen.  No.  21,517.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Han.  Shebidak  B. 
Fbt,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1915.  Reversed  with  finding  of  fact  Opinion 
filed  October  10,  1916. 

Statement  of  the  Case. 

Action  by  Julius  L.  Marks,  plaintiff,  against  John 
Hancock  Mutual  Life  Insurance  Company,  a  corpora- 
tion, defendant,  to  recover  commissions  as  agent  for 
the  defendant  in  procuring  the  issuance  of  policies  of 
insurance  on  his  own  life.  To  review  a  judgment  for 
plaintiff,  defendant  prosecutes  a  writ  of  error. 

«See  nilnoln  Notes  Dlffevt,  Yol».  XI  to  XV,  and  CnmnlatlTe  Qwutwly,  tme 
topic  and  •ection  number. 
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Adams,  Chews,  Bobb  &  Wescott,  for  plaintiff  in 
error;  George  B.  McKibbin,  of  counsel. 

Pines  &  Nbwmann,  for  defendant  in  error. 

Mr.  Presiding  Justice  Barnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

INSUKANCE,  f  64* — when  evidence  insufficient  to  show  procure- 
ment of  policies  by  agent  or  contract  for  payment  of  commissions. 
In  an  action  against  an  Insurance  company  for  commissions  alleged 
to  have  been  earned  by  the  plaintiff  In  procuring  policies  of  in- 
surance to  be  issued  on  his  own  life,  evidence  held  to  show  that  the 
plaintiff  had  not  procured  the  issuance  of  the  policies  and  that  he 
had  no  subsisting  contract  for  the  payment  of  such  commissions  at 
the  time  the  policies  were  applied  for. 


Paulina  Kniat,  Appellee,  y.  Lillian  Tiedge,  Appellant. 
Gen.  No.  31,557.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph 
P.  Raffertt,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1915.  Affirmed.  Opinion  filed  October 
10,  1916. 

Statement  of  the  Case. 

Action  by  Paulina  Kniat,  plaintiff,  against  Lillian 
Tiedge,  defendant,  for  money  alleged  to  have  been 
loaned  by  the  plaintiff.  To '•review  a  judgment  for 
plaintiff,  defendant  appeals. 

Thomas  E.  Swanson,  for  appellant. 


^8ee  mtnoto  Notes  TMg^H,  Yolt.  XI  to  XV,  and  ComnlattTe  Qnarterlj,  same 
topic  and  seclioB  nomber. 


458  Appellate  Coubts  of  Illinois. 

F\ichs  y.  Kearns,   201  111.  App.   458. 

Eileen  H.  Mabkley,  for  appellee. 

Mb.  Pbesidino  Justice  Babnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Appeal  and  error,  §  1475* — when  admission  of  incompetent 
hearsay  evidence  harmless  error.  Admieslon  of  hearsay  evidenoe 
in  an  action  for  money  loaned,  though  incompetent,  being  merely 
cumulative  of  other  evidence  which  the  trial  court  believed,  held 
insufficient  to  justify  a  reversal 

2.  Appeal  and  error,  §  1414* — when  findings  of  trial  court  not 
disturbed.  Where  the  record  on  appeal  presents  merely  a  questioD 
of  credibility  of  witnesses  and  the  story  accepted  by  the  trial 
court  is  not  Improbable,  its  findings  will  not  usually  be  disturbed. 


Albert  Fuchs,  Defendant  in  Error,  y.  W.  J.  KeamSy 

Plaintiff  in  Erron 

Gen.  No.  21,607.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Patbick  B. 
Flanagan,  Judge,  presiding.  Heard  in  the  Branch  Appellate  C<rart 
at  the  October  term,  1915.  Reversed  with  finding  of  fact.  Opinion 
filed  October  10,  1916. 

Statement  of  the  Case. 

Action  by  Albert  Fuchs,  plaintiff,  against  W.  J. 
Reams,  defendant,  for  rent  of  an  apartment  leased  by 
the  defendant  to  the  plaintiff.  To  review  a  judgment 
for  plaintiff,  defendant  prosecutes  a  writ  of  error, 

E.  C.  Maplbdoeam,  for  plaintiff  in  error. 

John  H.  Cummings,  Jb.,  for  defendant  in  error. 

•See  Illtnois  Note*  Diffot,  Vols,  %1  to  XY,  Md  CoiniiliUiv*  ilmiHM^ 

topic  niifi  vootion  opipbor* 
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White  City  Electric  Co.  v.  Pleckles,   201  111.  App.   459. 

Mr.  Presiding  Justice  Barnes  delivered  the  opinion 
of  the  court. 


Abstract  of  the  Peeision. 

1.  Judgment,  K  205* — when  court  may  not  render  a  compromise 
judgment.  A  trial  court  cannot  render  a  compromise  Judgment 
which  the  parties  will  not  accept  if  the  eyldence  introduced  wiU 
not  support  it. 

2.  LiAivDLOBO  AND  TENANT,  f  79* — When  Icosc  dcemcd  to  have  been 
terminated.  Where  the  lessee  of  an  apartment,  holding  under  a 
lease  containing  the  following  clause:  "Cancellation  privilege 
granted  September  30,  1914,  if  a  registered  letter  notice  is  given 
by  August  15,  1914,  and  $30  paid  extra,"  gave  notice  as  required 
on  August  7,  1914,  and  sent  to  the  plaintiff  a  check  for  $30  which 
was  received  by  him  on  September  28th,  and  retained  by  him» 
though  not  cashed,  and  delivered  the  keys  to  the  lessor  on  Septem- 
ber 25th  and  moved  from  the  apartment,  and  the  lessor  placM 
rent  signs  in  the  windows  of  the  apartment,  held  that  the  lease  was 
terminated  in  accordance  with  its  terms. 


White  City  Eleetrie  Company,  Defendant  in  Error,  t. 
Maurice  Fleckles,  Plaintiff  in  Error. 

Oen.  No.  31,630.    (Not  to  he  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Habbt  Olson, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
October  term,  1915.    Affirmed.    Opinion  filed  October  10,  1916. 

Statement  of  the  Case. 

Action  by  the  White  City  Electric  Company,  a  cor- 
poration, plaintiff,  against  Maurice  Fleckles,  defend- 
ant, for  work  done  by  the  plain tiflF  on  the  defendant's 

•See  minols  Notes  Dtceat,  VoI».  XI  to  XV,  and  GnmolatlTe  Quartorly,  mmm 
topio  and  Mctloa  namber. 


460  '  Appellate  Coxjbts  of  Illinois. 

White  city  Electric  Co.  v.  Fleckles,   201-  III  App.  459. 

building.     To  review  a  judgment  for  plaintiff,  de- 
fendant prosecutes  a  writ  of  error. 

Edward  Maheb^  for  plaintiff  in  error. 

Cleland,  Lee  &  Phelps,  for  defendant  in  error;  Les- 
ter E.  Lee,  of  counsel. 

Mr.  Presiding  Justice  Barnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Building  and  constbuction  contbacts,  §  103* — when  evidence 
sufficient  to  show  ratification  of  orders  for  extra  work.  In  an 
actioD  for  extra  work  done  by  the  plaintiff  on  the  defendant's  build- 
ing, evidence  held  sufficient  to  show  that  the  defendant's  architect 
had  authority  to  order  the  work  done  and  that  he  had  delegated 
such  authority  to  the  defendant's  manager  and  ratified  orders  given 
by  him,  and  that  the  defendant  had  knowledge  of  and  did  not  object 
to  the  work  as  done. 

2.  Building  and  consteuction  contracts,  S  31* — when  evidence 
sufficient  to  show  waiver  of  provision  for  written  order  for  ertrti 
work.  In  an  action  for  extra  work  done  by  the  plaintiff  on  the 
defendant's  building,  evidence  held  to  show  that  a  provision  in  a 
written  contract  that  all  orders  for  extras  should  be  in  writing, 
had  been  waived. 

•See  nilnois  Notes  Digest,  Vols.  XI  to  XY,  aod  Cuniilailve  Ouartorly, 
topio  and  Bectioii  nmnber. 
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McCormick  v.  National  Live  Stock  Ins.  Co.,  201  III.  App.  461. 


Patrick  McCormick,  Pefendant  in  Error,  y.  National 
Live  Stock  Insurance  Company,  Plaintiff  in  Error. 

Gen.  No.  21,659.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Chables  N. 
GooDNow,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1915.  Afllrmed.  Opinion  filed  October  10, 
1916. 


Statement  of  the  Case. 

Action  by  Patrick  McCormick,  plaintiff,  against  the 
National  Live  Stock  Insurance  Company,  a  corpora- 
tion, defendant,  to  recover  for  the  loss  of  a  horse  in- 
sured by  the  defendant.  To  review  a  judgment  for 
plaintiff,  defendant  prosecutes  a  writ  of  error. 

Douglas  C.  Gkegg,  for  plaintiff  in  error. 

Egbert  P.  Burkhaltbr  and  Mobtimsb  M.  Newpibld, 
for  defendant  in  error: 

Me.  Pkbsidinq  Justice  Babkes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Insurance,  S  667* — token  evidence  sufficient  to  show  death  of 
horse  by  accident.  In  an  action  on  an  insurance  policy  written  by 
the  defendant  insuring  the  plaintiff's  horse  against  death  by  bodily 
injuries  "Inflicted  solely  through  external,  violent  and  accidental 
means/'  held  that  a  judgment  for  the  plaintiff  was  justified  by 
evidence  showing  that  the  horse,  while  being  driven  down  an  in- 
clined brick  pavement,  slipped  a»d  fell  and  died  of  a  ruptured 
heart  occasioned  thereby  and  not  occasioned  by  fright  as  claimed 
by  the  defendant. 

2.  Insurance,  §  439* — when  notice  of  death  of  animal  timely, 
A  notice  of  the  death  of  a  horse  Insured  under  a  policy  requiring 
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a  notice  in  caae  of  deatli  to  be  given  "fortliwitli''  to  the  Insurer 
by  registered  mail  or  telegraph,  held  given  in  time  where  sent 
by  telegram  the  next  morning  after  the  death  occurred  and  by 
registered  mail  in  the  evening  of  the  same  day»  the  telegram  having 
been  received  before  a  registered  letter  would  have  been,  had  it 
been  mailed  at  once  after  the  accident 


Robert  Catherwood^  Trustee,  Appellee,  t.  Naomi  I. 
Catherwood  Hokanson,  Appellant. 

Gen.  No.  22,523. 

1.  Injunction,  §  29* — when  suit  in  foreign  jurisdiction  wiU  not 
he  restrained.  A  court  of  equity  will  not  restrain  the  prosecution 
of  a  suit  in  a  foreign -jurisdiction  unless  a  clear  equity  is  presented 
requiring  the  interposition  of  the  court  to  prevent  <  a  manifest 
wrong  and  injustice. 

2.  Injunction,  §  29* — when  suit  in  foreign  State  win  not  he  en- 
joined. Where,  from  the  facts  set  out  in  a  petition  for  an  injunction 
order  restraining  the  defendants  in  a  suit  in  this  State  from  prose- 
cuting a  suit  concerning  the  same  subject-matter  in  a  foreign  State, 
it  does  not  appear  that  the  petitioner  will  be  denied  any  relief  or 
equitable  rights  he  might  otherwise  obtain  in  this  State,  or  that  the 
parties  sought  to  be  restrained  seek  the  denial  of  any  such  right  or 
the  evasion  of  the  laws  of  this  State,  or  what  will  work  a  fraud 
or  oppression  upon  the  petitioner,  an  injunction  will  be  denied. 

3.  Injunction,  {  29* — when  suit  in  foreign  State  will  not  le 
enjoined.  Defendants  in  a  suit  in  this  State  will  not  be  enjoined 
from  seeking  relief  by  suit  in  a  foreign  State,  which  they  are  en- 
titled to  as  matter  of  right,  concerning  t|ie  same  subjectrmatter 
of  litigation  as  is  involved  in  the  suit  in  this  State  and  which 
cannot  be  obtained  here  by  them,  merely  because  of  the  added 
expense  of  litigating  the  same  questions  in  issue  in  both  suits. 

4.  Judgment,  §  495* — when  mmtters  determined  in  suit  by  trustee 
of  estate  are  res  adjudicata.  Matters  properly  determined  in  a  suit 
by  the  trustee  of  an  estate  created  by  a  will,  seeking  a  construo* 
tion  of  the  will,  the  court's  directions  concerning  the  trust  and 
a  settlement  of  the  trustee's  accounts,  would  be  res  adjudicata  in  a 
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suit  in  a  foreign  coui't  by  beneficiaries  of  the  estate  seeking  the 
removal  of  the  trustee,  a  settlement  of  his  accounts  and  a  partition 
of  the  trust  property. 

5.  Injunction,  |  29'» — when  suit  in  foreign  jurisdiction  improp- 
erly enjoined.  In  a  suit  by  the  trustee  of  an  estate  created  by 
will,  seeking  a  construction  of  the  wip  and  the  court's  directions 
concerning  the  trust  fund  and  the  settlement  of  the  trustee's  ac- 
counts, an  order  restraining  parties  defend%pt  from  prosecuting  a 
suit  in  a  foreign  court  within  whose  Jurisdiction  the  property 
was  situated,  seeking  the  removal  of  the  trustee,  an  accounting 
and  the  partition  of  the  property,  held  improperly  granted  on  the 
mere  ground  that  the  prosecution  of  both  suits  would  involve  the 
litigation  of  the  same  matters  and  entail  unnecessary  expense. 

Interlocutory  appeal  from  the  Circuit  Court  of  Cook  county;  the 
Plon.  Thomas  O.  Windes,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court     Reversed.     Opinion  filed  October  10,  1916. 

Chytraus,  Healt  &  Frost,  Carl  V.  Wisner  and 
John  Peter  Barnes,  for  appellant. 

Winston/  Payne,  Straw n  &  Shaw,  for  appellee; 
Silas  H.  Strawn  and  E.  B.  Cresap,  of  counsel. 

Mr.  Presiding  Justice  Barnes  delivered  the  opinion 
of  the  court. 

This  is  an  appeal  from  an  order  of  the  Circuit  Court 
of  Cook  county,  enjoining  and  restraining  appellant 
and  codefendants  to  a  bill  of  complaint  filed  in  said 
court  by  appellee  from  instituting  or  prosecuting, 
pending  the  final  determination  of  said  suit,  any  ac- 
tion against  appellee  in  any  court,  involving  any  issue 
growing  out  of  the  relationship  of  the  parties  to  said 
suit  to  certain  real  estate  in  Benton  county,  Indiana, 
described  in  said  bill  and  the  subject  of  a  trust  form- 
ing the  basis  thereof,  and  particularly  an  action 
brought  by  the  defendants  in  the  Illinois  suit  against 
appellee  and  his  wife,  pending  in  the  Circuit  Court  of 
said  Benton  county  (except  so  far  as  it  **  seeks  a  bare 
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partition  of  said  land  without  more'')  and  from  prose- 
cuting said  action  or  any  other  with  a  view  of  appoint- 
ing a  receiver,  or  securing  a  sale  of  the  land  in  respect 
to  a  partition  and  distribution  of  the  proceeds  there- 
from by  the  Indiana  court,  and  from  asking  for,  or 
taking  any  relief  in,  said  court  on  account  of  the  fail- 
ure of  any  defendants  to  the  Indiana  cause  to  plead, 
answer  or  demur  or  otherwise  respond  to  the  allega- 
tionp  in  the  petition  before  the  Indiana  Court  respect- 
ing charges  of  fraud  or  the  prayer  for  a  receiver  or 
an  accounting. 

The  petition  for  such  order  sets  forth  among  other 
things  the  proceedings  already  taken  in  the  Illinois 
suit  in  which  it  was  filed ;  the  substance  of  the  bill  of 
complaint,  which  seeks  construction  of  a  will  creating 
a  trust  respecting  said  land,  a  settlement  of  complam- 
ant's  accounts  as  one  of  the  trustees,  the  court's  di- 
rection with  respect  to  the  trust,  and  an  injunction 
pendente  lite  restraining  threatened  litigation ;  the  fact 
that  a  large  amount  of  testimony  has  been  taken  by  a 
master  to  whom  the  cause  was  referred;  that  appellee 
and  his  wife  have  been  served  as  defendants  to  the 
Indiana  suit,  and  that  it  seeks  to  litigate  the  same 
questions  involved  in  the  Illinois  suit,  and  would  neces- 
sitate trying  the  same  issues  twice  at  an  expense 
which,  if  charged  against  the  trust  estate,  its  funds 
are  inadequate  to  meet ;  and  that  the  purpose  of  prose- 
cuting the  Indiana  suit  and  getting  a  receiver  therein 
is  to  deprive  appellee  of  the  power  to  execute  any  de- 
cree of  the  Illinois  Court  unfavorable  to  the  defend- 
ants therein,  and  also  to  deprive  the  Illinois  Court  of 
the  power  to  do  justice,  and  to  harass  and  embarraas 
appellee  in  prosecuting  the  Illinois  suit  and  managing 
the  trust  property,  and  to  involve  him,  personally  or 
as  trustee,  in  unnecessary  and  ruinous  expense  and  a 
multiplicity  of  suits  with  the  same  parties  over  the 
same  subject-matter  without  the  protection  of  the  Illi- 
nois Court. 
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The  injunction  or  restraining  order  was  entered  on 
the  interlocutory  report  of  said  master,  which  was  con- 
firmed over  appellant's  exceptions  *' except  so  far  as 
they  relate  to  the  question  of  a  bare  partition ' '  of  said 
lands. 

The  sole  ground  given  in  such  report  for  recom- 
mending the  order  was,  that  '*the  greater  part  of  the 
work  already  done  in  the  case  at  bar  would  be  uselessly 
duplicated  under  the  Indiana  petition."  The  report 
contained  no  finding  of  any  facts  supporting  the,  alle- 
gations of  the  petition  for  the  order,  either  as  to  the 
purposes  in  prosecuting  the  Indiana  suit  or  as  to  how 
it  might  otherwise  harass  or  vex  complainant.  The  ap- 
parent theory  on  which  such  equitable  relief  was 
granted  is  that  appellee  would  be  put  to  the  trouble 
and  extra  expense  of  litigating  the  same  issues  twice. 

It  is  not  questioned  that  a  court  of  equity  has  the 
power  in  a  proper  case  to  restrain  one  citizen  within 
its  jurisdiction  from  prosecuting  an  action  against 
another  in  a  foreign  jurisdiction.  {Royal  League  v. 
Kavanagh,  233  111.  175;  Dehon  v.  Foster,  4  Allen 
[Mass.]  545.)  And  it  is  immaterial  that  the  res  of  the 
controversy  is  beyond  the  territorial  jurisdiction  of 
such  court.  {Cole  v.  Cunningham,  133  U.  S.  107,  119.) 
**But,"  as  said  in  the  Kavanagh  case,  supra,  *Hhe 
court  will  not  restrain  the  prosecution  of  a  suit  in  a 
foreign  jurisdiction  unless  a  clear  equity  is  presented 
requiring  the  interposition  of  the  court  to  prevent  a 
manifest  wrong  and  injustice.^* 

What  constitutes  such  a  wrong  and  injustice  must 
necessarily  depend  upon  the  particular  facts  of  the 
case.  Generally  speaking,  the  court  will  exercise  such 
power  of  restraint  when  the  foreign  suit  '*will  result 
in  a  fraud  or  gross  wrong  or  oppression."  {Kavanagh 
case,  supra,  p.  183.)  In  most  of  the  cases  brought  to 
our  attention  where  the  power  ha^  been  exercised 
(several  of  which  are  cited  in  the  Cole  decision,  supra) y 

VoJ.  CCI  80 


466  Appellate  Courts  of  Illinois. 

Catherwood  v.  Hokanson,   201   111.  App.   462. 

the  foreign  suit  sought  to  evade,  or  deprive  a  party  of 
the  benefit  of,  the  exemption  or  other  laws  of  his  own 
State.  We  need  not  discuss  the  equitable  grounds  for 
interposition  in  such  cases,  as  they  manifestly  do  not 
arise  in  the  instant  case. 

It  is  not  apparent  from  the  facts  set  up  in  either  the 
bill  of  complaint  or  the  petition  for  the  injunctive 
order  that  appellee  will  be  denied  any  relief  or  equita- 
ble right  he  might  otherwise  obtain  in  Illinois,  or  that 
petitioners  in  the  Indiana  suit  seek  the  denial  of  any 
such  right,  or  the  evasion  of 'tlie  laws  of  this  State, 
or  what  will  work  as  a  fraud  or  oppression  upon  appel- 
lant. The  petition  states  some  conclusions  to  that 
effect  but  no  facts  that  substantiate  them,  unless  the 
simultaneous  conduct  of  litigation  in  two  jurisdictions 
over  an  interpretation  of  a  will  and  for  an  accounting 
as  trustee  may  be  so  regarded. 

It  is  true  that  when  complete  relief  can  be  had  where 
litigation  is  pending,  the  institution  of  foreign  pro- 
ceedings will  be  regarded  *  *  as  a  vexatious  harassing  of 
the  opposite  party."  {The  Carron  Iron  Co.  v.  Mc- 
Claren,  5  Clarke's  Cases,  H.  of  Lords,  July,  1855; 
Field  V.  Holbrook,  3  Abb.  Pr.  [N.  Y.]  377.)  But,  it  is 
manifest  that  the  petitioners  in  the  Indiana  suit,  in 
asking  for  a  partition,  seek  relief  not  only  not  obtain- 
able in  Illinois,  but  to  which  they  are  entitled  as  a  mat- 
ter of  right.  {Drake  v.  Merkle,  153  111.  318;  Ml  v, 
Reno,  112  111.  154.) 

In  Cole  V.  Young,  24  Kan.  435,  where  it  was  sought 
to  restrain  a  citizen  of  Kansas  from  invoking  the  aid 
of  a  Missouri  court,  Mr.  Justice  Brewer  said  what  is 
appropriate  here:  **The  parties  plaintiff  there,  de- 
fendants here,  were  simply  invoking  the  aid  of  that 
court  to  enforce  a  clear  legal  right.  To  compel  a  party 
to  abandon  that  right  necessitates  the  existence  of  an 
equity  superior  thereto. ' '  No  such  equity  is  presented 
in  the  instant  case. 
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While,  as  stated  in  the  master's  report,  the  relief 
prayed  for  in  the  Indiana  suit  involves  a  determina- 
tion of  the  same  issues  as  are  raised  in  the  Illinois 
suit,  it  is  also  true  that  it  asks  for  relief  that  the  peti- 
tioners therein  are  compelled  to  go  to  Indiana  to  get 
and  which  appellee  would  in  any  event  have  to  go  there 
to  oppose. 

Nor  can  it  be  questioned  that  the  matters  in  litiga- 
tion here  are  germane  and,  under  the  averments  of  the 
petition  for  partition,  incidental  to  the  proceeding 
there,  the  primary  purpose  of  which  is  a  partition,  or 
sale  if  necessary,  of  a  farm  in  which  all  the  parties  to 
the  suit  at  bar  claim  an  interest  from  a  common  source 
of  title,  namely,  in  the  will  creating  the  trust.  A  de- 
termination of  their  respective  interests  involves  a 
construction  of  such  will.  Under  its  provisions  and 
certain  agreements  between  the  parties  for  the  exten- 
sion of  the  trust,  appellee  has  acted  as  trustee  in  man- 
aging the  farm  and  disbursing  the  proceeds  therefrom. 
The  petition  for  partition  charges  that  he  has  misap- 
propriated the  proceeds  and  it  seeks  not  only  a  parti- 
tion or  sale,  as  the  case  may  be,  but  an  accounting 
from  him,  a  lien  on  his  interest  in  the  lands  for  any 
deficiency,  and  a  receiver  to  collect  and  hold  the  rents, 
etc.,  pending  the  suit. 

The  matters  common  to  both  suits  may  be  as  prop- 
erly prosecuted  in  Indiana  as  here,  and  some  of  the  re- 
lief sought  there  cannot  be  obtained  here.  But  the 
injunction  not  only  forbids  prosecuting  there  matters 
being  adjudicated  here,  but  places  such  a  limitation  on 
the  right  to  relief  obtainable  only  there  as  may  render 
nugatory  any  steps  necessary  to  secure  it.  For  if  the 
necessity  for  a  sale  and  distribution  of  the  proceeds 
should  arise,  which  cannot  be  foretold  or  adjudicated 
here,  obedience  to  the  injunction  would  in  effect  pre- 
vent the  full  exercise  of  the  jpetitioners '  undoubted 
right  in  respect  to  partition. 
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It  is  no  justification  of  the  order  that  it  does  not 
undertake  to  restrain  petitioners  in  the  Indiana  suit 
so  far  as  the  petition  ** seeks  a  bare  partition."  If 
they  may  properly  proceed  in  a  regular  partition,  as 
the  order  seems  to  recognize,  then  they  should  be  per- 
mitted to  take  any  steps  essential  to' the  benefits  of 
such  a  proceeding. 

We  fail  to  see  that  this  record  presents  any  recog- 
nized equitable  ground  for  imposing  the  limitations  to 
such  proceedings  contained  in  the  order  appealed  from 
The  record  shows  nothing  in  the  nature  of  a  fraud, 
no  oppression,  as  the  term  is  employed  in  such  pro- 
ceedings, no  bad  faith,  no  gross  injustice  or  denial  of 
any  right, — nothing  more  than  mere  inconvenience  and 
additional  expense,  neither  of  which  alone  or  together 
is  a  ground  for  equitable  interference. 

Nor  will  the  Illinois  court,  without  such  order,  be 
deprived,  as  alleged,  of  the  power  to  do  justice  to  the 
parties.  There  is  no  impediment  to  adjudicating  the 
matters  before  it.  What  is  properly  determined  in 
either  court  would  be  res  adjudicata  in  the  other. 
So  far  as  the  record  shows,  resort  to  the  lands  for 
satisfaction  of  a  decree  or  judgment  either  way  in  the 
ac<»ounting  may  become  necessary.  Nor  will  it  be 
presumed  that  the  Indiana  court  will  not  do  justice 
l)etween  the  parties. 

Nor  do  we  know  of  any  case  where  a  court  of  equity 
in  one  jurisdiction  has  enjoined  parties  before  it  from 
availing  themselves  of  the  right  to  litigate  in  a  legal 
proceeding  in  a  foreign  jurisdiction  which  they  had  the 
unquestioned  right  to  prosecute  there,  all  undeter- 
mined matters  germane  and  incidental  thereto,  espe- 
cially when  their  prosecution  there  did  not  operate 
to  deprive  an  adverse  party  of  any  equitable  right. 
.  The  order  appealed  from  will  be  reversed. 

Reversed. 
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Patrlek  Brennan,  Defendant  in  Error,  y.  Ideal  Heat- 
ing Company,  Plaintiff  in  Error. 

Gen.  No.  21,443.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Pescy  L. 
Pebsons,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1915.  Reversisd  and  remanded.  Opinion  filed 
October  10,  1916. 


Statement  of  the  Case. 

Action  by  Patrick  Brennan,  plaintiff,  against  the 
Ideal  Heating  Company,  a  corporation,  defendant,  for 
the  value  of  labor  and  materials  used  by  the  plaintiff 
in  making  alterations  and  additions  to  a  hot  water 
heating  plant  installed  for  the  plaintiff  by  the  defend- 
ant. To  review  a  judgment  for  plaintiff,  defendant 
prosecutes  a  writ  of  error. 

Benson  &  Fitch,  for  plaintiff  in  error. 

Henby  M.  Hagan,  for  defendant  in  error. 

Me.  Justice  McDonald  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  Pecision. 

Appeal  and  ebrob,  §  1803"* — when  judgment  must  he  reversed  and 
remanded  for  a  new  trial.  Where,  in  an  action,  for  labor  and  ma- 
terials furnished  by  the  plaintiff  in  making  alterations  and  addi- 
tions to  a  hot  water  heating  plant  installed  by  the  defendant,  the 
evidence  showed  merely  the  value  in  gross  of  the  various  items, 
some  of  which  were  improperly  included  in  the  claim,  held  that  a 
judgment  for  the  plaintiff  must  be  reversed  and  the  cause  remanded 
for  a  new  trial,  as  the  value  of  such  items,  not  being  known,  could 
not  be  deducted  from  a  Judgment. 
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Smith  v.  EttelBon,  201  111.  App.  470. 


Alexander  Smith  et  aL^  eopartners,  trading  as  Pea- 
body,  Houghtellng  &  Company,  Pefendants  in 
Error,  t.  Isaae  Ettelson,  Plaintiff  in  Error. 

Gen.  No.  21,464.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;   the  Hon.  John  A. 
Mahoney,  Judge,  presiding.    Heard  in  the  Branch  Appellate  Court 
at  the  October  term,   1915.     Affirmed.     Opinion  filed   October  10, 
1916. 


Statement  of  the  Case. 

Action  by  Alexander  Smith,  Augustus  S.  Peabody, 
William  R.  Stirling,  James  L.  Houghteling,  Jr.,  Bur- 
ton Thoms  and  E.  M.  Mills,  copartners,  trading  as 
Peabody,  Houghteling  &  Company,  plaintiffs,  against 
Isaac  Ettelson,  defendant,  on  a  contract  of  indemnity. 
To  review  a  judgment  for  plaintiffs,  defendant  prose- 
cutes a  writ  of  error. 

The  contract  of  indenmity  was  based  upon  a  letter 
which  the  defendant  wrote  plaintiffs  on  September  9, 
1913,  as  follows: 
*' Peabody,  Houghteling  &  Co. 

*  *  In  consideration  of  your  acceptance  of  my  applica- 
tion for  a  bond  issue  of  $40,000  and  for  other  good  and 
valuable  consideration,  I  agree  to  protect  you  against 
claims  of  any  broker  who  may  have  presented  this  mat- 
ter to  you.'^ 

Simultaneously,  plaintiffs  sent  defendant  a  letter 
wherein  they  accepted  his  application  in  question.  The 
application  referred  to  in  each  of  the  aforesaid  letters 
was  dated  August  27, 1913,  and  read  in  part  as  follows : 

' '  I  hereby  engage  your  services  to  procure  for  me  a 
loan  or  bond  issue  at  your  option    *    *    *. 

'*As  security  for  such  loan  I  will  give  a  principal 
note  and  interest  notes  or  a  series  of  $100  bonds  and  a 
mortgage  or  trust  deed.'' 
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Smith  v.  Bttelson,  201  111.  App.  470. 

IsADOR  Fried  and  Blum  &  Blum,  for  plaintiflf  in 
error. 

Charles  G.  Little  and  George  W.  Gordon,  for  de- 
fendants in  error. 

Mr.  Justice  McDonald  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  Peeislon. 

1.  OoNTBACTS,  §  190"* — when  instruments  should  he  construed  to- 
aether.  Where  parties  have  executed  several  Instruments  contem- 
poraneously relating  to  the  same  subject-matter,  all  of  such  instru- 
ments should  be  construed  together  in  determining  the  real 
intention  of  the  parties. 

2.  CoNTBACTB,  S  193* — wTuit  Considered  in  construing  contract  of 
indemnity.  Letters  of  the  plaintiff  to  the  defendant  and  of  the  de- 
fendant to  the  plaintifT  referring  to  another  letter  of  the  defendant 
concerning  an  application  for  a  loan  by  the  latter  from  the  former, 
considered  together  with  the  application  in  construing  a  contract 
whereby  the  defendant  contracted  to  indemnify  the  plaintiff  against 
claims  for  commissions  by  third  parties  for  procuring  the  loan. 

3.  Indemnity,  f  8"* — how  contract  of  construed.  Where  the  de- 
fendant by  letter  made  an  application  to  the  plaintiff  for  a  loan 
to  be  evidenced  by  the  defendant's  notes  or  by  a  bond  issue,  at 
the  option  of  the  plaintiff,  and,  before  the  loan  was  made,  wrote 
to  the  plaintiff  referring  to  the  application,  that  he  would  Indemnify 
him  against  claims  by  third  parties  for  commissions  in  procuring 
the  loan,  the  two  letters  were  construed  together  to  mean  that 
the  defendant  would  indemnify  the  plaintiff  irrespective  of  how  the 
loan  was  evidenced,  as  that  was  a  mere  incident  to  the  loan. 

•8m  Illinois  Note*  I>ls«st,  Vols.  XI  to  XV,  «nd  CnmoUtlTo  Quarterly,  Mime 
topic  and  section  number. 
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GuUlck  V.  Peter  Schoenhofen  Brewing  Co.,  201   111.  App.  472. 


E.  M.  Oulllck,  Defendant  In  Error,  t.  Peter  Schoen- 
hofen Brewing  Company,  Plaintiff  In  Error. 

Gen.  No.  21,606.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Chables  A 
Williams,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1915.  Reversed  with  finding  of  facts.  Opinion 
filed  October  10,  1916. 

Statement  of  the  Case. 

Action  by  E.  M.  Gullick,  plaintiflF,  against  the  Peter 
Schoenhofen  Brewing  Company,  a  corporation,  de- 
fendant, for  rent  nnder  an  alleged  lease  of  the  plain- 
tiflF's  premises.  To  review  a  judgment  for  plaintiff, 
defendant  prosecutes  a  writ  of  error, 

James  J.  Kelly,  for  plaintiff  in  error ;  Johtt  T.  Fitz- 
gerald and  John  A.  Burke,  of  counsel. 

Everett  &  McGonigle,  for  defendant  in  error;  John 
C.  Everett,  of  counsel. 

Mr.  Justice  McDonald  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  Deeislon. 

Landlord  and  tenant,  |  88* — when  tenancy  from  year  to  year 
created.  Where  a  lessee,  before  the  expiration  of  his  term  as 
subtenant  under  a  lease,  signed  a  renewal  lease  for  three  years 
and  gave  it  to  the  lessor's  agent,  who  forwarded  it  to  the  lessor, 
who  did  not  notify  the  agent  or  the  lessee  that  he  had  accepted  it 
until  a  year  and  a  half  later  and  after  the  lessee,  having  occupied 
the  premises  for  a  year,  had  notified  the  figent  of  his  termination 
of  the  lease  and  had  surrendered  the  premises,  held  that  the 
lessee  was  not  bound  for  rent  after  that  time  as  the  instrument 
was  merely  a  proposed  lease  and  had  not  been  accepted  in  time  by 
the  lessor,  the  lessee's  continuing  in  possession  creating  merely  a 
tenancy  from  year  to  year. 


•8ee  Illlnolii  Notes  Digest,  Vols.  XI  to  XYt  »Dd  Cnmolmtive  <|iiMterl7, 
topic  and  section  number. 
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New  City  Produce  Co.  v.  Wall,  201  IlL  App.  473. 


New  City  Prodnee  Company^  Defendant  in  Error,  r. 

E.  W,  Wall,  PlalntlflT  in  Error. 

Gen.  No.  21,545.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  A. 
Maronst,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1915.  Affirmed.  Opinion  filed  October  10, 
1916.    Petition  for  certiorari  dismissed. 

Statement  of  the  Case. 

Action  by  the  New  City  Produce  Company,  a  cor- 
poration, plaintiff,  against  R.  W.  Wall,  defendant,  for 
rent  under  a  lease  of  the  plaintiff's  premises  executed 
by  the  defendant.  To  review  a  judgment  for  plaintiff, 
defendant  prosecutes  a  writ  of  error. 

Henry  Knaus,  for  plaintiff  in  error. 

Brown,  Brown  &  Brown,  for  defendant  in  error. 

Mr.  Justice  McDonald  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Peeision. 

Municipal  Court  of  Chicago,  f  29'» — when  presumed  that  trial 
court  heard  auMdent  evidence  to  determine  existence  of  irregulari- 
ties in  lease.  Where  a  Judgment  for  rent  was  entered  by  confession 
under  a  lease  alleged  to  have  been  executed  by  the  plaintiff  to  the  de- 
fendant, held  that  in  the  absence  of  a  bill  of  exceptions,  the  trial 
court  having  found  that  a  statement  of  claim  and  warrant  of  attor- 
ney and  a  lease  and  cognovit  had  been  filed,  the  appearance  of  the 
defendant  entered  and  the  amount  due  on  the  lease  confessed,  it 
must  be  presumed  that  the  court  also  heard  sufficient  evidence  to 
correctly  determine  whether  or  not  any  irregularity  existed,  though 
in  the  body  of  the  lease,  which  was  executed  by  the  plaintiff  by 
its  president  and  by  the  defendant,  the  president  was  named  as  the 
lessor  and  no  mention  was  made  of  the  lessee's  name. 


•See  Illinois  Notes  Digest,  Volt.  XI  to  XV,  aad  Camuifttlve  Quarterly, 
topie  and  tection  number. 
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Burlingham  v.  Gordon,  201  111.  App.  474. 


Luke    Burlingham^    Plaintiff    in    Error^    t.   Bernice 

Gordon,  Defendant  in  Error. 

Gen.  No.  21,562. 

1.  Landlord  and  tenant,  §  209"* — when  lessee  not  obliged  to  make 
outside  repairs  to  huildinff,  A  lessee  of  a  part  of  a  building  under 
a  lease  requiring  her  to  keep  "the  premises"  in  repair,  held  not 
obligated  to  make  outside  repairs  on  the  building,  such  as  painting 
exterior  walls,  fire  escapes,  etc. 

2.  Landlord  and  tenant,  S  209"* — lohen  contract  by  tenant  to 
make  repairs  not  created.  Where  a  lessee  of  a  part  of  a  building 
was  not,  under  the  terms  of  the  lease,  required  to  make  outside 
repairs,  held  that  her  making  such  repairs  in  compliance  with  a 
request  of  the  lessor  did  not  create  a  new  contract  to  make  them, 
a  breach  of  which  would  authorize  the  lessor  to  terminate  the 
tenancy. 

£h*ror  to  the  Municipal  Court  of  Chicago;  the  Hon.  Frank  H. 
Graham,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1915.  Affirmed.  Opinion  filed  October  10, 
1916. 

Charles  S.  Knudson,  for  plaintiff  in  error. 

Walther  &  Lanaghek^  for  defendant  in  error; 
Walter  S.  Hull,  of  counsel. 

Mr,  Justice  McDonald  delivered  the  opinion  of  the 
court. 

Plaintiff  in  error  (plaintiff  below),  brought  an  ac- 
tion of  forcible  entry  and  detainer  against  defendant 
in  error  (defendant  below),  for  the  possession  of  cer- 
tain premises  located  in  the  City  of  Chicago.  At  the 
close  of  plaintiff's  case,  the  court,  on  motion  of  the  de- 
fendant, instructed  the  jury  to  return  a  verdict  finding 
the  issues  for  the  defendant ;  and  by  this  writ  of  error 
l)laintiff  seeks  a  reversal  of  the  judgment  rendered 
thereon. 


•See  lUlnolfl  Note*  Digeai,  Volt.  XI  to  XV,  and  Cumiilaave  QaMierijr. 
topio  aiMl  Mctlon  nmnbor. 
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It  is  urged  by  plaintiflF,  that  under  the  terms  of  the 
lease  entered  into  by  and  between  the  parties  hereto, 
the  defendant  agreed  to  make  certain  outside  repairs 
to  the  building  in  question,  such  as  painting  the  ex- 
terior of  the  walls,  fire  escapes,  etc.  That  part  of  the 
lease  relating  to  repairs,  replacements,  etc.,  provides 
as  follows : 

*' Second.  That  she  (defendant)  has  examined  and 
knows  the  condition  of  said  premises,  and  has  received 
the  same  in  good  order  and  repair,  except  as  hereon 
otherwise  specified,  and  that  no  representations  as  to 
the  condition  or  repair  thereof,  have  been  made  by  the 
party  of  the  first  part  or  the  agent  of  said  party,  prior 
to  or  at  the  execution  of  this  lease,  that  are  not  herein 
expressed  or  endorsed  hereon ;  and  that  she  will  keep 
said  premises  in  good  repair,  replacing  all  broken 
glass  with  glass  of  the  same  size  and  quality  as  that 
broken,  and  will  keep  said  premises,  appurtenances,  in- 
cluding catch  basins,  vaults  and  adjoining  alleys,  in  a 
clean  and  healthy  condition,  according  to  the  city 
ordinances,  and  the  direction  of  the  proper  public  offi- 
cers during  the  term  of  this  lease,  at  her  own  expense ; 
and  will,  without  injury  to  the  roof,  remove  the  snow 
and  ice  from  the  same  when  necessary,  and  clean  the 
snow  and  ice  from  the  sidewalks  in  front  of  said  prem- 
ises; and  upon  the  termination  of  tliis  lease,  in  any 
way,  will  yield  up  said  premises  to  said  party  of  the 
first  part  in  good  condition  and  repair  (loss  by  fire  and 
ordinary  wear  excepted),  and  will  comply  with  all  city 
ordinances,  said  first  party  to  erect  necessary  fire  es- 
capes when  required.'' 

Defendant  occupied  the  second,  third,  fourth,  fifth  and 
sixth  floors  and  a  part  of  the  basement,  of  plaintiff's 
building.  The  first  floor  consisted  of  stores,  which 
were  rented  to  various  tenants,  each  of  whom  had  also 
the  use  of  a  part  of  the  basement.  Defendant,  there- 
fore, was  not  the  sole  tenant  of  this  building.  The 
lease  in  question  does  not  include  the  entrances  to  the 
building,  or  the  roof  or  exterior,  and  makes  no  mention 
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of  any  repairs  thereto.  Under  such  circumstances,  the 
control  thereof  remained  in  the  plaintiflF,  who  was  also 
responsible  for  their  maintenance  in  a  safe  condition. 
We  think  the  following  language  in  Fairmount  Lodge 
V.  Tilton,  122  111.  App.  636,  638,  is  particularly  applic- 
able to  the  facts  in  the  case  at  bar : 

'*It  is  conceded  by  appellant  to  be  settled  law,  that 
in  the  absence  of  a  covenant  by  the  lessor  to  repair,  it 
is  incumbent  upon  the  lessee  to  keep  the  leased  prem- 
ises in  repair  during  the  term  of  the  lease  {Siin<isack 
V.  Morey,  196  111.  569;  Smith  v.  McLean,  123  HI.  210), 
but  it  is  contended  that  this  rule  is  not  applicable  to 
the  case  at  bar,  because  the  lease  is  for  a  parcel  only 
of  the  entire  premises.  Bissell  v.  Lloyd,  100  111.  214; 
Johns  V.  Eichelberger,  109  111.  App.  35.  In  1  Taylor 
on  Landlord  and  Tenant,  sec.  175tei,  it  is  said:  *A 
demise  of  parcels  out  of  a  building  leaves  the  responsi- 
bility for  what  is  not  demised,  upon  the  landlord.  The 
roof,  halls  and  passages  not  demised,  chimneys,  eaves 
and  outside  walls,  remain  the  landlord's  charge.'" 

In  view  of  this  language  it  must  be  held  that  defend- 
ant did  not  agree  by  the  foregoing  terms  of  the  lease, 
to  make  outside  repairs. 

It  appears  from  the  evidence,  that  pursuant  to 
plaintiflF 's  request,  defendant  made  certain  repairs  on 
the  outside  of  the  building  in  question.  It  is  urged  by 
plaintiflf,  that  thereby  the  defendant  construed  the 
lease  as  requiring  her  to  keep  the  exterior  of  the  en- 
tire building  in  a  good  state  of  repair.  Without  con- 
ceding the  correctness  of  plaintiflF 's  contention,  it  is 
suflBcient  to  say  that  such  construction  cannot  change 
the  rights  and  liabilities  of  the  parties.  If,  under  the 
terms  of  the  lease  the  defendant  was  not  required  to 
make  the  repairs  requested,  then  a  partial  compliance 
with  plaintiflF 's  request  so  to  do  did  not  create  a  new 
contract  to  repair,  the  breach  of  which  would  authorize 
]>laintiflF  to  terminate  the  tenancy.  Watson  v.  Aljm- 
rail,  61  App.  Div.  (N.  Y.)  429,  70  N.  Y.  Supp.  662. 
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Fox  V.  Western  Union  Tel.  Co.,  201  111.  App.  477. 

Finding  no  reversible  error,  the  judgment  will  be 
iifiiinied. 

Affirmed. 


Peter  Fox  et  aL,  trading  as  Peter  Fox  Sons  Company, 
Defendants  In  Error^  y.  Western  Union  Telegrapli 
Oompanj,  Plaintiff  in  Error, 

Gen.  No.  21,579.    (Not  to  be  reported  in  fnll.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Henbt  C. 
Bettleb,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1915.  Reversed  and  Judgment  here.  Opinion 
filed  October  10,  1916.    Rehearing  denied  October  23,  1916. 

Statement  of  the  Case. 

Action  by  Peter  Fox,  Anthony  M.  Fox,  John  L.  Fox, 
Joseph  J.  Fox,  Frank  G.  Fox,  Michael  E.  Fox, 
William  J.  Fox  and  Eng.  E.  Fox,  trading  as  the  Peter 
Fox  Sons  Company,  plaintiflFs,  against  the  Western 
Union  Telegraph  Company,  a  corporation,  defendant, 
for  damages  resulting  from  the  alleged  negligence  of 
the  defendant  in  transmitting  a  telegram.  To  review 
a  judgment  for  plaintiffs,  defendant  prosecutes  a  writ 
of  error. 

West  &  Eckhabt,  for  plaintiff  in  error. 

Pines  &  Newmann,  for  defendants  in  error;  Alvin 
E.  Stein,  of  counsel. 

Me.  Justice  McDonald  delivered  the  opinion  of  the 
court. 
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Wilson  V.  Wilson.  201  111.  App.  478. 

Abstract  of  the  Decision. 

1.  Telegraphs  am>  telephones,  {  32^ — what  is  measure  of  dain- 
ages  for  error  in  transmission  of  telegram.  Where  a  telegram  in 
which  the  plaintiff  offered  to  purchase  potatoes  at  sixty  nine  cents 
a  bushel  was  erroneously  transmitted  by  the  defendant  so  as  to 
read  seventy-nine  cents,  which  offer  was  accepted  by  the  addressee, 
and  after  the  error  had  been  discovered  the  shipment  was  made  and 
paid  for  by  the  plaintiff  at  the  latter  price,  held  that  in  the  absence 
of  any  proof  as  to  the  value  of  the  potatoes  at  the  time  in  question 
and  of  evidence  from  which  it  could  be  reasonably  inferred  tliat 
the  -plaintiff  suffered  any  loss  by  reason  of  the  alleged  negligence 
of  the  defendant,  the  plaintiff  was  entitled  to  recover  only  the 
amount  paid  for  the  transmission  of  the  telegram  and  interest 
thereon. 

2.  Telegraphs  and  telephones,  {  37* — tohen  burden  of  proof  U 
on  plaintiff.  In  an  action  for  damages  alleged  to  have  resulted 
from  the  negligence  of  the  defendant  in  transmitting  a  telegram, 
held  that  the  burden  of  proving  the  damages  was  on  the  plaintifT. 


Catharyn  Wilson,  Executrix,  Defendant  in  Error,  t. 
F.  Norwood  Wilson,  Plalntifr  in  Error. 

Gen.  No.  21,686.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Habbt  M. 
Fisher,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1915.  Affirmed.  Opinion  filed  October  10, 
1916. 

Statement  of  the  Case. 

4 

Action  by  Catharyn  Wilson,  executrix  of  the  estate 
of  Thomas  S.  Wilson,  deceased,  plaintiflF,  against  F. 
Norwood  Wilson,  defendant,  on  a  promissory  note 
alleged  to  have  been  made  by  the  defendant.  To  re- 
view a  judgment  for  plaintiff,  defendant  prosecutes  a 
writ  of  error. 


•S«e  lUlnoto  Notes  Digest,  VoU.  XI  to  XV.  and  CamuIatlT*  Qoarteriy. 
topic  and  tectlon  numb«r. 
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Kuzmlerczyk  v.  Joseph  Schlltz  Brew.  Co.,  201   111.-  App.  479. 

James  A.  Wagonbb,  for  plaintiff  ip  error. 

CxTLVEB,  Andrews,  Kikg  &  Cook,  for  defendant  in 
error. 

Mr.  Justice  MgDonaij)  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deelslon. 

1.  Bnxs  AiTD  NOTES,  {  407* — when  burden  of  pnyof  U  on  defend- 
ant. In  an  action  on  a  promlBBory  note,  held  that  the  burden  of 
proving  the  defense  of  failure  of  consideration  was  on  the  de- 
fendant. 

2.  Bnxs  and  notbs,  {  461* — when  verdict  properly  directed.  Evi- 
dence in  an  action  on  a  pnHnlssory  note  held  to  Justify  a  directed 
verdict  for  the  plaintiff. 


Stanislaw  Kuzmlerczyk,  Defendant  in  Error,  r.  Joseph 
Sehlitz  Brewing  Company,  Plaintiff  In  Error. 

Gen.  No.  21,619.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  D.  H.  Wams- 
LET,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
October  term,  1915.    Affirmed.    Opinion  filed  October  10,  1916. 

Statement  of  the  Case. 

Action  by  Stanislaw  Kuzmierczyk,  plaintiff,  against 
the  Joseph  Sehlitz  Brewing  Company,  a  corporation, 
defendant,  for  damages  to  property  alleged  to  have 
been  caused  by  the  negligence  of  the  defendant.  To 
review  a  judgment  for  plaintiff,  defendant  prosecutes 
a  writ  of  error. 

The  statement  of  claim  filed  herein  alleged  as  fol- 
lows : 


^ ' w '■ 

•See  nilnolii  Notes  Direst.  Vols.  XI  to  XV,  Mid  CamnUittTO  QiMWterlj, 
topic  and  iectlon  nmnber. 
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** Plaintiff's  claim  is  for  the  killing  of  his  horse  and 
injuries  caused  to  plaintiff's  wagon  and  harness  on 
to-wit:  the  3rd  day  of  March,  A.  D.  1914,  in  Mil- 
waukee Ave.,  at  or  near  its  intersection  with  Chicago 
Ave.,  in  the  city  of  Chicago,  by  reason  of  a  wagon 
then  and  there  belonging  to  defendant  corporation  and 
then  and  there  operated  and  managed  and  under  the 
control  of  a  servant  of  defendant  corporation,  collid- 
ing with  plaintiff's  said  horse,  wagon  and  harness; 
said  collision  being  caused  by  the  negligence  of  the 
servant  of  defendant  corporation  to  the  damage  of 
plaintiff  in  the  sum  of  $200.00." 

Timothy  J.  Fell,  for  plaintiff  in  error;  HEBiCAinr 
P.  Haase,  of  counsel. 

Walter  J.  Fried,  for  defendant  in  error. 

Mr.  Justice  McDonald  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Municipal  Ooubt  of  Chicago,  f  13* — when  need  not  he  tet 
forth  in  statement  of  claim.  It  1b  not  essential  that  a  statement  of 
claim  in  an  action  of  the  fourth  class  in  tort,  hased  on  the  defend- 
ant's negligence,  set  forth  that  the  plaintiff  was  in  the  exercise 
of  due  care  prior  to  and  at  the  time  of  the  defendant's  negligent 
act. 

2.  Municipal  Cotjbt  op  Chicago,  {  13* — tohen  statement  of  claim 
sufficient.  A  statement  of  claim.  In  an  action  of  the  fourth  class, 
for  injuries  to  the  plaintiff's  wagon  and  harness  and  death  of  his 
horse,  alleged  to  have  heen  caused  by  the  negligence  of  the  d^ 
fendant.  held  to  comply  with  the  requirements  of  the  Municipal 
Court  Act,  sec.  40  (J.  &  A.  H  3352). 

3.  Roads  and  bridges,  {  239^ — when  evidence  sufficient  to  show 
negligence  of  owner  of  team.  In  an  action  for  damages  to  the 
plaintiff's  wagon  and  harness  and  for  the  death  of  his  horse,  alleged 
to  have  been  caused  by  a  collision  with  a  team  belonging  to  the 
defendant,  evidence  that  the  defendant's  team  was  left  standing 
unattended  in  the  street,  the  horses'  heads  being  fastened  by 
hitching  straps  to  the  pole  of  the  wagon  to  which  they  were  at- 
tached held  to  sufficiently  show  negligence  on  the  part  of  the 
defendant  to  sustain  a  Judgment  for  the  plaintiff. 

*Sre  IllinnlH  Noted  DUrent,  VoU.  XI  to  XV,  and  Camulatl^e  Quwtcrtj, 
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John  O'Bonnell  and  M.  Caryell,  copartners^  trading 
as  O'Donnell  &  Caryell,  Defendants  in  Error,  t. 
W.  J.  Tnrnes,  U.  W.  Jones  and  William  Williman, 
trading  as  W.  J.  Tnrnes  Oompany,  PlaintifTs  in 
Error. 

een.  No.  21,644. 

JxTDOMENT,  f  190* — When  may  not  he  entered  againMt  only  one 
of  several  joint  defendants.  Where  a  Bummons  was  issued  against 
only  one  of  several  defendants  sued  Jointly  on  a  contract,  held 
that  a  Judgment  against  such  defendant  only  could  not  be  sus- 
tained. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Chables  A. 
Williams,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1915.  Reversed  and  remanded.  Opinion  filed 
October  10,  1916. 

Bbckmak^  Cottrell  &  Phillips^  for  plaintiffs  in 
error. 

P.  J.  0  ^Shea,  for  defendants  in  error. 

Mr.  Justice  McDonald  delivered  the  opinion  of  the 
court. 

This  writ  of  error  brings  up  for  review  a  judgment 
rendered  in  favor  of  defendants  in  error  (plaintiffs 
below),  against  W.  J.  Tumes,  one  of  the  plaintiffs  in 
error  (defendants  below),  in  a  fourth-class  contract 
action. 

It  is  urged  that  the  judgment  is  erroneous  in  that 
the  action  was  brought  against  three  defendants  joint- 
ly, while  the  judgment  is  against  defendant  Tumes 
alone.  In  examining  the  record,  we  find  that  a  sum- 
mons issued  only  against  defendant  Tumes.  Section 
14  of  our  Practice  Act,  Eev.  St.  ch.  110  (J.  &  A. 
1[  8551),  provides  as  follows: 

•8«e  lllinola  Notes  Digest,  Vols.  XI  to  XV,  And  CumulatlTe  Qmuterlj,  samt 
topic  And  section  nnmber. 
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O'Donnell  et  al.  v.  Turnes  et  al.,  201  111.  App.  481. 

"If  a  summons  or  capias  is  served  on  one  or  more, 
but  not  on  all  of  the  defendants,  the  plaintiff  may  pro- 
ceed to  trial  and  judgment  against  the  defendant  or 
defendants  on  whom  the  process  is  served,  and  the 
plaintiff  may  at  any  time  afterwards  have  a  summons, 
in  the  nature  of  scire  facias,  against  the  defendant  not 
served  with  the  first  process,  to  cause  him  to  appear  in 
said  court  and  show  cause  why  he  should  not  be  made 
a  party  to  such  judgment;  and  upon  such  defendant 
being  duly  served  with  process,  the  court  shall  hear 
and  determine  the  matter  in  the  same  manner  as  if 
such  defendant  had  been  originally  summoned  or 
brought  into  court,  and  such  defendant  shall  also  be 
allowed  the  benefit  of  any  payment  or  satisfaction 
which  may  have  been  made  on  the  judgment  before  re- 
covered, and  the  judgment  of  the  court  against  such 
defendant  shall  be  that  the  plaintiff  recover  against 
such  defendant,  together  with  the  defendant  in  the 
former  judgment,  the  amount  of  his  debt  or  damages, 
as  the  case  may  be.*' 

It  appears  from  plaintiff's  statement  of  claim  that  the 
liability  of  the  defendants  was  joint,  hence  the  judg- 
ment must  be  against  all  or  none.  Section  14,  supraf 
provides  that  if  service  of  summons  has  not  been  had 
upon  all  of  the  defendants,  plaintiff  may  proceed  to 
judgment  against  those  who  have  been  .served,  and 
thereafter  make  the  defendants  not  served  parties  to 
such  judgment  by  summons  in  the  nature  of  scire  facias. 
This  provision  of  the  statute,  however,  contemplates 
that  a  summons  must  first  issue  against  all  of  the 
joint  defendants  before  proceeding  to  judgment 
against  any.  In  Sherburne  v.  Hyde,  185  111.  580,  it  was 
held,  p.  584 : 

**In  other  States,  by  statute,  suits  may  be  brought 
against  one  of  several  partners  on  a  partnership  con- 
tract. But  not  so  in  this  State.  Here  all  ostensible 
members  of  the  co-partnership  must  be  joined.  (Cit- 
ing Page  v.  Brant,  18  HI.  37.)  They  are  declared 
against  as  partners,  and  the  statute  condfers  no  author- 
ity to  sue  and  declare  against  one,  only,  as  in  the  case 


•  *. 
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of  other  joint  debtors/* 

And  on  page  585  the  court  cites  with  approval  the  fol- 
lowing language  from  Evans  v.  Gill,  25  111.  116,  which 
is  applicable  to  the  case  at  bar. 

**At  the  common  law,  where  several  defendants 
were  sued  upon  a  joint  contract,  the  plaintiff  was  not 
entitled  to  judgment  against  any  of  them  until  all 
were  served  with  process,  or  until  those  not  seirved 
were  prosecuted  to  outlawry.  •  •  •  But  to  remedy 
the  inconveniences  of  the  common  law  practice,  the 
statute  has  provided  that  a  return  of  non  est  inventus 
as  to  a  part  of  the  defendants  shall  authorize  the 
plaintiff  to  proceed  to  trial  and  judgment  against 
those  upon  whom  service  has  been  had,  and  authorizes 
the  issuing  of  a  summons  in  the  nature  of  a  scite  fa- 
cias, to  make  the  defendants  not  served  parties  to  the 
judgment." 

In  view  of  the  foregoing  provision  in  our  statute, 

and  the  holding  of  our  Supreme  Court  in  Sherburne  v. 
Hyde,  supra,  we  are  of  the  opinion  that  the  trial  court 
erred  in  entering  judgment  against  the  defendant 
Tumes  alone.  Accordingly  the  judgment  will  be  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 
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Chicago  Washed  Coal  Co.  v.  Whitsett  et  aL,  201  IlL  App.  484. 


Chicago  Washed  Coal  Company,  Appellant,  y.  R.  C. 
Whitsett  and  A.  H.  Whitsett,  copartners,  trading 
as  B.  C.  Whitsett  Coal  &  Mining  Company,  Appel- 
lees. 

Gen.  No.  21,663.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Jacob  H. 
HopKI^'s,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Oourt 
at  the  October  term.  1915.  Affirmed.  Opinion  filed  October  10. 
1916.    Rehearing  denied  October  23,  1916. 

Statement  of  the  Case. 

Action  by  the  Chicago  Washed  Coal  Company,  a 
corporation,  plaintiff,  against  R.  C.  Whitsett  and  A. 
H.  Whitsett,  copartners,  trading  as  R.  C.  Whitsett 
Coal  &  Mining  Company,  defendants,  for  breach  of 
contract  to  deliver  coal.  From  a  judgment  for  de- 
fendants, plaintiff  appeals. 

Oeobge  C.  Otto,  for  appellant. 

PoMEROY  &  Mabtin,  f or  appellee  R.  C.  Whitsett 

Mb.  Justice  McDonald  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deeision. 

Sales,  f  364* — when  party  in  default  may  not  maintain  action  for 
breach  of  contract.  Where  the  plaintiff,  after  notice  to  it  by  tbe 
defendants  that  tt^e  latter  would  make  no  further  shipments  of 
coal  under  a  contract  between  the  parties,  notified  the  defendants 
that  it  would  insist  that  the  shipments  be  made  as  agreed,  but 
failed  to  pay,  at  the  time  agreed,  for  coal  already  shipped  or  to 
offer  to  make  payment  by  setting  off  its  damages  resulting  from 
the  defendants*  breach,  held  that  as  it  had  elected  to  keep  the 
contract  alive  and  was  itself  in  default,  it  could  not  recover  for 
the  defendants'  breach. 

•S««  nilnols  Notes  DIjccst.  ToU.  XI  t*  XV.  and  Cn>«tetiT6  <)Mtftarl7, 
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Hayes  y.  Whitenton,  201  111.  App.  485. 


Nellie  Hayes  et  al.,  Defendants  In  Error^  y.  W.  M. 

Whitenton,  Plaintiff  in  Error. 

6en.  No.  21,679.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Charles  A. 
Williams,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  October  term,  1915.  Reversed  and  remanded.  Opinion  filed 
October  10,  1916. 

Statement  of  the  Case. 

Action  by  Nellie  Hayes,  Mary  A.  Hayes  and  John 
Hayes,  plaintiflfs,  against  W.  M.  Whitenton,  defend- 
ant, for  rent  alleged  to  be  due  under  a  lease  signed  by 
the  defendant.  To  review  an  order  denying  the  de- 
fendant's motion  to  vacate  a  judgment  entered  by 
confession,  defendant  prosecutes  a  writ  of  error. 

Willis  E.  Thobne  and  Alvik  W.  Wise,  for  plaintiff 
in  error. 

Pbblby  H.  Bishop,  for  defendants  in  error. 

Mb.  Justice  McDonald  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Jttdoment,  {  82* — when  proof  sufficient  to  require  vacation  of 
judgment  by  confession  for  rent,  A  petition  and  aflBdavit,  filed  on  a 
motion  by  a  defendant  to  vacate  a  Judgment  entered  by  confession 
for  rent  alleged  to  be  due  under  a  lease,  alleging  that  the  lease  was 
signed  by  the  defendant  and  delivered  to  the  agent  of  the  plaintiffs 
with  the  agreement  that  if  the  references  given  by  the  defendant 
proved  satisfactory  to  the  plalntifTs  they  would  notify  the  defendant 
to  that  effect  and  return  one  of  the  copies  of  the  lease  to  him  within 
ten  days,  and  that  after  the  expiration  of  ten  days,  the  plaintlfiFs 
not  having  given  any  notice  or  returned  the  copy  of  the  lease,  the 
defendant  notified  the  plaintiffs  that  he  did  not  want  the  premises, 
held  sufficient  to  have  required  the  court  to  grant  the  defendant's 
motion. 

*8ee  Illlnolii  Notes  Digest,  VoU.  XI  to  XV,  and  CnmnlatlTo  Qiwrterly,  Mune 
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Braude  et  al.  v.  Vehon,  201  111.  App.  486. 


Max  Braude  et  hh,  trading  as  Braude  Brothers,  Plain- 
tiffs in  Error,  y.  Louis  Yehon,  trading  as  Lonls 
Yehon  &  Brother,  Defendant  in  Error. 

Gen.  No.  21,724.    (Not  to  he  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Patbick  B. 
Flanagan,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  t^lS.  Reversed  and  Judgment  here  with 
finding  of  facts.    Opinion  filed  October  10,  1916. 

Statement  of  the  Case. 

Action  by  Max  Braude,  Simon  Braude  and  Benja- 
min Braude,  trading  as  Braude  Brothers,  plaintiffs, 
against  Louis  Vehon,  trading  as  Louis  Vehon  & 
Brother,  defendant,  for  goods  sold  and  delivered  by 
the  plaintiffs  to  the  defendant.  To  review  a  judgment 
for  defendant,  plaintiffs  prosecute  a  writ  of  error. 

Fleming  D.  Hedges  and  J.  C.  DeWolfe,  for  plain- 
tiffs in  error ;  Fleming  D.  Hedges  and  Easl  J.  Smith, 
of  counsel. 

Cratty  Bbos.  &  Flatau,  for  defendant  in  error. 

Mr.  Justice  McDonald  delivered  the  opinion  of  the 
court. 

Ahstraet  of  the  Decision. 

1.  Compositions  with  creditors — when  burden  of  proving  com- 
pliance with  agreement  on  defendant.  In  an  action  for  goods  sold 
and  delivered,  where  the  defendant  set  up  as  a  defense  a  creditor's 
compromise  agreement  signed  by  the  plaintllfs,  held  that  the  burden 
was  on  the  defendant  of  proving  his  compliance  therewith. 

2.  Compositions  with  creditors — when  evidence  intuffident  to 
9how  compliance  with  agreement.  Evidence  in  an  action  wherein  a 
compromise  agreement  was  set  up  as  a  defense,  held  to  show  that 
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the  defendant  had  not  made  payment  to  the  plaintiffs  within  the 
time  fixed  by  the  agreement 

3.  Compositions  with  cbeditobs — how  original  deht  revived. 
Where  a  debtor  falls  to  pay  the  agreed  percentage  of  a  claim  within 
the  time  fixed  therefor  in  a  creditor's  compromise  agreement,  the 
original  debt  is  revived  and  the  full  amount  thereof  may  be  re- 
covered by  the  creditor. 


Arthur  J.  Bnnbar,  Defendant  In  Error^  y.  Alexander 
Eisensteln  and  Samuel  Isensteln,  copartners,  trad- 
ing as  Eisensteln  &  Isensteln,  Plaintiffs  In  Error. 

Oen.  No.  21,737.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Shebidan  B. 
Fbt,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
October  term,  1916.    Affirmed.    Opinion  filed  October  10,  1916. 

Statement  of  the  Case. 

Action  by  Arthur  J.  Dunbar,  plaintiff,  against  Alex- 
ander Eisenstein  and  Samuel  Isenstein,  copartners, 
trading  as  Eisenstein  &  Isenstein,  defendants,  for 
goods  sold  and  delivered  by  the  plaintiff  to  the  defend- 
ants. To  review  a  judgment  for  plaintiff,  defendants 
prosecute  a  writ  of  error. 

Max  M.  Kokshak,  for  plaintiffs  in  error. 

McMahon  &  Graber,  for  defendant  in  error. 

Mb.  Justice  McDonald  delivered  the  opinion  of  the 
court. 
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Heilmaa  et  al.  v.  Katz  et  al.,  201  IlL  App.  488. 

Abstract  of  the  Beeision. 

1.  Afpeial  and  erbob,  f  1752^ — when  judgment  aHlrmed.  Where 
the  trial  court  refused  to  allow  the  defendants'  countercUUm  for 
rent  alleged  to  be  due  them  from  the  plaintiff  under  a  lease,  which 
the  defendants  did  not  set  up  in  their  abstract  of  record  on  appeal 
a  judgment  for  the  plaintiif  was  affirmed,  the  court  holding  that 
it  would  not  go  to  the  record  to  correct  an  abstract  or  to  supply 
omissions  in  order  to  reverse  a  judgment. 

2.  SEnvoFF  AND  BECOUPMENT,  {  40*-— u>/ien  cvidencc  sufflctewt  to 
sustain  dUallotoance  of  counterclaim.  Evidence  in  an  action  for 
goods  sold  and  delivered  by  the  plaintiff  to  the  defendants,  wherrin 
the  defendants  sought  to  counterclaim  for  rent  alleged  to  be  due 
them  from  the  plaintiff  under  a  lease,  held  to  Justify  a  Judgment 
for  the  plaintiff  and  a  disallowance  of  the  counterclaim. 


Frank  P.  Uellman  and  George  J.  Belerle^  eopartners, 
trading  as  George  J.  Beierle  &  Company^  Defend- 
ants In  Error^  y.  Mrs.  Rose  L.  Katz  and  Lonis  Eatz, 
Defendants.    Louis  Katz^  Plaintiff  in  Error. 

Gen.  No.  219751.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Chaxlbb  A. 
Williams,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Coart 
at  the  October  term,  1915.  Affirmed.  Opinion  filed  October  10, 
1916. 


Statement  of  the  Case. 

Action  by  Frank  P.  Heilman  and  George  J.  Beierle, 
copartners,  trading  as  George  J.  Beierle  &  Company, 
plaintiffs,  against  Mrs.  Rose  L.  Katz  and  Louis  Katz, 
defendants,  for  goods  alleged  to  have  been  sold  to  the 
defendants  jointly.  After  a  joint  aflBdavit  of  merits 
was  stricken  from  the  files  the  defendants  were  or- 


•8ee  lUlmols  Not«»  DIffest,  Vol*.  XI  to  XV,  and  CiimiiltttlTo  <|iiMt«ri7» 
topic  and  section  nnmbor. 


Chicago — First  District — October,  1916.        489 

Heilman  et  al.  v.  Katz  et  al.,  201  111.  App.  488. 

dered  to  file  other  aflSdavits  within  ten  days.  After 
the  expiration  of  such  time  the  defendants  filed  sep- 
arate aflBdavits  of  merits  denying  that  they  were  in- 
dividnally  liable,  which  affidavits  were  stricken  from 
the  files  and  judgment  entered  for  the  plaintiffs,  on 
which  execution  was  issued  and  served  upon  the  de- 
fendants. To  review  an  order  refusing  to  quash  the 
execution  and  vacate  the  judgment  and  order,  the  de- 
fendant Louis  Katz  prosecutes  a  writ  of  error. 

William  L.  Martin,  for  plaintiff  in  error. 

Eastman,  White  &  Hawxhurst,  for  defendants  in 
error;  Homer  C.  Dawson,  of  counsel. 

Mr.  Justice  McDonald  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Municipai,  Court  or  Chicago,  f  13* — when  affidavit  of  merits 
insufficient.  An  affidavit  of  merits  filed  by  a  defendant  sued  Jointly 
with  another  on  a  contract  for  the  purchase  of  goods,  denying  that 
he  ordered  or  purchased  or  that  the  plaintiffs  sold  him  the  goods, 
or  that  he  personally  was  indebted  to  the  plaintiffs  therefor,  or  on 
an  account  stated,  held  properly  stricken  from  the  files  as  being 
ambiguous  and  evasive  and  not  meeting  the  plaintiffs'  allegation 
that  both  defendants  were  Jointly  indebted  for  .the  goods,  as  required 
by  Rule  20  of  the  Municipal  Court  of  Chicago. 

2.  Municipal  Coubt  of  Chicago,  §  13 • — when  affidavit  of  merits 
properly  stricken  from  files.  An  affidavit  of  merits  not  filed  within 
the  time  ordered  by  the  trial  court,  held  properly  stricken  from  the 

files. 

* 
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Frame  v.  Hauler's  Fireproof  Storage  A  Van  Co.,  201  IlL  App.  490. 


Nellie   B.    Frame,   jippellee,   y.   Harder's    Fireproof 
Storage  t  Tan  Company,  Appellant. 

Gen.  No.  21,818.    (Not  to  be  reported  in  full.) 

Appeal  from  tbe  County  Court  of  Cook  county;  the  Hon.  S.  N. 
Hooves,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1915.  Reversed  with  finding  of  facts.  Opinion 
filed  October  10,  1916. 

Statement  of  the  Case. 

Action  by  Nellie  B.  Frame,  plaintiff,  against  Hard- 
er ^s  Fireproof  Storage  &  Van  Company,  defendant, 
for  the  conversion  of  a  piano.  From  a  judgment  for 
plaintiff,  defendant  appeals. 

EoBEBT  W.  Dunn,  for  appellant. 

Alonzo  M.  Gripfbn,  for  appellee ;  William  C.  Mby- 
EB,  of  counsel. 

Mb.  Justice  McDonald  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Tboveb  and  convebsion,  fi  39* — when  evidence  VMuHUMnt  to 
B%L»tain  judgment  for  plaintiff.  In  an  action  for  the  conversion  of  a 
piano,  brought  by  the  owner  and  mortgagor  thereof  against  a  ware- 
houseman with  whom  it  had  been  stored  and  who  had  delivered  it 
to  the  mortgagee,  held  that  a  Judgment  for  the  plaintiff  could  not 
be  sustained,  as  the  evidence  showed  that  at  the  time  of  tbe 
delivery  the  plaintiff  was  in  default  in  payment  thereon  to  tbe 
mortgagee,  and  that  the  latter  under  the  terms  of  the  mortgage 
was  therefore  entitled  to  the  possession. 

2.  Tboveb  and  conversion,  §  37* — when  burden  of  proof  on  bailee 
to  prove  paramount  title  of  third  perton.  While  a  bailee  may  not 
dispute  the  bailor's  title  to  the  thing  bailed,  yet  where  the  bailee 


•H««  Illlnolft  Notes  DIffMt,  Vols.  XI  to  XV,  Mid  CvmolatlTe  QoMiartr, 
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has  surrendered  it  to  one  having  a  paramount  title  thereto,  he 
may  prove  such  surrender  as  a  valid  defense  to  an  action  against 
him  by  the  bailor  for  the  conversion  of  the  property,  the  burden 
being  upon  him  to  prove  such  paramount  title  In  the  party  to  whom 
the  property  had  been  surrendered. 


Joseph  Kanfman  and  William  Bernstein,  trading  as 
Joseph  Kanfman  &  Company,  Plaintiffs  in  Error, 
V.  Chleago,  Indianapolis  &  Ilonisville  Railway 
Company,  Defendant  in  Error. 

Gen.  No.  21,366.    (Not  to  be  reported  in  fnll.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  A.  Ma- 
HONET,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1916.  Reversed  and  remanded.  Opinion  filed 
October  10,  1916. 

Statement  of  the  Case. 

Action  by  Joseph  Kaufman  and  William  Bernstein, 
trading  as  Joseph  Kaufman  &  Company,  plaintiffs, 
against  the  Chicago,  Indianapolis  &  Louisville  Rail- 
way Company,  a  corporation,  defendant,  for  damages 
for  wrongful  detention  of  a  shipment  consigned  to  the 
plaintiffs.  To  review  a  judgment  for  defendant,  plain- 
tiffs prosecute  a  writ  of  error. 

Chables  a.  Butler,  for  plaintiffs  in  error ;  Frank- 
lin Barer,  of  counsel. 

No  appearance  for  defendant  in  error. 

Mr.  Justice  McGoorty  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Decision. 

Cabbious,  f  93^ — when  exclusion  of  bill  of  lading  as  evidence  er- 
roneous.  In  an  action  by  a  consignee  of  a  shipment  against  a 
carrier  for  wrongful  detention  thereof,  held  that  refusal  of  the  trial 
court  to  admit  in  evidence  a  bill  of  lading  issued  by  the  carrier, 
and  showing  that  tho  shipment  was  consigned  to  the  plaintiffs, 
was  reversible  error. 


John  F.  Beylne,  Administrator  of  the  Estate  of  Jesse 
B.  Givensy  Deeeased,  Appellee,  y.  Union  Elevated 
Railroad  Company,  Appellant. 

Oen.  No.  21,3*42. 

1.  Master  and  servant,  §  653^ — when  expert  evidence  adMiisibk 
in  action  for  death  of  dynamo  tender.  In  an  action  for  the  death 
of  a  dynamo  tender  employed  in  an  electric  power  house,  caused  by 
his  coming  in  contact  with  an  equalizing  switch,  held  that  expert 
testimony  as  to  the  standard  custom  in  wiring  such  switches  ms 
properly  admitted  on  the  question  of  contributory  negligence  of  the 
deceased. 

2.  Master  and  servant,  f  627* — when  expert  evidence  admissihle 
in  action  for  death  of  dynamo  tender.  In  an  action  for  the  death 
of  a  d}^amo  tender  employed  in  an  electric  power  house,  caused  by 
his  coming  in  contact  with  an  equalizing  switch,  held  that  expat 
testimony  as  to  the  cost  of  wiring  the  switch  in  accordance  with 
the  general  practice  was  properly  admitted  on  the  question  of  the 
defendant's  negligence,  in  view  of  evidence  that  the  defendant's 
method  of  wiring  was  dangerous  and  an  admission  by  the  defend- 
ant's superintendent  that  he  knew  of  the  danger. 

3.  Master  and  servant,  §  823* — when  instruction  on  burden  of 
proof  properly  refused.  In  an  action  against  an  employer  for  the 
death  of  an  employee  alleged  to  have  resulted  from  defective  ap- 
pliances, the  refusal  of  an  instruction  to  the  effect  that,  in  order 
to  recover,  the  burden  was  on  the  plaintiff  to  prove  that  the  em- 
ployer had  notice  of  the  defect,  was  not  error  where  the  declara- 

•See  Illinois  Note*  Digest,  Vols.  XI  to  XV,  and  Cumnlattiro  QurtMlj,  mmt 
topic  and  section  nomlMr. 
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tion  charged  and  the  evidence  tended  to  show  negligent  construction 
of  the  appliances. 

4.  Masteb  and  sebyant,  I  698^ — when  evidence  insuJBficient  to 
8h(no  knowledge  lyy  dynamo  tender  of  dangerous  condition  of 
switch.  In  an  action  for  the  death  of  a  dynamo  tender  employed 
in  a  power  house,  resulting  from  his  coming  In  contact  with  an 
electric  switch  not  wired  in  the  customary  manner,  evidence  held 
not  to  show  that  the  deceased  had  either  actual  or  constructive 
knowledge  of  the  dangerous  condition  of  the  switch. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Lock- 
wood  HoNOBE,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1915.  Affirmed.  Opinion  filed  October  IQ, 
1916. 


Statement  by  the  Court.    This  is  an  appeal  from  a 

judgment  for  $8,000  entered  by  the  Circuit  Court  of 
Cook  county  in  favor  of  appellee  (plaintiff  below),  in 
an  action  to  recover  damages  for  the  death  of  Jesse  R. 
Givens,  a  dynamo  tender  employed  in  appellant  ^s  pow- 
er house.  The  deceased  (twenty-two  years  old  at  the 
time  of  his  death),  went  to  work  for  appellant  (de- 
fendant below),  in  its  electrical  power  plant  in  Chi- 
cago on  the  night  of  May  13,  1911,  and  was  killed  on 
June  20, 1911,  by  coming  in  contact  with  an  equalizing 
switch,  known  as  No.  1,  charged  with  electricity.  The 
facts  as  to  conditions  in  such  plant  at  the  time  of  the 
accident  are  not  in  dispute.  Three  generators  of 
the  same  type  and  capacity,  known  as  Nos.  1, 2  and  3,  re- 
spectively, were  installed  therein  in  1895  or  1896,  by  de- 
fendant, and  a  fourth  generator,  known  as  No.  4,  of  a 
different  type  and  capacity,  was  installed  in  1907.  In 
front  of  each  generator  was  an  equalizing  switch  used 
to  connect  and  disconnect  the  generator  with  an 
'* equalizing  bus.'*  The  ^* equalizing  bus^'  equalized 
the  voltage  between  the  several  generators,  preventing 
one  generator  from  taking  the  entire  voltage,  and  was 
always  charged  or  **  alive, '^  whenever  any  generator 

*See  Illinois  Notes  Divert,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topic  and  section  number. 
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was  in  operation.  The  four  equalizing  switches  were 
connected  with  the  equalizing  bus. 

It  is  undisputed  that  the  uniform  practice  and  meth- 
od in  wiring  equalizing  switches  "since  the  beginning 
of  the  art"  was  to  connect  the  equalizing  bus  to  the 
''upper  clip  or  jaw"  of  the  switch  in  such  manner, 
that  when  the  switch  itself  was  open,  the  blade  of  the 
switch  would  be  ''dead,"  providing  that  the  generator 
with  which  it  was  connected  was  ' '  dead.  * '  Defendant 
did  not  adopt  such  practice  of  wiring,  as  to  equalizing 
switches  Nos.  1,  2  and  3,  respectively,  but  did  as  to 
No.  4,  When  equalizing  switch  No.  1  was  open,  and 
equalizing  switch  No.  4  was  closed,  with  generator 
No.  4  operating,  the  metal  or  blade  part  of  switch  No.  1 
would  be  charged  with  practically  the  full  voltage  of 
generator  No.  4.  Upon  the  other  hand,  if  generator 
No.  4  was  "dead,"  equalizing  switch  No.  4  would  be 
"dead."  The  undisputed  evidence  is,  that  to  have 
wired  equalizing  switches  Nos.  1,  2  and  3,  respectively, 
to  correspond  to  the  wiring  of  equalizing  switch  No.  4, 
would  have  cost  not  to  exceed  $10  for  each  switch. 

The  equalizing  bus  was  in  the  basement  under  the 
engine  room,  and  the  wiring  connecting  the  equaUzing 
switches  with  the  equalizing  bus  was  inclosed  in  m- 
sulated  conduits  and  was  not  apparent  without  thor- 
ough inspection.  The  floor  of  the  power  house  was  of 
iron.  One  wooden  mat,  for  insulation  purposes,  was 
kept  in  front  of  each  generator  and  another  in  front 
of  each  switch,  s6  that  if  any  person,  while  standing  on 
such  mat,  made  a  contact  with  a  charged  switch  blade 
with  any  part  of  his  body,  he  would  not  be  injured 
thereby.  No  one  saw  the  accident  which  resulted  in 
Givens*  death.  At  that  time  generators  Nos.  1,  2  and 
3,  respectively,  were  shut  down,  but  generator  No.  4 
was  operating.  Under  this  condition  the  blade  of 
switch  No.  1  was  "alive."  Givens  was  seen  about  a 
minute  before  the  accident  cleaning  the  floor  in  front 
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of  equalizing  switch  No.  1,  with  his  body  bending  for- 
ward in  such  a  manner  that  his  head  and  shoulders 
were  only  a  few  inches  from  the  blade  of  said  switch. 
He  was  standing  on  the  iron  floor  within  about  two 
and  one-half  feet  of  the  nearest  wooden  mat.  When 
next  seen  he  was  prostrate  on  the  floor,  his  feet  near- 
est the  switch.  The  mats  at  that  time  were  out  of 
position  and  a  pair  of  gloves  were  lying  on  the  floor 
near  his  body.  It  is  not  disputed  that  he  received  a 
shock  and  was  electrocuted  by  his  body  coining  in  con- 
tact with  the  blade  of  said  switch. 

The  evidence  is  undisputed  that  Givens  had  studied 
electricity,  was  familiar  with  the  kind  of  electrical 
current  used  in  defendant's  plant,  had  worked  in  two 
other  similar  power  houses,  covering  a  period  of  three 
and  one-half  years,  and  was  a  man  of  careful  habits. 
There  is  a  sharp  conflict  of  evidence  as  to  whether 
Givens  knew  that  the  blade  of  equalizing  switch  No.  1 
was  charged  with  electricity  and  dangerous  while  it 
was  open,  and  its  generator  ^'dead,*'  provided  any  of 
the  other  generators,  and  particularly  generator  No.  4, 
was  operating.  The  question  of  assumed  risk  is  the 
principal  one  raised  under  plaintiff's  declaration  and 
the  evidence  presented  at  the  trial. 

Addisok  L.  Gardner  and  Carroll  H.  Jokes,  for  ap- 
pellant. 

George  H.  Mason,  for  appellee ;  Joseph  E.  W.  Coop- 
er and  James  H.  Wright,  of  counsel, 

Mr,  Justice  McGoorty  delivered  the  opinion  of  the 

« 

court. 

Defendant's  counsel  rely  upon  a  reversal  of  the 
judgment  upon  the  following  assignments  of  error: 
That  the  court  erred  (a)  in  the  admission  of  certain 
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evidence  on  behalf  of  plaintiff;  (b)  in  its  refusal  to 
give  to  the  jury  certain  instructions  requested  by  de- 
fendant; and  (c)  that  the  verdict  is  contrary  to  the 
weight  of  the  evidence. 

Defendant's  counsel,  by  their  first  assignment  of  er- 
ror urge  that  the  court  erred  in  permitting  three  of 
plaintiff's  expert  witnesses  to  testify  that  the  stand- 
ard custom  in  wiring  equalizing  switches  in  high  ten- 
sion electrical  generating  plants  is  to  wire  them  in 
such  manner  that  when  the  switch  is  open  and  its  gen- 
erator *'dead,"  the  metal  part  or  blade  of  the  switch 
is  ''dead"  and  does  not  carry  any  electrical  current. 
When  defendant's  equalizing  switch  No.  1  was  open, 
and  its  generator  ''dead,"  the  metal  part  would  be 
charged  with  electrical  current  if  any  other  generator 
was  running.  Plaintiff's  experts  did  not  testify  that 
the  standard  practice  of  wiring  equalizing  switches 
was  a  safer  or  better  method  than  the  method  used  by 
defendant  in  wiring  equalizing  switch  No.  1,  and  did 
not  testify  as  to  whether  defendant's  method  in  wiring 
said  equalizing  switch  was  safe  or  unsafe.  The  jury 
were  permitted  to  determine  from  the  evidence  which, 
if  either,  method  was  unsafe.  It  is  obvious  that  the 
question  of  the  correct  method  of  wiring  said  switch 
was  a  proper  subject  of  expert  testimony.  Upon  what 
other  basis  could  the  jury  have  determined  the  ques- 
tion as  to  defendant's  negligence?  The  deceased  was 
experienced  in  the  operation  of  similar  electrical  pow- 
er plants,  and  if  said  switch  had  been  wired  by  defend- 
ant in  accordance  with  the  general  practice  and 
standard  custom,  the  jury  would  have  had  the  right 
to  have  found  that  Givens  had  knowledge  of  the  actual 
condition  there  and  had  assumed  any  hazard  incident 
thereto.  If  however,  as  in  the  instant  case,  the  evi- 
dence shows  that  the  uniform  custom  and  practice  was 
to  wire  equalizing  switches  so  that  the  metal  part  or 
blade  would  be  "dead"  when  the  switch  was  open  and 
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its  generator  ''dead,^*  then  the  existence  of  such  uni- 
form custom,  of  which  Givens  presumably  had  knowl- 
edge, would  tend  to  show  that  he  did  not  assume  the 
risk  and  that  he  was  not  guilty  of  contributory  negli- 
gence. 

If  such  evidence  had  been  excluded,  upon  what  basis 
could  the  jury  have  determined  that  any  other  method 
of  wiring  equalizing  switch  No.  1  was  open  to  defend- 
ant t  **0n  the  question  whether  the  employer  has  ex- 
ercised reasonable  and  ordinary  care  in  providing  and 
maintaining  safe  appliances,  and  places  for  work,  the 
plaintiff  may  show  the  general  practice  of  other  em- 
ployers in  similar  lines  of  employment  in  these  re- 
spects. *'  Thompson  on  Negligence,  vol.  6,  p.  709.  The 
court  did  not  err  in  admitting  such  evidence.  McCor- 
mick  Harvesting  Machine  Co.  v.  BuramM,  136  HI.  170 ; 
Stephen  v.  Duffy,  237  HI.  549-558. 

It  is  also  urged  as  error  by  defendant's  counsel,  the 
admission  by  the  court  of  expert  testimony  as  to  the 
cost  of  wiring  its  equalizing  switches,  Nos.  1,  2  and 
3,  according  to  the  general  practice.  This  evidence 
tended  to  show  that  such  change  in  wiring  could  be 
made  at  a  very  slight  expense,  and  was  therefore  per- 
tinent to  the  issue  of  defendant 's  negligence,  especially 
in  view  of  the  discovery  made  by  defendant's  chief 
switchboard  operator  that  the  blade  of  equalizing 
switch  No.  1  would  be  charged  with  electricity  when 
its  generator  was  not  in  operation,  which  fact  was  re- 
ported to  defendant's  superintendent  several  months 
prior  to  Givens'  death,  and  in  further  view  of  the  ad- 
mission by  the  latter  that  he  had  always  known  of 
such  danger. 

It  is  urged  that  the  court  erred  in  refusing  three 
instructions  tendered  by  defendant.  Two  of  defend- 
ant's refused  instructions  were  fully  covered  by 
defendant's  given  instructions.  The  third  of  defend- 
ant's  refused  instructions  required  the  servant,  in 

Vol.  CCI  It 
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order  to  recover  for  defects  in  the  appliances  of  the 
master's  business,  to  prove  that  the  master  had  notice 
or  knowledge  thereof.  In  the  instant  case  the  declara- 
tion charges  and  the  evidence  tends  to  show  negligent 
construction  by  the  defendant  of  the  switch  in  ques- 
tion, and  therefore  proof  of  notice  to  the  master  (de- 
fendant) was  not  necessary.  lAnquist  v.  H edges y  248 
111.  491-497. 

It  is  further  urged  that  the  verdict  is  against  the 
manifest  weight  of  the  evidence  on  the  ground  that 
Givens  had  actual  knowledge  of  the  dangerous  condi- 
tion of  equalizing  switch  No.  1;  knew  that  the  blade 
of  said  switch  was  charged  with  electricity,  when  its 
generator  was  **dead"  if  any  other  generator  was 
then  operating,  therefore  assumed  the  hazard  thereof, 
and  was  guilty  of  contributory  negligence.  It  is  to  be 
considered  that  the  deceased  was  experienced  in  his 
duties;  had  worked  in  other  plants  where  equalizing 
switches  had  been  wired  in  accordance  with  the  stand- 
ard custom,  so  that  if  a  generator  was  not  running,  the 
blade  of  its  switch  would  be  ^^dead,"  and  in  the  ab- 
sence of  actual  knowledge,  had  the  right  to  assmne 
that  defendant,  in  the  exercise  of  ordinary  care,  had 
adopted  such  method  in  wiring  equalizing  switch  No. 
1.  There  is  a  sharp  conflict  of  evidence  as  to  Givens' 
actual  knowledge  of  the  dangerous  condition  of  said 
switch  when  open.  Upon  a  most  careful  examination 
of  all  of  the  evidence,  we  are  unable  to  say  that  Givens 
had  either  actual  or  constructive  knowledge  of  such 
dangerous  condition,  or  that  the  verdict  is  against  the 
manifest  weight  of  the  evidence.  The  judgment  of  the 
Circuit  Court  will  therefore  be  affirmed. 

Judgment  affirmed. 
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Ida  Mark,  Defendant  in  Error,  t.  Robert  Mltehell, 

Plaintiff  In  Error. 

Oen.  No.  21,421.    (Not  to  be  reported  In  fall.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Johh  R.  Nbw- 
COMES,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1916.  Reversed  and  remanded.  Opinion  filed 
October  10,  1916. 

t 

Statement  of  the  Case. 

Action  by  Ida  Mark,  plaintiff,  against  Robert  Mit- 
chell, defendant,  for  money  alleged  to  have  been 
loaned  by  the  plaintiff  to  the  defendant.  To  review  a 
judgment  for  plaintiff,  defendant  prosecutes  a  writ 
of  error. 

Cantwbll  &  Smith,  tot  plaintiff  in  error. 

Habbt  a.  Fleck,  for  defendant  in  error. 

Mr.  Justice  McQoobty  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  AssTTBiPSiT,  Action  of,  |  88* — when  exclusion  of  evidence  of 
financial  condition  of  borrower  of  money  erroneous.  In  an  action 
by  a  woman  against  a  former  employer  for  money  alleged  to  have 
been  loaned  to  him  by  her,  held  that  the  exclusion  of  evidence  of 
the  financial  condition  of  the  defendant's  business,  offered  for  the 
purpose  of  showing  the  Improbability  of  the  defendant  having 
borrowed  the  money,  was  reversible  error  in  view  of  the  unsatis- 
factory character  of  the  plaintifTs  testimony. 

2.  Evidence,  |  165* — v>hat  constitute  self'serving  declarations. 
In  an  action  for  money  alleged  to  have  been  loaned  by  the  plaintiff 
to  the  defendant,  a  promissory  note  drawn  by  the  plaintiff  but  not 
signed  by  the  defendant,  held  improperly  admitted  in  evidence,  as 
it  was  but  a  self-serving  declaration. 

•See  Illinois  Notes  Dlfest,  Vols.  XI  to  XV,  and  Ciimal«tl¥0  Quarterly,  same 
tople  and  section  nnmber. 
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City  of  Chicago  v.  Walker,  201  IlL  App.   600. 


City  of  Chicago,  Defendant  in  Error,  t.  Frank  Walker, 

alias  Clark,  Plaintiff  in  Error. 

Gen.  No.  21,509.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Ck)urt  of  Chicago;  the  Hon.  John  A.  Ui- 
HONST,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1916.    Afflrmed.    Opinion  filed  October  10, 1916. 

Statement  of  the  Case. 

Prosecution  by  the  City  of  Chicago,  plaintiff,  against 
Frank  Walker,  alias  Clark,  defendant  To  review  a 
judgment  entered  segainst  the  defendant,  he  prosecutes 
a  writ  of  error. 

Cantwbll  &  Smith,  for  plaintiff  in  error. 

Samuel  A.  Ettelson  and  Harbt  B.  Miller,  for  de- 
fendant in  error ;  Daniel  Wbbsteb,  of  connsel. 

Mr.  Justice  MoGoorty  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Appeal  and  erbob,  |  1751^ — vohen  judgment  affirmed.  Where  a 
defendant  sought  to  reverse  a  judgment  against  him  on  the  ground 
that  the  trial  court  erroneously  denied  his  petition  for  a  change  of 
venue,  held  that  the  petition  not  having  been  preserved  by  certificate 
of  evidence  or  bill  of  exceptions,  the  judgment  must  be  aflinned. 

•See  Illinois  Note*  DIfesi,  VoU.  XI  to  XV,  and  CnmnlAUT*  Qvafterly. 
topic  and  Mctlon  number. 
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Carl  Hansen,  Plaintiff  In  Error,  t.  Darld  A.  Stein, 
Dayld  B.  Falter  and  Louis  H«  Kohn,  suryiyors  of 
Max  Ederheimer,  lately  trading  as  Ederheimer, 
Stein  &  Company,  Defendants  In  Error. 

Oen.  No.  21,570. 

1.  Landlord  and  tenant,  |  95* — who  are  tenants  from  month  to 
month.  Tenants  of  a  building  pending  negotiation  for  a  lease  for 
years,  rental  payable  monthly,  held  tenants  from  month  to  month, 
and  liable  for  use  and  occupation. 

2.  Evidence,  §  44* — presumption  <u  to  repair  and  improvement  of 
premises  for  tenant's  own  benefit.  A  tenant  is  presumed  to  repair 
and  improve  the  premised  for  his  own  benefit. 

3. .  Landlord  and  tenant,  §  223** — when  landlord  not  liable  for 
improvements.  In  an  action  for  use  and  occupation,  held  that  the 
defendants  could  not  counterclaim  for  the  value  of  improvements 
placed  on  the  premises  by  them  where  they  did  not  contend  that 
the  landlord  did  anything  more  than  assent  to  the  improvements 
nor  that  they  were  to  the  betterment  of  the  premises. 

4.  Landlord  and  tenant,  |  456* — when  riffht  of  abandonment 
waived.  Where  tenants  continued  two  months  in  possession  of 
premises  after  the  refusal  of  the  landlord  to  execute  a  lease  in 
writing,  as  the  tenants  claimed  he  had  promised  to  do,  held  that 
though  such  refusal  be  regarded  as  a  constructive  eviction,  the  ten- 
ants' remaining  in  possession  amounted  to  a  waiver  of  the  right  of 
abandonment 

6.  Landlord  and  tenant,  S  223* — when  landlord  not  liable  for 
improvements.  In  an  action  for  use  and  occupation  of  prem- 
ises, held  that  the  tenants  could  not  counterclaim  for  damages  for 
the  value  of  improvements  placed  on  the  premises  by  them  on  their 
own  initiative  where  they  remained  in  possession  of  the  premises 
two  months  after  the  landlord  had  refused  to  execute  a  written  lease 
in  accordance  with  his  alleged  promise  to  do  so. 

6.  Appeal  and  error — when  presentation  of  propositions  of  law 
not  necessary  for  purpose  of  review.  The  presentation  to  the  trial 
court  of  propositions  of  law  is  not  necessary  in  order  to  permit  the 
Appellate  Court  to  determine  whether  or  not  evidence  presented 
tends  to  support  a  cause  of  action. 

7.  Assumpsit,  Action  op — what  is  measure  of  damages  for  use 
and  occupation  of  premises.  The  measure  of  damages  for  use  and 
occupation  of  premises  is  the  reasonable  rental  value  thereof. 

•See  lllinoie  Notee  Dtsert,  Vols.  XI  to  XV,  and  GnmnlatiTe  Quarterly,  tame 
ftople  and  teetloD  number. 


502  Appellate  Courts  op  Illinois. 

Hansen  v.  Stein  et  al.^  201  111.  App.  501. 

»""""—■  II     »         — -    — '■  ' 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Dsxins  W. 
Sullivan,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1915.  Reversed  and  judgment  here  with 
finding  of  fact.    Opinion  filed  October  10,  1916. 

Waltheb  &  Lanaghen,  for  plaintiff  in  error;  Wal- 
TBB  S.  Hull,  of  counsel. 

SiLBEB,  Isaacs,  Silbeb  &  Wolsy,  for  defendants  in 
error. 

Mb.  Justice  MoGoobtt  delivered  the  opinion  of  the 
court. 

Plaintiff  in  error  brought  suit  against  defendants  in 
error  for  $500  for  use  and  occupancy  of  certain  prem- 
ises. Defendants  in  error,  in  addition  to  an  aflBdavit 
of  merits,  filed  a  set-off  alleging,  in  substance,  that 
because  of  plaintiff's  wrongful  refusal  (a)  to  execute 
and  deliver  a  lease  to  defendants,  (b)  to  accept  pay- 
ment of  rent  tendered  by  defendants  and  (c)  to  recog- 
nize the  relationship  of  landlord  and  tenant  as  existing 
between  them,  defendants  were  compelled  to  move 
from  the  premises  in  question  and  thereby  suffered 
loss  and  damage  in  the  sum  of  $999,  by  reason  of 
moneys  expended  by  defendants  in  fitting  up  said 
premises  for  use  as  a  tailor  shop.  Trial  by  jury  was 
waived,  resulting  in  a  finding  of  the  issues  in  favor  of 
defendants  and  judgment  for  $46  on  defendants'  set- 
off. Plaintiff  contends  that  the  judgment  of  the  court 
below  should  be  reversed  and  judgment  entered  here 
in  favor  of  plaintiff  for  $500. 

The  principal  question  for  our  determination  is, 
does  the  evidence  in  support  of  defendants'  counter- 
claim or  set-off  for  damages  support  a  cause  of  action! 
It  is  admitted  that  defendants  entered  into  possession 
of  said  premises  and  made  repairs  or  changes  therein, 
with  the  consent  of  plaintiff,  and  under  a  verbal  agree- 
ment with  him  for  a  written  lease  of  said  premises  for 
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a  period  of  three  years,  at  $125  per  month,  commenc- 
ing May  1,  1913. 

On  June  5,  1913,  in  pursuance  to  such  verbal  agree- 
ment, plaintiff  submitted  to  defendants  a  written  form 
of  lease,  therein  limiting  the  use  of  said  premises  to  a 
tailor  shop.  Defendants  did  not  sign  such  lease,  but 
presented  to  plaintiff  a  form  of  lease  prepared  by 
them,  which  provided  that  said  premises  might  be  used 
for  any  lawful  purpose.  Plaintiff  refused  to  sign  such 
lease,  and,  on  June  24,  1913,  a  third  form  of  lease  was 
submitted  by  defendants  to  plaintiff  containing  modi- 
fied provisions  as  to  the  use  of  the  premises  and  other 
covenants  contained  in  the  original  lease  prepared  by 
plaintiff,  which  modifications,  the  evidence  tends  to 
show,  were  verbally  agreed  upon  by  and  between  the 
respective  parties.  The  plaintiff,  however,  refused 
either  to  sign  such  lease  or  to  accept  tender  of  pay- 
ment of  rent  made  by  defendants,  in  accordance  with 
said  verbal  agreement.  Defendants  continued  in  pos- 
session until  August  30,  1913,  when  they  vacated  said 
premises. 

During  June,  1913,  while  the  defendants  were  en- 
gaged in  fitting  said  premises  for  their  use,  plaintiff 
demanded  that  certain  electrical  equipment  installed 
in  said  premises  by  nonunion  workmen  employed  by 
defendants  be  torn  out,  or  that  defendants  pay  $100  in 
settlement  of  labor  troubles  that  ensued  (including  a 
strike)  in  the  building  in  question.  Defendants  re- 
fused to  accede  to  either  of  plaintiff's  said  demands, 
and  the  evidence  tends  to  show  that  because  of  such 
refusal,  plaintiff  refused  to  execute  the  written  lease 
to  defendants,  last  referred  to. 

Pending  negotiations  for  a  written  lease,  defendants 
were  only  tenants  from  month  to  month  and  liable  to 
plaintiff  for  rent  for  use  and  occupancy  of  said  prem- 
ises. 

*^The  rule  is  well  settled  that  the  wrongful  act  of 
the  landlord  does  not  debar  him  from  a  recovery  of 
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rent,  unless  the  tenant  by  such  act  has  been  deprived 
in  whole  or  in  part  of  the  possession,  either  actually 
or  constructively,  or  the  premises  rendered  useless." 
Ruhens  v.  HUl,  213  111.  523-543. 

There  was  no  meeting  of  the  minds  of  the  parties 
at  any  time  as  to  remunerating  defendants  for  the 
changes  or  repairs  made  by  them  on  said  premises 
during  their  occupancy  thereof.  It  is  a  well-settled 
rule  of  law  that : 

^^A  landlord  is  not  liable  to  his  tenant  for  the  value 
of  improvements  voluntarily  made  by  the  latter,  in  the 
absence  of  an  agreement  creating  such  liability;  the 
tenant's  right  extending  no  further  than  that  of  re- 
moval of  them  before  the  expiration  of  his  term."  24 
Cyc.  1104.    Bedford  v.  Bedford,  136  111.  354-362. 

The  tenant  is  presumed  to  repair  and  improve  for 
his  own  benefit.    Gocio  v.  Day,  51  Ark.  46. 

It  has  been  held  that  a  special  promise  may  be  im- 
plied from  conduct,  and  that  if  the  landlord  leads  the 
tenant  to  believe  that  the  value  of  the  improvements 
he  may  thereafter  put  upon  the  premises  will  be  de- 
ducted from  the  rent,  a  contract  to  do  so  may  be  im- 
plied. Dufm  V.  Bagby,  88  N.  C.  91.  It  has  also  been 
held  that  if  improvements  are  made  with  the  assent  of 
the  landlord,  and  for  his  benefit,  the  law  will  imply  an 
obligation,  to  pay  for  them. 

"Merely  standing  by  without  objecting  will  not  suf- 
fice ;  there  must  be  some  act  and  encouragement  from 
the  landlord,  to  entitle  the  tenant  to  charge  the  land- 
lord."   Cornell  v.  Vanartsdalen,  4  Pa.  St.  364-373. 

It  is  not  contended  here  that  the  plaintiff  did  more 
than  assent  to  the  changes  made  in  said  premises  by 
defendants,  nor  that  such  changes  were  to  the  better- 
ment of  said  premises.  In  Yates  v.  Bachley,  33  Wis. 
185,  the  judgment  of  the  County  Court  was  reversed 
because  the  judge  instructed  the  jury  that  if  there  was 
an  agreement  for  a  lease  for  a  term  of  years,  under 
which  the  defendant  went  into  possession  of  the  prem- 
ises, and  if  the  plaintiff  refused  to  execute  such  lease, 
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the  defendant  might  recover  the  value  of  such  im- 
provements on  the  faith  of  such  agreement.  The  Su- 
preme Court  held  that  the  mere  refusal  to  execute  the 
lease  was  not  alone  sufficient,  and  that  no  recovery 
could  be  had  for  the  improvements  unless  the  defend- 
ant had  been  evicted  from  the  premises. 

In  the  instant  case  the  defendants  continued  in  pos- 
session nearly  two  months  following  plaintiff's  refusal 
to  execute  the  written  lease  last  submitted  to  him  by 
defendants.  Even  if  such  refusal  on  the  part  of 
plaintiff  should  be  regarded  as  a  constructive  eviction, 
as  contended  by  defendants'  counsel,  the  possession 
retained  by  defendants  after  such  alleged  eviction 
constituted  a  waiver  of  the  right  of  abandonment. 
Barrett  v.  Boddie,  158  111.  479.  No  constructive  evio-' 
tion  exists  without  surrender  of  possession.  Leifer- 
man  v.  Osten,  167  111.  93. 

We  are  of  opinion  that  defendants'  counterclaim  for 
damages  does  not  constitute  a  cause  of  action  and  that 
the  evidence  in  support  thereof  was  improperly  ad- 
mitted. No  propositions  of  law  were  presented  to  the 
trial  court,  and  none  are  necessary  to  permit  this 
court  to  determine  whether  or  not  the  evidence  pre- 
sented tends  to  support  a  cause  of  action.  Under  the 
evidence  the  plaintiff  is  entitled  to  recover  from  de- 
fendants the  reasonable  rental  value  of  the  premises  in 
question  during  the  period  of  defendants'  use  and  oc- 
cupancy thereof,  viz.,  June,  July  and  August,  respec- 
tively, 1913.  There  is  evidence  tending  to  show  that 
such  reasonable  rental  value  is  $125  per  month,  which 
was  the  sum  agreed  upon  by  the  parties,  and  tendered 
to  plaintiff  by  defendants,  under  their  agreement  for  a 
written  lease.  The  finding  and  judgment  of  the  Mu- 
nicipal Court  is  reversed,  with  a  finding  of  the  issues 
and  judgment  here  in  favor  of  plaintiff  in  the  sum  of 
$375. 
Judgment  reversed  and  judgment  here  with  finding  of 

fact. 
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Finding  of  fact.  We  find  that  there  wad  no  a^ee- 
ment,  express  or  implied,  on  the  part  of  plaintiff  in 
error  to  pay  defendants  in  error  for  expenditures  in 
way  of  repair  of  the  premises  in  question,  and  no  hind- 
ing  written  contract  for  a  lease  of  said  premises,  and 
that  the  reasonable  rental  value  thereof  for  the  time 
they  were  occupied  by  defendants  in  error  is  $375. 


Complete  Artificial  Stone  Company^  Defendant  In  Er- 
ror, T.  Angellne  Dynlewicz  and  Casimlr  W.  Dynie- 
wiez,  Plaintiffs  in  Error. 

Gen.  No.  21,582.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Shebidan  E. 
Fry,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court  at  the 
Ck:tober  term,  1916.  Reversed  and  remanded.  Opinion  filed  October 
10,  1916. 

Statement  of  the  Case. 

Action  by  the  Complete  Artificial  Stone  Company,  a 
corporation,  plaintiff,  against  Angeline  Dyniewicz  and 
Casimir  W.  Dyniewicz,  defendants.  To  review  a  judg- 
ment for  plaintiff,  defendants  prosecute  a  writ  of 
error, 

Alphonse  Lbfkow,  for  plaintiffs  in  error. 

RoscoE  L.  Roberts,  for  defendant  in  error. 

Mr.  Justice  MoGooety  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Decision* 

Vknub,  I  10* — when  motion  for  change  of  erroneously  refused. 
Thej*efuBal  of  the  trial  cqurt  to  grant  the  defendants'  motion  for 
a  change  of  venue,  held  reTerslble  error  under  the  ruling  in  Feigen 
V.  Shaeffer,  256  III.  493. 


First  National  Bank  of  Allegan,  Michigan,  Defendant 
in  Error,  t.  Chicago  Sanitary  Bag  Company,  Plain- 
tiff In  Error. 

Gen.  No.  21,601.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Sheridan  E. 
Fry,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1915.    Affirmed.    Opinion  filed  October  10,  1916. 

Statement  of  the  Case. 

Action  by  the  First  National  Bank  of  Allegan,  Mich- 
igan, plaintiff,  against  the  Chicago  Sanitary  Rag 
Company,  a  corporation,  defendant.  To  review  a 
judgment  for  plaintiflF,  defendant  prosecutes  a  writ  of 
error. 

Benjamin  P.  Bueebebo,  for  plaintiff  in  error. 

MusGRAVE,  Oppbnhbim  &  Lee,  f or  defendant  in  error. 

Mb.  Justice  McGoortt  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

CoKTiNUANCE,  §  66* — whcn  refusal  of  motion  for  on  ground  of 
absence  of  material  witness  is  harmless  error.  Refusal  of  the  trial 
court  to  grant  the  defendant's  motion  for  a  continuance  on  the 
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ground  of  the  absence  of  a  material  witness,  held  not  revereible 
error  where  the  affidavit  filed  in  support  of  the  motion,  though  set- 
ting forth  that  the  witness  was  an  important  witness  for  the  de- 
fendant, that  it  had  a  good  defense  to  the  action  as  set  forth  ^  the 
affidavit  of  merits,  that  the  witness  could  substantiate  the  allega- 
tions therein  if  be  were  present  and  that  without  his  presence  the 
defendant  would  be  greatly  prejudiced,  did  not  set  forth  the  par- 
ticular facts  to  which  such  witness  would  testify  if  present  at  the 
trial,  and  did  not  show  diligence  on  the  part  of  the  defendant  to 
procure  the  attendance  of  such  witness. 


Michael  Eramp  et  al.,  Plaintiffs  In  Error^  t.  Louis 
Thexton  et  al.,  Defendants  In  Error. 

Gen.  No.  21,673.    (Not  to  be  reported  In  full.) 

Error  to  the  Superior  Court  of  Cook  county;  the  Hon.  Whlum 
F^NiMORE  CooPEB,  Judgo,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1915.  Affirmed.  Opinion  filed  October 
10,  1916. 

Statement  of  the  Case. 

Suit  by  Michael  Kramp  et  al.,  complainants,  against 
Louis  Thexton  et  al.,  defendants,  to  foreclose  a  mort- 
gage. To  review  an  order  setting  aside  a  personal  de- 
ficiency decree  entered  against  Louis  Thexton,  the 
complainants  prosecute  a  writ  of  error. 

This  case  was  before  the  Appellate  Court  on  a  for- 
mer appeal  in  Kramp  v.  Kramp,  185  IlL  App.  464, 
wherein  a  decree,  ordering  that  certain  premises  in 
which  Louis  Thexton  owned  the  equity  be  sold  subject 
to  a  first  mortgage  to  pay  a  second  mortgage,  was  af- 
firmed. After  sale  of  the  premises  an  order  was  en- 
tered in  the  Superior  Court  approving  the  sale,  and 
a  personal  deficiency  judgment  was  entered  against 
Louis  Thexton  and  the  one  who  had  executed  the  sec- 
ond mortgage.    On  motion  by  Louis  Thexton  an  order 
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was  entered  by  another  judge  of  the  Superior  Court, 
modifying  the  decree  by  setting  it  aside  so  far  as  it 
made  Louis  Thexton  liable  for  the  deficiency.  To  re- 
view that  order  the  complainants  prosecute  this  writ 
of  error. 

Hamlin  &  Toplifp,  for  plaintiffs  in  error. 

Harvey  Strioki-br,  for  defendants  in  error. 

Mr.  Justice  McGoortt  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  CouBTS — iDhen  Superior  Court  power  to  vacate  order  or  decree. 
The  Superior  Court  has  the  discretionary  power  at  any  time  during 
the  term  at  which  an  order  or  decree  in  a  cause  has  been  entered, 
whether  it  be  interlocutory  or  final,  to  vacate  and  set  it  aside  for 
such  cause  as  may  be  necessary  to  promote  Justice. 

2.  CoTJBTS — when  judge  of  Superior  Court  power  to  set  aside 
judgment  entered  hy  another  judge.  A  Judge  of  the  Superior  Court 
has  the  power  in  a  proper  case  to  set  aside  a  personal  deficiency 
judgment  entered  in  foreclosure  proceedings  by  another  Judge  of 
the  same  court  during  the  same  term  at  which  the  motion  therefor 
is  made. 

3.  MoBTOAOES,  f  635* — when  personal  deficiency  decree  properly 
set  aside.  Where  the  record  in  a  foreclosure  suit  showed  that  one 
against  whom  a  personal  deficiency  decree  had  been  entered  had 
taken  the  real  estate  in  question  subject  to  incumbrances  and  had 
not  assumed  them,  there  being  no  allegations  in  the  bill  of  complaint 
and  no  finding  prior  to  the  decree  of  sale  of  any  personal  liability 
on  his  part,  held  that  the  decree  was  properly  set  aside  on  his 
motion. 

•Bm  nUnois  Notes  Dlffett,  Vols.  XI  to  XT,  and  CnmulatlTo  Qnartoriy,  tame 
^plo  mad  leetloB  numbor. 
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The  stag  Co.  v.  Union  Bank  of  Chicago,  201  111.  App.  510. 

.  « 


The  Stag  Company,  Plaintiff  In  Error,  t.  Union  Bank 
of  Ghlcagoi,  Defendant  In  Error. 

Gen.  No.  21,688.    (Not  to  be  reported  In  fall;) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  D.  H.  Wams- 
LET,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
October  term,  1915.  Reversed  with  finding  of  fact  Opinion  filed 
October  10,  1916. 

Statement  of  the  Case. 

Action  by  the  Stag  Company,  a  corporation,  plain- 
tiff, against  the  Union  Bank  of  Chicago,  a  corporation, 
defendant,  to  recover  the  amount  of  a  postdated  check 
drawn  by  the  plaintiff  on  the  defendant  and  paid  by 
the  latter  before  the  day  of  its  date  and  before  notice 
to  stop  payment  given  before  the  day  of  its  date.  To 
review  a  judgment  for  a  part  of  the  amount  claimed, 
plaintiff  prosecutes  a  writ  of  error. 

Meybb  Mobton,  for  plaintiff  in  error. 

Chbistian  C.  H.  Zillman,  for  defendant  in  error. 

Mb.  Justiob  MoGoobty  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Banks  and  banking,  f  140* — when  hanh  Uahle  to  drawer  for 
payment  before  due  of  postdated  check.  Where  the  drawer  of  a 
postdated  check  notified  the  bank  on  which  it  was  drawn  before  the 
day  of  its  date  not  to  pay  it  but  the  bank  had  already  paid  it,  held 
that  the  drawer  could  recover  the  full  amount  of  the  check  from 
the  bank,  though  the  drawer  admitted  that  it  had  received  goods 
and  money  from  the  payee,  who  had  cashed  the  check,  which  it  had 
applied  in  payment  of  the  payee's  general  indebtedness  to  it,  the 
bank  not  contending  that  the  payee,  on  making  the  payment,  had 
directed  the  drawer  as  to  the  manner  in  which  the  payment  shoald 
be  applied  on  his  indebtedness. 

» 

•See  miBoto  Notes  DUent.  Vols.  XI  to  XV,  md  CnmiUatlTo  <|iiart«rly. 
\oplo  »nd   section  nomber. 
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Dranicki  v.  Oglozinski,  201  111.  App.  511. 


Stanley  Dranicki,  Defendant  In  Error,  t.  Julian  B. 

Oglozinskl,  Plaintiff  In  Error. 

Oen.  No.  21,706.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  E. 
Rtak,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1916.    Affirmed.    Opinion  filed  October  10,  1916. 

Statement  of  the  Case. 

Action  by  Stanley  Dranicki,  plaintiff,  against  Julian 
B.  Oglozinski,  defendant.  To  review  a  judgment  for 
plaintiff,  defendant  prosecutes  a  writ  of  error. 

Mteb  HL  Gladstqnb,  for  plaintiff  in  error. 

Geobge  M.  Weichblt,  for  defendant  in  error. 

Mb.  Justice  McGoobty  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

MuinciPAL  Court  of  Chicago,  f  31* — when  judgment  affirmed  on 
appeal.  Where  the  record  on  appeal  contained  no  bill  of  exceptions 
or  stenographic  report,  but  merely  contained  what  purported  to  be 
a  statement  of  facts  which  was  so  incomplete  and  insufficient  as 
not  to  enable  the  court  to  say  that  a  verdict  for  the  plaintiff  was 
against  the  manifest  weight  of  the  evidence,  the  Judgment  was 
affirmed. 

•8m  nilBols  Notes  Digest,  Vols.  XI  to  XV.  and  CmnalattTo  Qoarterly,  nme 
tople  mad  lecUon  number. 
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Israelstam  v.  United  States  Casualty  Co.,  201  IlL  App.  512. 


H.  and  A.  Israelstam^  trading  as  Orant  Works  Fair, 
Appellees^  t.  United  States  Casualty  Company, 
Appellant. 

Gen.  No.  20,86S.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Eoinrin) 
K.  Jabecki,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  AfBrmed.  Opinion  filed  October  18, 1916. 
Rehearing  denied  November  3,  1916. 

Statement  of  the  Case. 

Action  by  H.  and  A.  Israelstam,  copartners,  trading 
as  Grant  Works  Fair,  plaintiffs,  against  the  United 
States  Casualty  Company,  a  corporation,  defendant, 
on  a  policy  of  burglary  insurance.  From  a  judgment 
for  plaintiflFs,  defendant  appeals. 

Moses,  Rosenthal  &  Kennedy,  for  appellant;  Wal- 
ter Bachrach,  of  counsel.  * 

Rose,  Symmes  &  Kirkland  and  John  L.  Fogle,  for 
appellees. 

Mr.  PREsmiNQ  Justice  0  'Connob  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Appeal  aito  error,  f  878* — when  queation  of  insufficiency  of 
evidence  to  sustain  judgment  may  not  te  raised  on  appeal.  The 
contention  that  the  evidence  was  insufficient  to  support  the  amonnt 
of  a  Judgment  cannot  be  raised  for  the  first  time  in  the  appeUant's 
reply  brief. 

2.  Insurance,  §  704* — tohen  judgment  toil!  not  he  set  a9%de  w 
appeal  as  unsupported  hy  evidence.  In  an  action  on  a  policy  of 
burglary  insurance,  providing  that  there  could  be  no  recovery  for 
loss  if  the  accounts  and  records  of  the  assured  were  not  so  kept 

*See  Illinois  Notes  Divest,  Volt.  XI  to  XV,  and  OmnnUtlTe  Qnartariy,  mmf 
loplc  and  section  number. 
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that  the  actual  loss  could  he  accurately  determined  therefrom,  held 
that  the  Appellate  Court  could  not  say  that  the  finding  of  the  trial 
court  that  the  loss  could  he  determined  from  the  accounts  and 
records  was  not  supported  hy  evidence  which  tended  to  show  that 
the  plaintiffs  kept  a  ledger,  cashhook,  checkbook,  invoices,  sales 
slips  and  an  inventory,  the  latter  being  made  up  some  months  be- 
fore the  loss,  and  including  testimony  of  one  of  the  plaintiffs  that 
from  these  the  amount  of  the  loss  could  be  determined,  where  the 
inventory,  invoices,  sales  slips  and  checkbook  were  not  preserved 
in  the  record. 

3.  Insurance,  f  287* — what  is  purpose  of  condition  in  poUoy  for 
keeping  of  accounts.  On  an  appeal  by  an  insurer  from  a  judgment 
for  a  loss  entered  in  favor  of  the  insured  under  a  policy  of  burglary 
insurance,  providing  that  there  could  be  no  recovery  for  loss  if  the 
accounts  and  records  of  the  insured  were  not  so  kept  that  the 
actual  loss  could  be  accurately  determined  therefrom,  held  that 
the  Judgment  would  not  be  reversed  on  the  ground  that  the  con- 
dition in  respect  to  the  keeping  of  accounts  had  not  been  fulfilled 
by  the  insured  where  it  was  not  claimed  that  the  judgment  did 
not  represent  the  amount  of  the  loss,  as  such  condition  was  merely 
intended  to  protect  the  insurer  against  an  excessive  claim. 


•8m  nilnolii  Notes  Dices!,  Vols.  XI  to  XT,  aad  CwnnliittTo  Qnaiiorly, 
toplo  aad  Mctlon  nnmbor. 
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SulUvan  et  al.  v.  Catholic  Order  of  Foresters,  201  lU.  App.  514. 


John  Sullivan  and  Margaret  SuUlTan,  Appellees,  t. 
Catholle  Order  of  Foresters,  Appellant. 

Gen.  No.  21,360.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Cuntoh 
F.  Ibwin,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1916.  Affirmed.  Opinion  filed  October  18,  1916. 
Rehearing  denied  October  30,  1916. 


Statement  of  the  Case. 

Action  by  John  SulKvan  and  Margaret  Sullivan, 
plaintiffs,  against  the  Catholic  Order  of  Foresters,  de- 
fendant, on  a  benefit  certificate  issued  by  the  defendant 
insuring  the  life  of  the  plaintiffs'  son.  From  a  judg- 
ment for  plaintiffs,  defendant  appeals. 

Edmund  S.  Cummings,  for  appellant. 

QuiN  O'Bribn,  for  appellees;  Munson  T.  Cask,  of 
counsel. 

Mr.  Presiding  Justice  O'Connor  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Insubance — when  evidence  suillcieni  to  ahoto  erroneoui  re- 
cording of  true  answer  by  examining  physician.  In  an  action  on  a 
benefit  certificate  Issued  by  a  fraternal  insurance  society,  where  the 
defense  was  that  a  warranted  answer  to  a  question  in  the  applica- 
tion, as  to  whether  the  insured  had  within  a  certain  time  sought 
medical  advice,  was  false,  and  it  was  contended  by  the  plaintiffs 
that  the  applicant  had  given  a  true  answer  but  that  the  defend- 
ant's examining  phsrsician  had  erroneously  recorded  it,  held  that 
the  court  could  not  say  that  a  Judgment  for  the  plalntiffB  was 
manifestly  against  the  weight  of  the  evidence. 
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2.  Insubance,  §  761* — when  error  of  examining  physician  in  re- 
cording true  answer  will  not  defeat  recovery.  In  an  action  on  a 
benefit  certificate  issued  by  a  fraternal  insurance  society  where 
the  defense  was  that  a  warranted  answer  to  a  question  in  the  ap- 
plication, as  to  whether  the  insured  had  within  a  certain  time 
sought  medical  advice,  was  false,  held  that  if  the  question  had 
been  truthfully  answered  but  the  defendant's  examining  physician 
had  made  a  mistake  in  writing  it  down,  a  recovery  on  the  certifi- 
cate would  not  thereby  be  defeated. 


6.  N.  Nelson,  Appellee,  t.  The  Hemlandet  Company, 

Appellant. 

Gen.  No.  21,370.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Hugh  J. 
Keabns,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1915.    Affirmed.    Opinion  filed  October  18,  1916. 

Statement  of  the  Case. 

Action  by  G.  N.  Nelson,  plaintiff,  against  the  Hem- 
landet Company,  defendant,  to  recover  damages  for 
the  breach  of  a  contract  of  employment  of  the  plain- 
tiff by  the  defendant.  From  a  judgment  for  plaintiff, 
defendant  appeals. 

O.  D.  Olson,  for  appellant. 

Brothers  &  Miixs,  for  appellee ;  Elmer  D.  Brothers, 
of  counsel. 

Mr.  Presiding  Justice  O'Connor  delivered  the  opin- 
ion of  the  court. 

*N^«  Illlnoifi  Noten  Dis«st»  Vols.  XI  to  XV,  and  CumalatlTe  Quarterly,  same 
topic  and  section  nomber. 
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Kaber  v.  Borland,  201  IlL  App.  616. 

Abstract  of  the  Deeislon. 

1.  Master  akd  sebvaivt,  §  50* — when  evidence  sufficient  to  Mhow 
wrongful  discharge  of  servant.  In  an  action  to  recover  damages 
for  the  breach  of  a  contract  of  employment  of  the  plaintiff  by  the 
defendant,  where  the  latter  contended  that  the  plaintiff  was  right- 
fully discharged  on  account  of  incompetency,  inefficiency  and  indo- 
lence, held  that  a  verdict  for  the  plaintiff  was  not  manifestly 
against  the  weight  of  evidence. 

2.  Masteb  and  servant,  §  42* — when  action  lies  for  iMreach  of 
contract  of  employment.  In  an  action  to  recover  damages  for  the 
breach  of  a  contract  of  employment  of  the  plaintiff  by  the  defendant, 
held  that  the  defendant's  contention  that  the  action  was  to  reco?er 
salary  and  commissions,  on  the  theory  that  the  contract  was  still 
in  force,  was  untenable,  the  action  being  one  for  breach  of  contract 

3.  Master  and  servant,  §  52* — what  is  measure  of  damages  of 
for  breach  of  contract  of  employment.  In  an  action  for  damages 
for  breach  of  a  contract  of  employment  by  an  employer,  both  dam- 
ages already  accrued  and  that  might  thereafter  accrue  up  to  the 
time  of  the  trial  may  be  recovered. 


Mary  Kaber,  Administratrix^  Appellee,  t.  Harriet  B. 

Borland,  Appellant. 

Gen.  No.  21,377.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Wor 
LiAM  Fenimobe  Cooper,  Judge,  presiding.  Heard  in  the  Branch  Ap- 
pellate Court  at  the  March  term,  1915.  Reversed,  with  finding  of 
fact  Opinion  filed  October  18,  1916.  Certiorari  denied  by  Supreme 
Court  (making  opinion  final). 

Statement  of  the  Case. 

Action  by  Mary  Kaber,  administratrix  of  the  estate 
of  Frank  Kaber,  deceased,  plaintiff,  against  Harriet 
B.  Borland,  defendant,  to  recover  damages  for  the 
death  of  the  plaintiff's  intestate,  alleged  to  have  been 

•See  IlllnolH  Notes  Digest,  Vols.  XI  to  X\%  and  Camulfttlve  Qnarteiir, 
topic  and  Kectlon  number. 
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Mir     Ill  _  I      I  ' "^ 

caused  by  the  defendant's  negligence.  From  a  judg- 
ment for  plaintiff,  defendant  appeals. 

The  evidence  tended  to  show  that  the  deceased  was 
a  bright  boy  between  fourteen  and  fifteen  years  of  age ; 
that  defendant  owned  and  maintained  a  building  in 
Chicago,  which  was  nine  stories  in  height  and  occupied 
by  ten  or  twelve  tenants.  The  deceased  was  employed 
as  a  delivery  boy  for  one  of  the  tenants  occupying  the 
fourth  floor  of  the  building.  The  rear  of  the  building 
faced  an  alley,  and  extending  along  the  rear  of  the 
building  was  a  platform  about  three  and  one-half  feet 
wide  and  four  feet  high.  A  freight  elevator,  which 
was  used  by  the  various  tenants  and  was  operated  and 
controlled  by  defendant,  opened  on  this  platform. 
This  opening  into  the  elevator  shaft  was  about  seven 
and  one-half  feet  wide  and  was  closed  by  two  iron 
doors  extending  horizontally  across  the  same.  The 
doors  operated  up  and  down,  coming  together  in  the 
middle.  By  pushing  the  lower  door  down  the  upper 
door  would  rise.  These  doors  were  fastened  together 
on  the  inside  by  rods  or  latches,  and  could  not  be 
opened  from  the  outside  except  by  pressure  in  the  cen- 
ter, which  would  release  the  rods  or  latches.  From 
the  platform  on  the  outside,  the  position  of  the  ele- 
vator could  not  be  ascertained  except  by  opening  the 
doors  and  looking  up  or  down  the  shaft.  There  was  a 
push  button  at  the  side  of  the  opening  which  operated 
a  signal  or  buzzer  inside  of  the  elevator,  and  served  to 
notify  the  operator  that  the  elevator  was  wanted  at 
the  platform. 

The  deceased  had  been  in  the  employ  of  one  of  the 
tenants  on  the  fourth  floor  for  two  or  three  weeks 
prior  to  the  accident,  and  had  ridden  up  and  down  in 
the  elevator  in  the  performance  of  his  duties  several 
times  each  day.  Just  prior  to  the  accident  he  went 
down  on  the  elevator  with  a  delivery  cart  to  the  plat- 
form.   Afterwards  he  returned  with  some  castings  on 
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the  cart.  The  elevator  stopped  at  the  platform  but 
he  was  unable  to  get  in  on  account  of  its  being  loaded. 
The  doors  were  closed  and  the  elevator  ascended  to 
the  seventh  floor.  The  signal  then  indicated  to  the 
operator  that  the  elevator  was  wanted  at  the  fourth 
floor  and  also  in  the  basement,  which  was  some  eight- 
een feet  below  the  platform  or  first  floor.  The  de- 
ceased, who  was  waiting  on  the  platform  for  the  car, 
stuck  his  head  between  the  doors,  into  the  elevator 
shaft,  and  as  he  did  so  the  car  descending  struck  his 
head,  and  he  was  killed  instantly.  There  was  testi- 
mony by  a  witness  who  was  in  the  basement  of  the 
bottom  of  the  elevator  shaft,  to  the  effect  that  he  saw 
the  doors  opening  on  the  platform  and  the  deceased 
put  his  head  through  the  opening  in  the  doors  and  look 
up  in  the  elevator  shaft ;  that  before  he  could  warn  the 
deceased  of  his  danger  he  was  struck  by  the  car. 

The  evidence  also  tended  to  show  that  the  latches  or 
rods  fastening  the  two  doors  together  were  out  of  re- 
pair and  out  of  position ;  that  when  the  latches  or  rods 
were  in  position  the  doors  remained  closed  unless 
forced  apart. 

Ralph  P.  Potter,  for  appellant;  Wilkebson,  Cas- 
SELs  &  Potter,  of  counsel. 

P.  R.  BoYLAN  and  H.  R.  Lloyd,  for  appellee. 

Mr.  Presiding  Justice  O'Connor  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Ei£VATOBS,  f  21* — When  hoy  opening  door  to  elevator  ihaft 
guilty  of  contributory  negligence.  In  an  action  for  the  deaUi  of  a 
fourteen-year-old  boy,  resulting  from  his  being  struck  on  the  head 
by  a  descending  freight  elevator,  after  he  had  opened,  from  the 

*8e«  niinolfl  Notes  Divest,  VeU.  XI  to  XV,  and  CumultttlTe  Qmuierlj,  ■•■^ 
topic  and  section  number. 
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outside,  a  door  to  the  elevator  shaft  and  looked  in,  with  the  object 
of  ascertaining  the  position  of  the  elevator,  where  the  undisputed 
evidence  showed  that  the  elevator  was  in  charge  of  an  operator,  that 
the  door  was  not  intended  to  be  opened  from  the  outside  and  that  a 
push  button  was  placed  outside  the  door  for  the  purpose  of  sig- 
naling the  operator,  held  that  the  deceased  wa§  not  in  the  exercise 
of  ordinary  care  for  his  own  safety  and  that  no  recovery  could  be 
had,  there  being  no  claim  of  wanton  and  wilful  negligence  on  the 
part  of  the  defendant,  the  owner  of  the  building. 

2.  ETlevatobs,  §  13* — what  is  effect  of  violation  of  ordinance  hy 
owner  of  tuilding.  In  an  action  for  death  of  a  prospective  passen- 
ger on  an  elevator,  who,  having  opened  the  door  of  the  shaft 
and  looked  in  so  as  to  ascertain  the  position  of  the  elevator, 
v/as  thereupon  struck  on  the  head  by  it  and  killed,  held  that  the 
deceased's  lack  of  care  for  his  own  safety  would  bar  a  recovery, 
though  the  defendant  had  violated  an  ordinance  in  not  keeping  the 
door  in  repair,  so  that  it  could  not  be  opened  from  the  outside, 
wilful  and  wanton  negligence  on  the  part  of  the  defendant  not 
being  alleged. 


Ella  Miller,  Administratrix,  Appellee,  t.  Illinois  Cen- 
tral Railroad  Company,  Appellant. 

Gen.  No.  21,402.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Chablxs 
H.  Bowles,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1915.  Reversed  and  remanded  with  directions. 
Opinion  filed  October  18,  1916. 

Statement  of  the  Case. 

Proceedings^ under  the  Workmen's  Compensation 
Act,  instituted  by  Ella  Miller,  administratrix  of  the 
estate  of  James  H.  Miller,  deceased,  complainant, 
against  the  Illinois  Central  Kailroad  Company,  re- 
spondent, to  recover  for  the  death  of  the  plaintiff's  in- 
testate, claimed  to  have  been  killed  by  being  struck 

•See  nilnoifl  Notes  Digest,  Vols.  XI  to  XV.  and  CumaUtlve  Qaarterlj,  same 
topic  QDd  lectloii  number. 
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by  the  respondent's  train.  To  review  proceedings  be- 
fore the  Industrial  Board,  wherein  an  award  was  made 
to  the  claimant,  the  respondent  brought  the  record  to 
the  Circuit  Court  of  Cook  county  by  common-law  writ 
of  certiorari.  From  an  order  of  that  court  quashing 
the  writ  and  dismissing  the  respondent's  x>6tition,  the 
respondent  appeals. 

Vernon  W.  Fosteb  and  John  G.  Dbennan,  for  ap- 
pellant ;  Blewett  Lee  and  Walteb  S.  Hobton,  of  coTm- 
sel. 

-  No  appearance  for  appellee. 

Mr.  pREsroiNG  Justice  0  'Connob  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

Workmen's  Compensation  Act,  §  4* — when  inapplicable  to  inter- 
state  railroad  employees.  The  Workmen's  Compensation  Act  has 
no  application  to  injuries  received  by  railroad  employees  while  both 
the  employee  and  the  railroad  company  are  engaged  in  Interttate 
commerce  and  the  employer's  liability  in  sach  case  is  governed  ex- 
clusively by  the  Federal  Employers'  LiabiUty  Act,  regardless  of  the 
question  of  negligence  or  want  of  negligence  of  either  party. 

•See  Illinois  Notes  Divest,  Yolfl.  XI  to  XT,  and  Cnmnbittve  Qaaiiertr,  mmt 
topic  Aiul  section  number. 
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Weifenbach  v.  White  City  Const  Co.,  201  111.  App.  521. 


Mabel  Hendriekson  Welfenbach^  Appellee,  t.  White 
City  Construetion  Company,  Appellant. 

Oen.  No.  21,407.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Chabum  a.  McDonald,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1915.  Affirmed  on  remittitur. 
Opinion  filed  October  18,  1916. 

Statement  of  the  Case. 

Action  by  Mabel  Hendriekson  Weifenbach,  plaintiff, 
against  the  White  City  Construction  Company,  de- 
fendant, for  personal  injuries.  From  a  judgment  for 
plaintiff,  defendant  appeals.. 

August  24,  1907,  plaintiff,  then  a  young  woman,  in 
company  with  a  young  man  visited  the  ** White  City," 
an  amusement  park  located  in  Chicago,  for  an  eve- 
ning's entertainment.  In  the  park  there  was  a  con- 
trivance known  as  the  ** Whizz,"  which  consisted 
principally  of  a  chute  starting  from  a  height  of  about 
twenty-two  feet  and  descending  in  curves  and  bumps 
to  the  ground,  where  the  patron  landed  on  a  hair  mat- 
tress covered  with  heavy  duck  canvas.  The  mattress 
was  inclosed  by  frames  to  which  it  was  securely  fast- 
ened. A  person  desiring  to  slide  down  the  chute  was 
admitted  through  a  gate,  upon  the  payment  of  a  fee. 
Plaintiff,  after  watching  for  some  time  several  persons 
coming  down  the  chute  and  landing  on  the  mattress, 
paid  the  admission  fee,  slid  down  the  chute,  and  as 
she  landed  on  the  mattress  her  left  ankle  was  severely 
sprained.  The  negligence  charged  in  the  second  count 
was  that  the  covering  of  the  mattress  was  torn,  ripped, 
loose,  unfastened,  and  dangerous  and  unsuitable. 

Bbickwood  &  Bbickwood  and  Thoenton  &  Chaitcel- 
LOB,  for  appellant. 


522  Appellate  Courts  of  Illinois. 

Weifenbach  v.  White  City  Const.  Co.,  201  III.  App.  621. 

Edwabd  J.  Geeen,  for  appellee. 

Mb.  Presiding  Justice  0  'Connor  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Negligence,  §  187* — when  evidence  iutflcient  to  shoio  that  ap- 
pliance in  amusement  park  ia  defective.  In  an  action  for  injorieB 
sustained  by  one  sliding  down  an  amusement  device  known  as  a 
"Whizz,"  consisting  of  an  inclined  chute  at  the  bottom  of  which 
was  a  mattress  designed  to  receive  patrons,  evidence  held  to  justify 
a  finding  that  the  covering  of  the  mattress  was  torn  and  that  the 
plaintiff's  foot  was  caught  therein  and  her  ankle  sprained. 

2.  Appeal  and  ebrob,  §  1699* — when  error  in  refusal  to  direct 
verdict  for  defendant  waived.  Where,  at  the  close  of  all  the  evi- 
dence introduced  in  an  action  for  negligence,  the  defendant  moved 
for  a  directed  verdict  of  not  guilty  but  did  not  renew  a  motion 
made  at  the  close  of  the  plaintiff's  case  to  find  the  defendant  not 
guilty  on  a  particular  count,  held  that  the  failure  to  renew  the 
motion  waived  any  error  in  refusing  to  grant  it 

3.  Appeal  and  ebkor,  §  1520* — when  refusal  of  court  to  direct 
verdict  on  one  count  is  harmless  error.  Where  there  is  evidence 
sufficient  to  sustain  a  verdict  for  the  plaintiff  on  one  count  at  a 
declaration,  the  refusal  of  the  court  to  direct  a  verdict  for  the 
defendant  on  another  count  is  harmless,  even  though  erroneous. 

4.  Evidence,  f  171* — when  admissions  against  interest  admis- 
HMe.  In  an  action  for  personal  injuries,  admissions  against  interest 
of  the  plaintiff  made  after  the  accident  are  admissible. 

5.  Appeal  and  ebbob,  f  1491* — when  exclusion  of  admissions  of 
party  harmless  error.  Where,  in  a  personal  injury  action,  a  witness 
for  the  defendant  was  permitted  without  objection  to  testify  as  to 
what  the  plaintiff  said  after  the  accident,  and  the  record  failed  to 
show  that  the  defendant  offered  to  prove  any  further  admissions  by 
the  plaintiff,  held  that  the  defendant  could  not  complain  of  a  prior 
ruling  excluding  testimony  as  to  the  plaintiff*8  admission. 

6.  Negligence,  {|  205* — tvhen  instruction  not  ifisufffdent.  An 
instruction  in  a  personal  injury  action  to  the  effect  that  the  plaintiff 
was  not  bound  to  prove  her  case  beyond  a  reasonable  doubt  but  only 
by  a  preponderance  of  the  evidence,  that  if  the  evidence  bearing 
upon  the  case  preponderated  in  her  favor,  although  but  slightly.  It 
vould  be  sufficient  for  the  jury  to  find  in  her  favor,  held  not  open 

*See  IlllnolA  Notes  Digest,  Volt.  XI  to  XV,  and  CumiUaUv^  guarteri/.  warn* 
topio  apd  lectlon  number* 


Chicago — Fiest  Distbict — October,  1916.       523 

Weifenbach  v.  White  City  Const.  Co.,  201  III.  App.  521. 

to  the  objection  that  the  plaintiff's  case  was  not  defined,  that  the 
jury  were  left  to  determine  what  evidence  bore  upon  it  and  that 
it  left  out  altogether  the  defendant's  case. 

7.  Negligence,  $  214* — wTien  instruction  referring  jury  to  decla- 
ration not  erroneous.  An  instruction  in  a  personal  injury  action 
which  told  the  jury  that  if  they  believed  from  the  evidence  that  the 
plaintiff  had  proven  the  allegation  of  certain  counts  of  the  declara- 
tion by  a  preponderance  of  the  evidence,  and  that  she  had  suffered 
and  sustained  injuries  in  the  manner  charged  in  such  counts  and 
that  she  was  in  the  exercise  of  ordinary  care  and  free  from  negli- 
gence, they  should  find  the  defendant  iniHty,  held  not  open  to  the 
objection  that  the  jury  were  left  to  determine  what  the  allegations 
of  such  counts  were. 

8.  Negligence,  §  88* — when  doctrine  of  assumed  risk  inapplica- 
ble. The  doctrine  of  assumed  risk  rests  upon  and  grows  out  of 
the  contractual  relation  which  exists  between  master  and  servant, 
and  is  not  Involved  in  negligence  cases  where  such  relation  does 
not  exist. 

9.  New  trial,  §  107* — when  verdict  may  not  be  impeached  by 
affidavits  of  jurors.  An  affidavit  in  a  personal  injury  action  tending 
to  show  that  jurors,  when  deliberating  in  the  jury  room,  had  in- 
cluded in  their  verdict  items  for  doctor's  bills,  attorney's  fees,  etc., 
held  not  receivable  in  support  of  the  defendant's  contention  that 
the  verdict  was  excessive. 

10.  Damages,  §  115* — when  verdict  for  personal  injuries  exces- 
sive. A  judgment  for  $5,625  entered  in  a  personal  injury  action  in 
favor  of  a  woman  who  had  sustained  a  sprain  of  one  of  her  ankles, 
ordered  reversed  unless  the  plaintiff  should  remit  to  $3,000. 

*»ee  minols  Notes  Dlffeit,  Yoli.  XI  to  XY,  and  OumoUtlT*  Quvterlj,  Mime 
topic  Mid  Mctlon  munbcr. 
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The  People  v.  Wenglarz,  201  lU.  App.  524. 


The  People  of  the  State  of  lUiBois  ex  rel.  Annie  Mick- 
arezylc,  Defendant  in  Error^  t.  Lonis  Wenglariy 
Plaintiff  in  Error. 

Oen.  No.  22,278.    (Not  to  be  reported  in  fnll.) 

Error  to  the  Municipal  Court  of  Chica^^o;  the  Hon.  Jacob  H.  Hop- 
kins, Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1916.    Affirmed.    Opinion  filed  October  18,  1916. 

Statement  of  the  Case. 

Bastardy  proceedings  instituted  by  the  People  of 
the  State  of  Illinois  ex  rei.  Annie  Mickarczyk,  plaintiff, 
against  Louis  Wenglarz,  defendant.  To  review  a 
judgment  entered  against  him,  the  defendant  prose- 
cutes a  writ  of  error. 

Frank  A.  Ramsey,  for  plaintiff  in  error. 

■ 

Maolay  Hoyne,  for  defendant  in  error. 

Mr.  Presiding  Justice  0  'Connor  delivered  the  opin- 
ion of  the  courts 

Abstract  of  the  Decision. 

1.  Bastards,  §  22* — wlien  evidence  sut^cient  to  Bnttain  finding 
that  relatrix  i8  unmarried.  Where  the  relatrix  in  a  bastardy  pro- 
ceeding swore  in  her  complaint  that  she  was  unmarried,  a  finding 
that  she  was  unmarried  was  held  justified  in  the  absence  of  evidence 
that  she  was  married. 

2.  Bastards,  §  22* — t€hen  evidence  sufficient  to  sustain  finding 
thai  defendant  is  father  of  child.  In  a  bastardy  proceeding,  a  find- 
ing that  the  defendant  was  the  father  of  the  child,  held  Justified 
where  the  defendant  had  not  denied  that  he  had  had  sexual  inter- 
course with  the  relatrix  and  the  only  testimony  offered  by  him 
tended  to  show  that  other  men  had  had  sexual  intercourse  with  her 
about  the  time  of  conception,  which  was  denied  by  the  relatrix. 

•See  niinoU  >otet  Divert,  Volt.  XI  to  XY,  and  CvmolattTe  Qiurteriy,  «Me 
topic  and  Mctlon  number. 
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3.  Btidknce,  §  480* — what  is  effect  of  failure  of  defendant  to  tes- 
tify. The  defendant  sitting  silent  during  the  trial  of  a  bastardy 
proceeding,  held  a  circumstance  to  be  considered  against  him  on 
the  issue  as  to  whether  he  was  the  father  of  the  child. 


Tletor  Toung,  Plaintiff  in  Error,  t.  Gonnty  of  Cook 
and  Ciyil  Seryiee  Commission  of  Cook  Countj, 
Illinois,  Defendants  in  Error. 

Oen.  No.  21,053.    (Not  to  be  reported  in  fnll.) 

Error  to  the  Circuit  Court  of  Cook  county;  the  H<m.  John  P. 
McOooKrr,  Judge,  presiding.  Heard  In  the  Bra&ch  Appellate  Court 
at  the  March  term,  1915.  Affirmed.  Opinion  filed  October  18,  1916. 
Rehearing  denied  October  30,  1916.  Certiorari  denied  by  Supreme 
Court  (making  opinion  final). 

Statement  of  tlie  Case. 

Petition  by  Victor  Young,  petitioner,  against  the 
Connty  of  Cook  and  Civil  Service  Commission  of  Cook 
County,  Illinois,  defendants,  for  a  rule  upon  the  de- 
fendants to  show  cause  why  they  should  not  be  pun- 
ished for  contempt  for  failure  to  comply  with  a  writ 
of  mandamus  commanding  them  to  place  the  peti- 
tioner's name  upon  the  roster  of  the  assistant  county 
agents  of  Cook  county,  etc.  To  review  an  order  dis- 
charging the  rule,  the  petitioner  prosecutes  a  writ  of 
error. 

A.  D.  Oash,  for  plaintiflf  in  error. 

MACiiAY  HoYNE,  f or  defendants  in  error ;  Mabvin  E. 
Babnhabt  and  Ebnst  Buehleb,  of  counsel. 

Mb.  Justice  Goodwin  delivered  the  opinion  of  the 
court. 


•Bee  IlllnolH  NoVm  Dlir4*8t,  Vols.  XI  to  XV,  and  Ciimiil«Uve  Qu«rterlj,  muds 
tepit  and  lOcUoii  nmnber. 
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Morris  &  Co.   v.  Heitman   Lithograph  Co.,  201   111.  App.   526. 

Abstract  of  the  Decision. 

CiTu.  8EBVICB,  S  ZO*'—^hen  reinstated  <u$i8tant  county  agent  not 
entitled  to  position  of  first  assistant.  Where,  in  obedience  to  a  writ 
of  mandamus,  the  petitioner  was  reinstated  as  assistant  county ' 
agent  and  subsequently,  as  the  result  of  ai)  examination,  an  assist- 
ant other  than  the  petitioner,  receiving  the  highest  mark,  was  cer- 
tified by  the  civil  service  commission  to  the  position  of  first  assist- 
ant, held  that  though  the  petitioner,  prior  to  his  unlawful  discharge, 
had  performed  duties  subsequently  performed  by  the  first  assistant 
80  appointed,  a  rule  on  the  defendants  to  show  cause  why  they 
should  not  be  punished  for  contempt  for  not  reinstating  the  peti- 
tioner as  first  assistant  was  properly  discharged,  since  the  examina- 
tion which  the  petitioner  originally  took  was  for  the  performance 
of  the  duties  of  superintendent  of  substations  and  not  for  a  general 
supervisory  position,  and  it  was  clearly  within  the  power  of  the 
civil  service  commission  to  reclassify  and  regrade  the  positions  of 
assistant  county  agents  to  provide  for  the  position  of  first  assistant 
county  agent. 


Morris  &  Company,  Defendant  In  Error,  t.  Heitman 
Litliograpli  Company,  PlaintiiT  in  Error. 

Oen.  No.  21,166.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Chabi^s  A. 
Williams,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1915.    Reversed.    Opinion  filed  October  18,  1916. 

Statement  of  the  Case. 

Action  by  Morris  &  Company,  a  corporation,  plain- 
tiff, against  the  Heitman  Lithograph  Company,  de- 
fendant, for  damages  for  breach  of  an  alleged  contract 
to  furnish  advertising  hangers  to  the  plaintiff.  To  re- 
view a  judgment  for  plaintiff,  defendant  prosecutes  a 
writ  of  error. 


•See  lUinoU  Notes  D|r«at,  VoU.  XI  to  XV,  and  CnnmUtiTo  QvMtorij, 
topic  and  Mction  nambe». 
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Page-Davis  Co.  v.  Shaddock,  201  111.  App.  527. 

P.  H.  Bishop,  for  plaintiff  in  error. 

M.  W.  Borders  and  N.  Gt.  Coluns,  for  defendant  in 
error. 

Mr.  Justice  Goodwin  delivered  the  opinion  of  tiie 
court. 

Abstract  of  the  Decision. 

Salxs,  I  9* — when  letter  does  not  constitute  confirmation  of  oral 
contract.  A  letter  written  by  the  plaintiff  to  the  defendant,  held  to 
he  an  order  for  lithographic  advertising  hangers,  which  was  not 
accepted  by  the  defendant  and  was  not  a  confirmation  of  an  oral 
contract  previously  entered  Into  by  the  parties,  as  It  contained  es- 
sential terms  and  stipulations,  such  as  that  time  was  of  the  essence 
of  the  contract  and  that  the  hangers  as  produced  by  the  defendant 
must  be  perfect  and  to  the  entire  satisfaction  of  the  plaintiff,  which 
terms  the  plaintiff  had  not  contended  were  contained  In  the  oral 
contract,  and  further  that  the  oral  contract,  claimed  to  have  been 
entered  Into  by  the  plaintiff  with  a  solicitor  of  the  defendant,  con- 
tained terms  so  essentially  different  from  and  more  burdensome  on 
the  defendant  than  those  contained  In  a  bid  previously  submitted 
by  the  defendant  to  the  plaintiff  as  to  render  It  Improbable  that  It 
was  In  fact  ever  entered  Into  by  the  parties. 


Page-Dayis  Company,  Appellant,  t.  John  P.  Shaddock, 

Appellee. 

Oen.  No.  21,226.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  John  J. 
SuixrvAN,  Judge,  presiding.  Heard  In  the  Brknch  Appellate  Court 
at  the  March  term,  1915.    Affirmed.    Opinion  filed  October  18,  1916. 

.  Statement  of  the  €ase. 

Action  by  Page-Davis  Company,  a  corporation, 
plaintiff,  against  John  P.  Shaddock,  defendant,  for 

•Sec  lUlnolfi  Not«t  Digest,  VoU.  XI  to  XV.  and  CumnUllv*  Qnartcrlr.  Mim« 
topic  and  eectlon  number. 
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breach  of  an  alleged  contract  to  pay  for  a  correspond- 
ence course  of  instructions  furnished  by  defendant  to 
plaintiff.  Fr<mi  a  judgment  for  defendant,  plaintiff 
appeals. 

BiOHABDS,  Voiax  &  Darby,  for  appellant. 

BoTHGHiLD  &  ScHAFFNEB,  for  appellee. 

Mb.  Justice  Goodwin  delivered  the  opinion  of  the 
court. 

Abstraet  of  tke  Beelslom. 

1.  CoiTTAAOTS,  §  309* — what  are  duties  of  person  agreeing  to  fwr- 
nish  course  of  instruction.  Any  one  agreeing  to  furnish  a  coone  of 
instruction,  in  the  absence  of  a  special  oontract,  binds  himself  to 
exercise  reasonable  skiU,  judgment,  ordinary  care  and  diligence 
in  furnishing  the  instruction. 

2.  Ck>NTBACT8,  §  387* — when  evidence  suglcient  to  sustain  judg- 
ment in  action  for  hreach  of  contract.  In  an  action  by  a  correspond- 
ence school  for  breach  of  a  contract  by  a  student  to  pay  for  a  courae 
of  instruction,  where  it  appeared,  among  other  things,  that  stu- 
dents' answers  sent  in  for  correction,  were  corrected  by  girls  re- 
ceiving as  low  as  six  dollars  per  week  for  their  services  and  who 
possessed  but  a  superficial,  if  any,  knowledge  of  the  subject,  held 
evidence  did  not  Justify  the  setting  aside  of  a  Judgment  for  the  de- 
fendant. 

•S—  miBoia  Note*  DlgMt,  Vols.  ZI  to  XT,  and  OnmiilfttlT*  Qurtarly.  mme 
tople  and  MctlMi  number. 
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Deddo  y.  Volpe,  201  111.  App.  529. 


Hieliael  Beddo^  Defendant  in  Error,  t.  Michael  Tolpe, 

Plaintiff  in  Error. 

■'-       Cten.  No.  21,246.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Cliicaso;  the  Hon.  Perby  L.  Per- 
sons, Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  Ifarch  term,  1915.    Affirmed.    Opinion  filed  Octoher  18,  1916. 

Statement  of  the  Case. 

Action  by  Michael  Deddo,  plaintiff,  against  Michael 
Volpe,  defendant,  for  breach  of  contract.  To  review  a 
judgment  for  plaintiff,  defendant  prosecutes  a  writ  of 
error. 

Cairoli  Gigliotti,  for  plaintiff  in  error. 

Thomas  H.  Maddook  and  Jacob  H.  Jaffb,  for  de- 
fendant in  error. 

Mb.  Justice  Goodwin  delivered  the  opinion  of  the 
cijurt. 

Abstract  of  the  Decision. 

1.  CoKTiucTS,  §  129* — when  evidence  insufflcient  to  shoto  illegal- 
ity  of.  The  repudiation  by  the  defendant  of  a  contract  entered  into 
with  the  plaintiff  whereby  the  latter  agreed  to  raise  the  defendant's 
house,  held  not  Justified  on  the  ground  of  illegality,  because  an  or- 
dinance prevented  the  performance  of  the  work  if  certain  alterations 
were  not  made,  which  were  not  included  in  the  contract,  in  the 
absence  of  a  showing  that  it  was  intended  that  the  work  should  be 
done  without  compliance  with  the  ordinance  and  in  the  absence  of 
any  proof  of  the  ordinance. 

2.  CoNTTiACTfl,  §  98* — when  evidence  insufficient  to  show  fraud  in 
procuring  execution  of.  In  an  action  for  the  breach  by  the  defend- 
ant of  a  contract,  whereby  the  plaintiff  agreed  to  raise  the  de- 
fendant's house,  evidence  held  not  to  show  that  the  defendant  had 
been  induced  to  enter  into  the  contract  by  fraud. 


•8m  nUnolfl  Not«s  Dlvett.  Volt.  XI  to  XV,  »nd  CumiiUUve  Qiuirterly, 
topic  and  fectlon  nqmber. 
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Rice  V.  Warner  Hotel  Co.,  201  111.  App.  530. 

3.  Municipal  Coubt  of  Chicago,  |  4* — when  judge  of  another 
court  may  ait  in  Municipal  Court.  A  Judgment  of  the  Municipal 
Court  of  Chicago  held  not  illegal  because  it  was  entered  by  one  not 
a  judge  of  that  court,  where  the  pladta  showed  the  presiding  judge 
to  have  been  a  "Judge  of  the  County  Court  of  Lake  County,  Illinois, 
holding  a  branch  of  the  Municipal  Court  of  Chicago  at  the  request 
of  the  judges  of  the  said  Municipal  Court,"  as  such  authority  is 
expressly  conferred  by  the  Municipal  Court  Act,  sec.  13  (J.  St  A. 
H  3325). 

4.  Trial,  §  45* — when  prejudice  and  bias  not  exhibited  by  trial 
judge.  Record  on  appeal  in  an  action  for  breach  of  contract,  held 
not  to  sustain  a  contention  that  prejudice  and  bias  were  exhibited 
by  the  trial  court. 


Marie  R.  Rice,  Appellee,  t.  Warner  Hotel  Company, 

Appellant. 

Oen.  No.  21,327. 

1.  Innkeepers — when  evidence  sufficient  to  support  finding  in 
favor  of  plaintiff  as  to  occurrence  of  accident.  In  an  action  for 
personal  injuries,  alleged  to  have  been  caused  by  falling  win€ow 
glass,  broken  from  the  upper  sash  of  a  window,  which  struck  yIo^ 
lently  against  the  upper  casement  as  the  plaintiff  attempted  to 
raise  it,  held  that  the  conclusion  that  the  accident  happened  as 
claimed  by  plaintiff  is  not  contrary  to  the  clear  preponderance  of 
the  evidence. 

2.  Innkeepebs — what  are  duties  of  towards  personal  safety  of 
guests.  While  an  innkeeper  is  not  an  Insurer  of  the  safety  of  his 
guest,  the  law  places  upon  him  the  duty  of  using  reasonable  care 
to  see  that  the  room  to  which  a  guest  Is  assigned  is  safe,  which 
duty  includes  that  a  reasonable  inspection  be  made  from  time  to 
time. 

3.  Innkeepers — what  degree  of  care  required  to  secure  safety  of 
guests.  While  it  cannot  be  said  that  an  innkeeper  is  bound  to  nse 
the  same  degree  of  care  as  a  common  carrier,  the  relation  of  inn- 
keeper and  guest  imposes  upon  the  former  a  duty  to  use  a  very  hig^ 
degree  of  care  to  secure  the  safety  of  the  latter. 


*See  Illinoiii  Notes  Dlffest,  Vols.  XI  to  XV.  and  Cumulative  Quarterly, 
topic  and  section  number. 
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4.  Innkeepers — when  unsafe  condition  of  window  question  for 
jury.  In  an  action  against  an  innkeeper  for  damages,  alleged  to 
have  been  caused  by  the  falling  of  window  glass  on  the  plaintiff,  the 
question  as  to  whether  the  window  was  in  an  unsafe  condition,  held 
tor  the  jury. 

5.  Innkeepers — when  manner  of  happening  of  accident  is  evi- 
dence of  unsafe  condition  of  window.  In  an  action  for  damages, 
alleged  to  have  been  caused  by  the  falling  of  window  glass  on  the 
plaintiff,  the  manner  of  the  happening  of  the  accident  as  described 
by  the  plaintiff,  held,  apart  from  any  application  of  the  doctrine 
of  res  ipsa  loquitur,  to  strongly  corroborate  evidence  offered  in 
her  behalf  that  the  window  was  in  an  unsafe  condition. 

6.  Appeal  and  erbor,  §  1408* — xohen  verdict  not  disturbed  as  un- 
supported by  evidence,  A  jury*s  finding  as  to  the  cause  of  an  acci- 
dent cannot  be  disregarded  by  the  Appellate  Court  where  it  cannot 
say  that  their  finding  is  clearly  contrary  to  the  weight  of  the 
evidence. 

7.  Innkeepers — when  possibility  of  ascertaining  defective  condi- 
tion of  uHndow  by  inspection  is  question  for  jury.  In  an  action  for 
injury  to  a  guest  in  a  hotel,  alleged  to  have  been  caused  by  the 
falling  upon  her  of  window  glass,  due  to  the  putty  holding  the 
glass  becoming  deteriorated  through  age,  the  question  whether 
such  condition  could  have  been  known  to  the  defendant  if  proper 
inspection  had  been  made,  held  for  the  jury,  and  their  finding 
thereon  not  against  the  manifest  weight  of  evidence. 

8.  Innkeepers — when  question  of  negligence  in  failing  to  repair 
window  is  question  for  jury.  In  an  action  for  injuries  to  a  guest  in 
a  hotel,  alleged  to  have  been  caused  by  the  falling  upon  her  of 
window  glass,  due  to  the  putty  holding  the  glass  becoming  de- 
teriorated through  age,  the  question  whether  the  failure  of  the 
proprietor  to  remedy  such  condition,  if  found  by  him  to  exist,  was 
negligence,  held  for  the  jury,  and  their  finding  thereon  in  favor  of 
the  plaintiff  not  against  the  manifest  weight  of  the  evidence. 

9.  Damages,  S  US* — when  verdict  for  personal  injuries  not  ex- 
cessive. A  verdict  for  $4,500,  found  in  favor  of  a  female  guest  in 
a  hotel  who  was  cut  on  the  arm  by  falling  window  glass,  held  not 
excessive. 

10.  iNSTRUcnoNB,  |  151* — when  properly  refused.  It  is  not  error 
to  refuse  to  give  instructions  the  substance  of  which  was  given  in 
other  instructions. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Richard 
S.  TUTHiLL,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1915.    AfDrmed.    Opinion  filed  October  18,  1916. 

*8e«  Illinois  Notes  Divert,  Vols.  XI  to  XV,  and  Camolatlye  Qnarterlx,  tame 
topic  and  section  numbor. 
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Calhoun,  Lyford  &  Sheean,  for  appellant;  Edwabd 
W.  Rawlins,  of  counsel. 

Winston,  Payne,  Strawn  &  Shaw,  for  appellee ;  Ed- 
ward W.  Everett,  of  counsel. 

Mr.  Justice  Goodwin  delivered  the  opinion  of  the 
court. 

By  this  appeal  the  appellant  seeks  to  reverse  a 
judgment  against  it  for  $4,500,  recovered  on  account 
of  personal  injuries  which  were  alleged  to  have  result- 
ed from  its  negligence.  Upon  a  former  appeal  [187111. 
App.  317]  a  judgment  for  the  same  amount,  was  re- 
versed and  remanded  because  of  improper  questions 
put  to  the  veniremen  by  counsel  for  appellee,  and  be- 
cause of  the  admission  of  expert  testimony  in  regard 
to  a  matter  which  this  court  held  to  be  one  of  common 
knowledge. 

The  material  facts  were  substantially  as  follows: 
Appellee  was  a  guest  at  appellant's  hotel,  which  con- 
sisted of  two  buildings,  the  larger  known  as  the  War- 
ner Hotel,  and  the  smaller,  as  the  Warner  Annex. 
She  had  been  stopping  at  the  former  for  some  months, 
but  two  days  prior  to  the  time  of  the  accident,  moved 
to  a  suite  of  rooms  in  the  latter.  She  returned  to  her 
room  on  the  afternoon  of  the  accident,  and  found  a 
window  had  been  lowered  about  a  foot  and  a  half  from 
the  top.  The  window  consisted  of  two  frames,  each  of 
which  held  a  large  single  pane  of  glass  puttied  in  from 
the  outside  in  the  usual  way  with  putty  and  zinc  points. 
Each  pane  was  fifty  inches  wide  by  thirty-three  and 
one-half  inches  high,  and  was  of  double  thickness. 
The  appellee  stated  that  in  order  to  close  the  window 
she  stepped  on  the  sill  and  started  to  push  it  up  with 
her  right  hand ;  she  was  five  feet  and  one  and  one-half 
inches  tall,  and  while  she  could  reach  the  top  of  the 
sash  when  standing  on  the  sill,  she  could  not  reach 
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the  top  of  the  window  when  closed.  She  had,  she  said, 
never  had  occasion  to-  close  it  before.  At  first,  when 
she  pushed  it,  the  window  seemed  to  stick;  it  then 
started  up  with  a  ''bang,'*  as  though  it  exploded,  and 
the  glass  flew  out  cutting  and  injuring  her  right  arm 
at  and  about  the  elbow.  Some  of  the  cuts  were  so  deep 
that  they  had  to  be  sewed  up.  About  two  and  one-half 
inches  above  the  elbow  on  the  back  of  her  arm  was  a 
deep  straight-in  transverse  cut  about  two  and  one  half 
inches  long;  below  the  elbow  was  another  straight-in 
cut.  There  were  also  two  cuts  running  lengthwise  on 
the  hack  of  the  arm  above  the  elbow  several  inches 
long;  one  of  these,  however,  was  an  operative  cut  or 
scar.  Appellee  made  no  examination  of  the  window 
after  the  accident,  but  stated  that  it  looked  like  an  or- 
dinary window.  She  said  that  the  break  in  the  glass 
extended  clear  to  the  woodwork  in  places;  that  there 
were  jagged  edges  of  glass  left  in  the  window  around 
the  break ;  in  the  lower  part  of  the  window  there  were 
jagged  edges  standing  up  about  three  or  four  inches 
high ;  these  had  blood  on  them. 

A  nurse  called  in  her  behalf  testified  that  on  the 
afternoon  of  the  accident  she  examined  the  window, 
and  that  most  of  the  putty  was  off  and  the  rest  ap- 
peared to  be  decayed  and  old  looking;  that  it  was 
black  from  age.  She  noticed  that  there  was  some  glass 
on  the  floor,  some  pieces  being  small  and  some  large. 

One  Mabel  Mecke,  a  friend  of  appellee,  who  called 
during  the  afternoon  or  evening  of  the  accident,  testi- 
fied that  the  putty  on  the  sash  where  the  glass  had  not 
fallen  out  was  *'breaky,''  cracked  and  crumbled  look- 
ing, and  did  not  seem  especially  new  or  in  good  con- 
dition. She  did  not  observe  whether  any  zinc  points  or 
tips  were  in  the  window ;  .all  she  did  was  to  stand  on 
the  floor  and  look  out. 

For  the  appellant,  a  former  manager  of  the  hotel 
testified  that  he  did  not  notice  the  putty,  but  the  glass 


334  Appellate  Courts  of  Illinois. 

Rice  V.  Warner  Hotel  Co.,  201  111.  App.  530. 

left  around  the  edge  of  the  sash  was  solid;  he  took 
hold  of  some  of  the  pieces  of  glass  to  see  if  he  could 
pull  them  out,  and  c«uld  not. 

The  hotel  carpenter  testified  that  he  took  out  all 
the  loose  glass  he  could  with  his  hands ;  that  there  was 
a  lot  of  glass  still  in  around  the  edges  which  was  solid ; 
he  broke  this  off  down  to  the  putty ;  he  found  that  the 
putty  was  in  good  condition,  and  had  to  use  a  chisel 
and  hammer  to  chisel  out  the  putty.  There  were  zinc 
points  made  of  three-cornered  pieces  of  zinc  put  in 
to  hold  the  glass  in  place  which  were  puttied  over; 
that  the  putty  around  the  edges  was  hard;  that  the 
older  it  gets  the  harder  it  gets ;  that  good  white  putty 
with  linseed  oil  will  last  a  life  time.  He  found  the 
framework  of  the  window  in  good  condition ;  that  putty 
exposed  to  the  weather  crumbles  when  it  has  not  been 
painted ;  that  it  would  begin  to  crumble  in  a  year  or 
so  if  it  is  not  taken  care  of, 

A  chambermaid  testified  that  there  were  three  or 
four  or  five  pieces  of  glass  on  the  floor  about  two 
inches  by  one  and  a  half;  that  that  was  all  the  glass 
there  was  in  the  room ;  that  the  break  in  the  glass  was 
not  very  big. 

A  railroad  porter  who  was  a  bell  boy  at  the  time  of 
the  accident  testified  that  when  he  came  into  the  room 
after  the  accident,  he  saw  a  chair  tilted  against  the 
window  sill  and  moved  it  over  and  set  it  against 
the  north  wall  of  the  room ;  that  he  saw  the  break  in  the 
glass ;  thought  one-third  of  the  window  must  have  been 
.ii:one;  did  not  notice  any  glass  on  the  floor  at  all; 
the  window  appeared  to  be  in  good  condition.  He  said 
he  could  not  see  the  putty  unless  he  went  and  investi- 
gated, as  it  was  on  the  outside.  Another  porter  said 
that  he  swept  up  a  good  sized  shovelful  of  glass  from 
the  sidewalk.  The  housekeeper  did  not  testify  in  re- 
gard to  the  condition  of  the  putty,  but  did  testify  that 
a  chair  was  lying  on  the  floor  in  front  of  the  window 
when  she  came  iiu 
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The  former  manager  of  the  hotel  also  testified  that 
he  went  to  appellee's  room  immediately  after  the  ac- 
cident, and  that  she  told  him  that  she  got  upon  a  chair 
to  push  up  the  window;  that  her  hand  slipped  and 
went  through  it.  This  was  denied  by  appellee.  His 
wife  testified  that  she  called  on  appellee  after  the 
accident,  and  appellee  said  it  was  not  the  hotel's  fault 
(this  was  denied  by  appellee  and  the  nurse  who  was 
present  at  the  time) ;  she  did  not  give  any  testimony  in 
regard  to  the  condition  of  the  putty.  Medical  testi- 
mony was  also  received  in  regard  to  the  extent  of  the 
injuries. 

It  is  contended  by  appellant,  at  the  outset,  that  the 
manifest  weight  of  the  evidence  shows  that  appellee 
was  injured  by  falling  from  a  chair  and  forcing  her 
elbow  through  the  window,  and  not  in  the  manner  tes- 
tified to  by  her.  Appellant's  counsel  contend  that  the 
position  and  character  of  the  cuts  show  that  they  could 
not  have  been  made  by  falling  glass.  Upon  a  careful 
consideration  of  the  evidence,  however,  we  are  of  the 
opinion  that  this  contention  rests  entirely  upon  sup- 
position and  speculation.  There  is  certainly  nothing 
in  the  fact  that  the  cut  was  at  the  back  of  the  arm 
which  contradicts  appellee's  story.  The  back  of  her 
arm  above  the  elbow  was  as  likely  to  be  exposed  as  any 
other  portion,  particularly  if  she  instinctively  moved 
it  to  protect  herself  from  falling  glass.  It  is  impos- 
sible for  us  to  say  what  and  how  deep  cuts  would  be 
inflicted  by  double-thick  glass  falling  from  a  broken 
window  in  the  manner  described.  Nor  do  we  think 
that  the  fact,  if  it  is  a  fact,  that  the  greater  portion  of 
the  glass  fell  outside  rather  than  inside  shows  that  the 
glass  was  broken  by  a  blow  from  within.  If  glass 
were  broken  in  the  manner  testified  to  by  appellee, 
namely,  by  reason  of  the  window  frame  striking  vio- 
lently against  the  upper  part  of  the  easement,  it  would 
be  impossible  to  say  what  portion  would  fall  outside. 
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One  might  reason  that  if  the  break  came  from  a  blow 
from  the  inside,  all  of  the  broken  pieces  would  fall 
outside,  but  this,  in  turn,  would  be  mere  idle  specula- 
tion. We,  therefore,  do  not  think  that  this  part  of  the 
testimony  throws  any  helpful  light  upon  the  case.  The 
fact  that  there  was  blood  on  the  lower  part  of  the 
edges  of  the  glass  has  some  tendency  to  support  ap- 
pellant's contention,  although  that  fact  is  obviously 
not  necessarily  inconsistent  with  appellee's  story. 
Appellee  is,  however,  directly  contradicted  by  the  then 
manager  of  the  hotel,  who  testified  that  she  stated  that 
it  happened  in  the  manner  claimed  by  appellant..  We 
do  not  think  that  this  is  materially  strengthened,  how- 
ever, by  the  testimony  of  his  wife  (which  was  contra- 
dicted by  appellee  and  one  other  witness),  to  the  eflfect 
that  appellee  stated  that  it  was  not  the  hotel  com- 
pany 's  fault,  as  such  a  statement  would  be,  at  most,  a 
conclusion  of  law.  Upon  a  review  of  the  entire  testi- 
mony on  this  point,  we  are  unable  to  say  that  the 
clear  preponderance  of  the  evidence  shows  that  the 
accident  did  not  happen  in  the  manner  described  by 
appellee. 

The  next  contention  of  appellant  is  that  the  facts 
disclosed  form  no  basis  upon  which  appellant's  lia- 
bility could  be  predicated.  Appellee  obviously  recov- 
ered upon  an  alleged  breach  of  appellant's  duty  as  an 
innkeeper  to  see  that  the  premises  were  in  a  reason- 
ably safe  condition.  An  innkeeper  is  clearly  not  an 
insurer  of  the  safety  of  his  guests,  but  the  law  does 
place  upon  him  a  duty  to  use  reasonable  care  to  see 
that  the  rooms  to  which  a  guest  is  assigned  are  safe. 
The  degree  of  care  required  of  him  has  not  been  ac- 
curately defined  nor  perhaps  finally  determined,  but 
certainly  it  includes  reasonable  inspection  from  time 
to  time.  Upon  the  question  of  the  scope  of  an  iim- 
keeper's  duty  to  his  guest,  the  United  States  Circuit 
Court  of  Appeals,  in  Trulock  v,  Willetf  [112  C.  C.  A.  1], 
187  Fed.  956,  said,  at  page  958 : 
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**The  relation  existing  between  an  innkeeper  and 
his  guest  is  much  like  that  existing  between  a  common 
carrier  and  its  passenger,  and,  while  not  an  insurer  of 
the  personal  safety  of  the  guest,  the  proprietor  of  the 
hotel  is  held,  and  ought  to  be  held,  to  the  exercise  of 
a  very  high  degree  of  care  for  the  protection  of 
his  guests  against  the  negligent  acts  of  servants  em- 
ployed therein.*' 

The  court  there  does  not  say,  and  we  do  not  wish 
ourselves  to  be  taken  as  saying,  that  an  innkeeper  is 
bound  to  use  the  same  degree  of  care  as  a  common 
carrier,  but  we  do  think  it  is  clear  that  the  very  cir- 
cumstances surrounding  the'  relationship  of  innkeeper 
and  guest  impose  upon  the  former  a  duty  to  use  a  very 
high  degree  of  care  to  secure  the  safety  of  the  latter. 

The  question  of  the  condition  of  the  window,  upon 
which  there  was  a  decided  conflict  of  testimony,  was 
one  of  fact  for  the  jury,  and  if  appellee's  story  of  how 
the  accident  happened  is  to  be  accepted  (and  as  indi- 
cated above,  the  state  of  the  record  does  not  permit  us 
to  reject  it),  then,  entirely  outside  the  doctrine  of  res 
ipsa  loquitur,  the  happening  of  the  accident  itself,  in 
the  manner  appellee  described,  tends  strongly  to  cor- 
roborate the  evidence  offered  in  her  behalf  to  show 
that  it  was  in  an  unsafe  condition.  We  are,  therefore, 
of  the  opinion  that  we  are  not  at  liberty  to  say  that 
the  jury's  conclusion  that  the  accident  happened  as  the 
result  of  causes  alleged  by  appellee  is  clearly  contrary 
to  the  weight  of  the  evidence,  and,  in  such  circum- 
stances, the  repeated  decisions  of  both  this  and  the 
Illinois  Supreme  Court  prohibit  us  from  disregarding 
it. 

The  question  remains  as  to  whether  the  condition 
of  the  window  as  testified  to  by  appellee  and  her  wit- 
nesses would  have  been  known  to  appellant  if  proper 
inspection  had  taken  place,  and,  if  known,  was  suflS- 
cient  to  warrant  an  inference  of  negligence  in  not 
causing  it  to  be  remedied.    This,  like  the  question  just 
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discussed,  was  an  issue  of  fact  which  was  properly 
submitted  to  the  jury  by  the  court  through  the  giving 
of  specific  instructions.  The  jury's  verdict  for  the 
appellee,  therefore,  also  determined  that  question  in 
her  favor,  and,  as  just  indicated,  we  are  not  at  liberty 
to  set  aside  this  finding  unless  it  be  contrary  to  the 
manifest  weight  of  the  evidence.  An  examination  of 
the  testimony  shows  that  the  hotel  had  been  built  some 
six  or  seven  years,  and  had  been  in  the  hands  of  ap- 
pellant some  considerable  time  before  the  happening 
of  the  accident,  and  it  is  further  apparent  that  the 
conditions  testified  to,  if  they  existed  at  all,  must,  from 
their  very  nature,  have  existed  for  a  long  time  prior  to 
the  occurrence  complained  of.  We  are,  therefore, 
of  the  opinion  that  the  jury's  conclusion  in  this  regard 
is  not  contrary  to  the  manifest  weight  of  the  evidence. 

The  reasoning  of  the  court  in  Davis  v.  Diamond  Car- 
riage (&  Livery  Co.,  146  Cal.  59,  in  which  recovery  was 
had  for  an  accident  resulting  from  the  breaking  of  a 
windowpane,  is  in  harmony  with  the  conclusion  we 
have  reached  here.  There,  it  was  contended  that  the 
accident  happened  in  a  way  and  from  a  cause  that 
could  not  have  been  reasonably  anticipated  by  the  de- 
fendant.   In  answer  to  this,  the  court  said,  at  page  61 : 

**We  cannot  say,  as  a  matter  of  law,  that  the  de- 
fendant has  exercised  ordinary  care  to  prevent  injury 
to  its  servants  when  there  is  evidence  tending  to  show 
that  an  examination  of  this  window  from  the  outside 
would  have  disclosed  its  dilapidated  and  dangerous 
condition.  That  it  was  dangerous  the  result  shows; 
and  we  think,  as  the  jury  seem  to  have  thought,  that 
the  danger  might  have  been  discovered  by  the  men  in 
charge  of  the  stable  by  the  exercise  of  ordinary  care, 
and  that  it  was  negligence  not  to  exercise  such  ordi- 
nary care.  Whether  the  plaintiff  was  also  negligent 
was  again  a  question  for  the  jury.  If  they  believed  his 
version  of  the  matter  they  were  warranted  in  finding 
that  he  was  not  negligent,  and  we  must  presume  in 
support  of  the  verdict  that  they  took  his  statement  as 
true." 
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We  are  also  unable  to  agree  with  counsers  further 
contention  that  the  verdict  was  clearly  excessive. 

Appellant  contends  that  it  was  error  to  refuse  in- 
structions twenty-five  and  twenty-six,  which  it  ten- 
dered. The  substance  of  these  instructions  was,  how- 
ever, fully  stated  in  instructions  nine  and  ten,  and  as 
the  courts  have  severely  condemned  the  repetition  of 
the  same  instruction  in  different  forms,  the  court  did 
not  err  in  refusing  to  give  them.  Nor  do  we  think  the 
court's  modification  of  the  ninth  instruction  was  sub- 
ject to  objection,  although  it  seems  to  have  been  un- 
necessary. There  were  two  directly  conflicting  the- 
ories in  regard  to  the  manner  in  which  the  accident 
happened;  both  could  not  be  true.  If  the  jury  be- 
lieved that  the  acddent  happened  on  account  of  an  ac- 
cidental fall  against  the  window,  and  not  as  appellee 
charged  in  her  declaration,  then  she  could  not  recover, 
and  this  they  were  clearly  told  in  the  instruction. 

For  the  foregoing  reasons,  the  judgment  of  the  Cir- 
cuit Court  will  be  affirmed. 

Affirmed. 
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Tracy   Walter,  Appellee, .  t.   Henry   J.   Dillner    and 

George  Beeye,  Appellants. 

Gen.  No.  21,896.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Mabcus 
A.  Kavanaoh,  Judse,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1915.  Affirmed.  Opinion  filed  October  18, 
1916. 


Statement  of  the  Case. 

Action  by  Tracy  Walter,  plaintiff,  against  Henry  J. 
Dillner  and  George  Reeve,  and  another  defendant, 
counting  upon  a  general  partnership  obligation  of 
all  defendants,  and  upon  common  counts  against 
^^said  defendants."  After  a  verdict  and  dismissal  of 
one  defendant,  the  others  moved  in  arrest  of  judgment 
on  the  ground  that  a  declaration,  counting  upon  a  gen- 
eral obligation  of  three  living  defendants,  would  not 
sustain  a  judgment  against  two.  From  an  order  de- 
nying the  motion,  they  appeal. 

J.  T.  Greenacr?  and  0.  F.  Beigh,  for  appellants. 

John  C.  Traineb,  for  appellee. 

Mr.  Justice  Goodwin  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Judgment,  8  192* — when  dismissal  as  to  one  defendant  does 
not  bar  judgment  against  other  defendants.  Where  a  special  count 
in  a  declaration  counted  on  a  general  partnership  obligation  against 
three  defendants  and  common  counts  therein  counted  against  "said 
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defendants,"  and  after  verdict  the  action  was  dismissed  as  to  one 
of  the  defendants,  held  that  the  refusal  of  the  trial  court  to  grant 
a  motion  in  arrest  of  judgment  was  not  error,  as  the  common 
counts  after  the  amendment  declared  only  against  the  remaining 
defendants. 

2.  JuEWMENT,  8  21S* — when  motion  in  arrest  of  judgment  will 
not  be  granted.  Where  a  judgment  may  he  sustained  on  one  count 
of  a  declaration,  the  fact  that  it  cannot  he  sustained  on  another 
count  will  not  justify  the  granting  of  a  motion  in  arrest  of  judg- 
ment. 

3.  Appeal  and  ebbob,  |  1303* — when  presumed  that  evidence  suf- 
ficient to  support  judgment.  Where  no  hill  of  exceptions  is  filed,  it 
must  he  conclusively  presumed  that  the  evidence  is  sufficient  to  sup- 
port the  judgment 


The  People  of  the  State  of  Illinois,  Defendant  in 
Error,  v.  Julius  F.  Taylor,  Plaintiff  in  Error. 

Gen.  No.  31,777.    (Not  to  be  reported  in  full.) 

ISrror  to  the  Municipal  Court  of  Chicago;  the  Hon.  Habbt  C. 
MoEAN,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1915.  Affirmed.  Opinion  filed  October  18,  1916. 
Rehearing  denied  October  31, 1916. 

Statement  of  the  Case. 

Prosecution  by  the  People  of  the  State  of  Illinois, 
plaintiff,  against  Julius  F.  Taylor,  defendant,  on  an 
information  charging  criminal  libel.  To  review  a 
judgment  against  him,  the  defendant  prosecutes  a 
writ  of  error. 

WAiiTBB  M.  Fabmbr,  for  plaintiff  in  error. 

Maclay  Hoynb,  for  defendant  in  error;  Edwabd  E. 
Wilson,  of  counsel. 

•See  Illinois  Note*  Digest,  Volt.  XI  to  XV,  and  OamuUitlTe  Ouuterlj, 
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Mr.  Justice  Goodwin  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Libel  and  slander,  S  1S9* — when  burden  of  proof  on  defendant 
to  sustain  plea  of  justification.  In  a  prosecution  for  criminal  libel, 
a  plea  of  justification  being  affirmative,  the  burden  is  cast  upon 
the  defendant  to  sustain  the  plea. 

2.  Libel  and  slandkb,  |  191* — when  evidence  insufficient  to  estab- 
lish truth  of  libelous  matter.  In  a  prosecution  for  criminal  libel, 
evidence  held  not  to  show  that  the  trial  court  erred  in  finding  that 
the  defendant  had  failed  to  establish  the  truth  of  the  libelous 
matter. 


Mary  C.  De  Wolf,  Appellee,  t.  Marshall  Field  &  Com- 
pany, Appellant. 

Gen.  No.  31,331. 

1.  Municipal  cobpobations,  i  81* — when  ordinances  deemed  to  he 
retrospective.  While  the  general  presumption  is,  as  a  matter  of  hiw. 
that  ordinances  are  not  intended  to  be  retrospective,  yet  if  the 
intention  Is  clear  that  they  are  to  be  retrospective,  that  intention 
must  govern  unless  it  is  found  to  be  in  contravention  of  some 
constitutional  restriction  or  provision. 

2.  Building  bebtbictiomb  and  begulations,  $  1* — when  ordi- 
nance is  a  police  regulation.  The  building  ordinance  of  Chicago  is 
chiefly  a  police  regulation. 

8.  Building  bestbictions  and  begulations,  |  1* — what  council 
may  regulate  by  ordinance.  The  city  council,  if  it  believes  that 
handrails  on  stairways  in  certain  buildings  are  reasonably  necessary 
for  the  public  safety,  has  the  right  to  provide  by  ordinance  that  all 
such  buildings  be  furnished  therewith. 

4.  Building  bestbictions  and  begulations,  8  1* — when  ordinance 
retrospective.  The  Building  Code  of  Chicago  of  1911,  ch.  16,  art 
XVIII,  subd.  668,  par.  (J),  providing  that  stairways  in  certain 
buildings  shall  be  equipped  with  handrails,  applies  to  buildings  con- 


•See  Illtnolfi  Notes  Dlirest,  Vol*.  XI  to  XV,  and  ComalatlTe  Qiiarterlr, 
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structed  at  the  time  of  the  passage  of  such  ordinance  as  well  as  to 
those  subsequently  constructed. 

5.  Building  restrictions  and  bbgitlations,  $  1* — when  handrail 
does  not  comply  vAth  building  regulation,  A  handrail  which  did 
not  extend  over  the  last  three  steps  at  the  bottom  of  a  stairway, 
held  not  to  comply  with  the  requirements  of  the  Building  Code  of 
Chicago  of  1911,  ch.  16,  art.  XVIII,  subd.  668,  par.  (J). 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Habbt  €. 
MoBAN,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1915.    Affirmed.    Opinion  filed  October  18,  1916. 

Fbank  p.  Lepfingwbll  and  Bobebt  J.  Polonie,  for 
appellant. 

R.  J.  Finn,  for  appellee. 

Mb.  Justice  Taylob  delivered  the  opinion  of  the 
eonrt. 

On  the  morning  of  July  1,  1912,  appellee,  a  woman 
about  sixty-two  years  of  age,  while  descending  a  base- 
ment stairway  in  the  department  store  belonging  to 
the  appellant,  fell  and  broke  her  right  leg.  Subse- 
quently she  brought  suit  in  the  Circuit  Court  and  ob- 
tained a  verdict  for  $5,000.  A  new  trial  was  granted 
and,  at  the  second  trial,  she  obtained  a  judgment  for 
$1,950,  which  the  defendant  now  seeks  to  reverse. 

The  declaration  contains  but  one  count.  Therein  it 
is  averred,  among  other  things,  that  the  stairway  did 
not  conform  to  the  building  ordinance  of  the  City  of 
Chicago,  which  ordinance  requires,  it  is  claimed,  two 
handrails,  one  on  each  side  running  from  the  top  to  the 
bottom,  and  that  the  failure  to  provide  said  rails  was 
the  proximate  cause  of  the  injury. 

The  building  was  erected  in  1902  and  the  stairway 
has  remained  substantially  in  its  original  condition 
ever  since  that  time.  The  steps  and  risers  of  the  stair- 
way are  of  marble.    On  the  right  side  of  the  stairway, 

•See  Illinois  Note*  Digest,  Voli.  XI  to  XY,  and  OnnmlsttTo  Qoarterlj,  ■ame 
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being  the  side  on  which  the  plaintiff  descended,  there 
was  a  handrail  which  extended  part  of  the  way  down 
the  stairs,  terminating  in  one  of  the  large  columns  that 
support  the  building.  The  handrail  is  about  three 
inches  wide  and  four  inches  high  and  is  about  two  feet 
ten  inches  above  the  stairs  or  steps.  There  are  three 
steps  and  a  fraction  down  below  and  beyond  the  hand- 
rail. The  lowest  step  is  ten  feet  six  inches  in  width; 
the  second  step  nine  feet;  the  third  step  seven  feet 
nine  inches;  the  fourth  step  and  all  above,  six  feet 
eleven  inches.  The  stairway  is  composed  altogether  of 
eleven  steps. 

The  accident  occurred  as  follows :  The  appellee,  on 
July  1,  1912,  entered  the  premises  by  the  main  en- 
trance and  walked  to  the  stairway  which  led  from  the 
main  floor  to  the  basement.  She  took  hold  of  the  hand- 
rail with  her  right  hand,  then  turned,  in  walking  down, 
to  the  north,  then  towards  the  west,  having  hold  of  the 
rail  all  the  time  and  being  on  the  right  side  of  the  stair- 
way. While  going  towards  the  bottom  of  the  stairs 
her  hand  slipped  off  the  end  of  the  railing  and  her 
feet  went  out  from  under  her  and  she  fell,  incurring 
the  injury  complained  of. 

It  is  claimed  by  the  appellee  that  the  handrail,  to 
comply  with  the  building  ordinance,  should  have  ex- 
tended down  so  as  to  reach  the  last  step.  The  appe- 
lant denies  the  application  of  the  ordinance. 

The  Building  Ordinance  of  the  City  of  Chicago  is 
known  as  *^  Chapter  XVI  of  The  Chicago  Code  of 
1911"  and  is  composed  of  twenty-seven  articles.  Ar- 
ticle XVIII  is  entitled  ^  ^  stairway s. ' '  The  first  five 
paragraphs  of  Article  XVIII  are  as  foUows: 

*  *  666.  Stairways,  Number — Location  —  Constkuc- 
TioN.)  (a)  Fireproof  office  buildings  existing  at  the 
time  of  the  passage  of  this  ordinance  which  are 
equipped  either  with  one  stairway  and  two  or  more 
stairway  fire  escapes  or  with  two  stairways  and  one 
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or  more  stairway  fire  escapes,  shall  not  be  required  to 
have  additional  stairways  or  stairway  fire  escapes. 

|*(b)  Except  as  otherwise  expressly  provided  in 
this  article,  it  shall  be  unlawful  to  construct  or  main- 
tain any  building  or  structure  of  Classes  I,  II  and  VII 
unless  its  stairway  or  stairways  comply  with  the  fol- 
lowing provisions: 

**(c)  In  every  existing  building  of  ordinary  con- 
struction having  an  area  greater  than  nine  thousand 
square  feet,  or  of  mill  or  slow-burning  construction 
greater  than  twelve  thousand  square  feet,  there  shall 
be  not  less  than  three  stairways.  The  width  of  stairs 
shall  be  at  least  eighty  per  cent  of  the  width  of  stairs 
as  computed  by  the  formulae  given  herein  and  in  no 
case  less  than  twelve  feet. 

**  (d)  Every  building  shall  be  at  least  one  stairway 
from  the  ground  to  the  top  floor  and  one  stairway  from 
the  lowest  basement  or  cellar  to  the  street  grade,  and 
no  stairway  shall  be  less  than  three  feet  in  width. 

*^(e)  The  width  of  stairs  required  for  a  building 
shall  be  construed  as  the  total  width  of  all  stairways 
required  on  the  building.  Stairs  shall  be  measured 
between  the  wall  and  handrail  for  a  single  stair  and 
between  handrails  where  two  or  more  handrails  are 
required  by  this  chapter. ' ' 

Subdivision  668  of  Article  XVTII  contains  the  fol- 
lowing : 

*'(j)  Stairways  which  are  less  than  three  feet 
three  inches  wide  shall  not  have  less  than  one  handrail 
and  stairways  which  are  more  than  three  feet  three 
inches  wide  shall  have  not  less  than  two  handrails. 
Stairways  which  are  over  eight  feet  wide  shall  have 
double  intermediate  handrails  with  end  newel  posts  at 
least  five  and  a  half  feet  high.^' 

Subdivision  514  (a)  of  Article  XU  contains  the  fol- 
lowing : 

**514.  Alterations  of  Existing  Buildings.)  (a) 
In  construing  the  several  sections  of  this  chapter,  said 
sections  shall  not  be  construed  as  requiring  alterations 
in  the  construction  or  equipment  of  buildings  or  struc- 
tures in  existence  at  the  time  of  the  passage  of  this 

Vol.  CCI  Si 


7)46  Appellate  Cotjkts  of  Ilukois. 


I>e  Wolf  y.   MarahaU  Fl«ld  ft  C«^  Ml  IlL  Ami.   541 

chapter  except  wliere  specifically  provided,  unless  such 
bulMings  shall  not  have  BofficieHt  or  aid^uate  means 
of  egress  therefrom  or  ingress  thereto,  by  reason  of 
insufficient  or  inadequate  stairway  or  stairways  im- 
properly located  or  iA£Pufficient  or  inadequate  elevators 
or  elevator  equipment,  doors,  fire  escapes,  windows  or 
other  means  of  egress  or  ingress,  and  except  also  in 
sections  which  are  herein  made  retroactive/' 
Subdivision  242  of  Artide  III  oontaiins  the  fbikfw- 

ing: 

**242.  CoKPLicT  Bmweek  Special  akd  Genebal 
Provisions.)  Whenever  any  provision  orreqmrement 
of  this  chapter  relating  specifically  to  the  construction, 
equipment,  maintenance,  or  operation  of  any  building 
or  part  of  a  building  used  for  the  purpose  of  any  speci- 
fied class,  shiall  conflict  with  the  general  provisions  of 
this  chapter  relating  to  the  cou'struclwtt,  equipuMftt, 
maintenance  and  operating  of  buildings  generally,  the 
special  provisions  shall  govern  in  each  case,  except  in 
the  case  of  sectit>n  514,  whi*  isball  govern  in  all  eases 
coming  within  its  provisions,'*' 

It  is  contended  by  the  appellant  that  section  ■668  (j) 
is  not  retroactive  but  prospective  only ;  that  tlie  words 
** shall  have  not  less  than  two  handrails**  do  not  mean 
that  the  handrails  shaU  extend  from  the  top  to  the 
bottom ;  that  the  fact  that  the  handrails  do  not  extend 
to  the  bottom  step  was  not  a  proximate  cause  of  the 
injury. 

As  to  the  question,  whether  tlie  ordinance  applied  to 
stairways  already  constructed  at  the  time  the  ordi- 
nance was  passed,  we  start,  as  a  a^tter  ^f  law,  with 
the  general  prestonption  that  the  ordinance  was  not 
intended  to  be  retrospective  in  its  c^peration.  How- 
ever, if  it  were  plainly  the  esjpressed  intention  of  the 
city  council  in  passing  the  ordinance  to  make  it  retro- 
spective, that  intention  must  ^vearn  linl^s  it  is  found 
to  be  in  contravention  of  some  constitutional  re- 
straint or  provision. 

To  determine  whether  the  ordinance  applies  to  the 
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stairway  in  question,  it  is  necessary  to  interpret  the 
words,  **to  construct  or  maintain. '^  It  is  claimed  by 
the  appellant  that  those  words  mean  ^*to  construct, 
and  after  having  constructed,  to  continue  or  main- 
tain.^' 

The  decisions  of  the  courts,  in  which  the  meaning  of 
the  word  *' maintain '*  has  been  considered  and  the 
definitions  of  the  lexicographers  when  critically  an- 
alyzed, all  agree  as  to  the  general  meaning  of  the 
word. 

In  reference  to  a  physical  thing,  such  as  a  stairway, 
**maintain"  means,  in  its  ordinary  and  obvious  sense, 
'*to  keep"  or  ^*to  have.'^ 

In  accurately  determining  the  meaning  of  the  word, 
'* maintain,''  as  used  in  the  ordinance  in  question,  how- 
ever, it  is  necessary  to  consider,  not  only  the  defini- 
tions and  dictionaries  and  the  idea  the  word  connotes 
when  it  is  popularly  used,  but  also  the  context,  that  is, 
the  general  subject-matter  of  the  ordinance  in  whole 
and  in  part. 

The  building  ordinance  is  chiefly  a  police  regula- 
tion. It  makes  certain  requirements  for  purposes  of 
sanitation,  some  for  the  general  convenience  of  the 
public,  and  some  particularly  to  prevent  the  occurrence 
of  fire  and  the  loss  and  injury  generally  entailed  there- 

by. 

In  passing  the  ordinance  in  question,  having  refer- 
ence particularly  to  Article  XVIII,  the  city  council 
may  have  had  in  mind,  and  it  quite  probably  did,  that 
the  handrails  required  would  facilitate  in  case  of  a  fire 
the  exit  of  both  employees  and  customers;  or  it  may 
liave  believed  that  handrails,  in  connection  with  such 
stairways,  were  necessary  for  the  public  safety  or  gen- 
eral welfare. 

The  court  said  in  Marshall  Field  <&  Co.  v.  Le  Bosky, 
133  111.  App.  316,  which  is  a  case  pertaining  to  a  fall 
upon  a  marble  stairway: 
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'*A8  above  stated^  probably  no  stairs  are  absolutely 
safe.  We  know  of  none  npon  which  persons  nsinj? 
them  without  dne  care  can  be  guaranteed  against  slip- 
ping or  falling.'* 

It  mav  be  that  the  city  oonncil  had  in  mind  the  dan- 
ger  which  arises  by  reason  of  the  existence  of  such 
stairways  and  undertook  to  make  them  safer  for  those 
using  thenL  We,  of  course,  have  no  right  under  the 
law,  to  pass  upon  the  reasonableness  of  the  ordinance ; 
that  is  a  matter  solely  within  the  jurisdiction  and 
power  of  the  city  counciL 

If  the  latter  believed  that  handrails,  in  connection 
with  such  stairways,  were  reasonably  necessary  for 
the  public  safety,  it  had  the  right  to  order  that  all 
such  stairways  be  furnished  with  handrails. 

Bearing  in  mind,  therefore,  what  the  words,  **to  con- 
struct or  maintain,"  used  in  the  ordinance,  mean  in 
their  general  and  ordinary  sense,  and  considering  the 
context  and  the  apparent  intention  of  the  ordinance, 
we  are  compelled  to  the  conclusion  that  the  legislative 
body,  the  city  council,  in  using  those  words  intended  to 
cover,  and  had  in  mind,  all  such  stairways  built  or  to 
be  built. 

Some  question  is  raised  as  to  the  meaning  of  the 
words,  ''shall  have  not  less  than  two  handrails."  The 
handrail  in  question,  which  was  at  the  right  side  and 
above  the  stairway,  extended  so  as  to  be  of  service  to 
seven  and  a  fraction  of  the  eleven  steps  which  consti- 
tuted the  whole  stairway.  A  handrail,  in  conjunction 
with  a  stairway  means,  normally,  a  raU  which  extends 
from  top  to  bottom.  Of  course  no  such  handrail  ex- 
isted as  fulfils  that  definition.  It  is  our  opinion,  there- 
fore, that  the  handrail  in  question  did  not  comply  with 
the  requirements  of  the  ordinance. 

As  to  the  absence  of  the  handrail  being  the  proxi- 
mate cause,  the  verdict  of  the  jury  implies  that  they 
believed  the  appellee  was  in  the  exercise  of  ordinary 
care  and  that  the  failure  of  appellant  to  provide  hand- 
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rails  extending  to  the  bottom  of  the  stairway,  in  part, 
at  least,  caused  her  fall. 

We  have  examined  the  evidence,  the  rulings  and  the 
instructions  and  have  found  no  prejudicial  error.  The 
judgment  is  affirmed* 

Affirmed. 


F.  H.  Clark,  Appellee,  t.  Eliza  J.  Conrad,  Appellant. 
Gen.  No.  21,329.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Denis 
E.  SuLuvAN,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1915.  Affirmed.  Opinion  filed  October  18, 
1916. 

Statement  of  the  Case. 

Bill  for  an  injunction  by  F.  H.  Clark,  complainant, 
against  Eliza  J.  Conrad,  defendant,  to  enjoin  the  prose- 
cution of  a  suit  by  a  creditor's  bill,  based  on  a  judg- 
ment entered  against  the  complainant  by  the  defend- 
ant, on  the  ground  of  the  existence  of  an  agreement 
between  the  parties  to  the  effect  that  on  payment  of  a 
certain  amount  by  the  complainant  to  the  defendant 
the  latter  would  authorize  satisfaction  of  the  judgment 
and  that  the  complainant  had  made  a  tender  to  various 
persons  of  the  amount  due.  From  a  decree  for  com- 
plainant, defendant  appeals. 

SxjMNEB  C.  Palmeb  and  Chasles  Daniels,  for  ap- 
pellant. 

E.  F.  Thompson,  for  ajpellee. 

Mr.  Justice  Taylob  delivered  the  opinion  of  the 
court. 
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The  People  v.  BH,  201  IlL  App.  560. 

AiMstrtiict  of  1^0  BeoisiOB, 

CoMPBOMiBE  AND  SETTLEMENT,  |  ll*''—wKen  right9-  Of  judgment 
debtor*  under  aeftlement  agreemmit  not  f()rfeited*  A  Judgment 
deDtor  held  not  to  have  forfeited  hie  right  under  an  escrow  agree- 
ment with  the  Judgment  creditor,  whereby  on  payment  of  certain 
sums  at  certain  times  the  Judgment  was  to  he  canceled,  where, 
thOVgfi'  ih'  diffault,  he  had  made  tender  to  the  party  in  whose  hands 
the  escrow  agreement  had  been  placed,  which  payment  was  however 
refused  because  of  lack  of  authority  to  receive  it,  and  made  tender 
to  other  parties  which  was  also  refused,  he  not  having  been  able  to 
locate  the  former  attorney  for  the  creditor,  who  drew  the  agree- 
ment, though  he  could,  by  the  exercise  of  diligence,  have  found  out 
the  residence  of  the  creditor  or  the  party  who  was  acting  as  her 
utfimt  to  receive*  payjAent,  lime  not*  bettrg  of  the  essence  of  sttch 
agreement.- 


The  People  of  tbe  State  of  UlUiofe,  Defendant  Is 
Error,  t.    Bosie  £11,  Plaintiff  in  Error. 

Gen.  No.  22;i4I.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  J. 
RooNcr.  Jud'ge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1^16.    Affirmed.    Opinion  filed  October  18,  1916. 

Statenftent  of  the  Case. 

Prosecution  by  the  People  of  the  State  of  Ulinow, 
plaintiff,  against  Rosie  Eli,  defendant.  To  review  a 
jndj^ment  against  h^r,  the  defendant  prosecutes  a  writ 
of  error. 

E»BSTBiN  &  Macattlat,  for  plaintiff  in  error. 

Maclay  Hoyne,  for  defendant  in  error ;  Edwabd  E. 
Wilson,  of  counsel. 

•Se«  Ullnolt  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulativo  Qnaiierlj,  mmt 
topic  ABd  Motion'  number. 
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Mr.  Justice  Taylob  delivered  the  <^piiiiQn  of  Itie 
court. 


Utolract  of  the  BeeteioQ. 

Criminal  law,  $  472* — how  defect  in  information  must  be  taken 
advantage  of.  Where  the  defendant  in  a  prosecution  for  larceny 
was  present  in  court,  waived  trial  by  jury,  aubmltted  to  the  juris- 
diction of  the  court  and  made  np  objection  to  the  fprm  pf  the  in- 
formation chargiug  her  with  the  larceny  of  a  certain  number  of 
dollars,  lawful  money  of  the  United  States,  without  mprp  definitely 
describing  it,  held  that  in  the  absence  pf  a  mption  to  quash  the 
information,  as  defective  for  nncertainty,  a  cpnvlctlon  must  be 
sustained. 


Sophie  Horowteki,  Defeadant  Ui  Error,  t.  Qlobe  Mil- 
tufil  Life  Ittsuranee  AsBoeiation,  PlaiBtiff  in 
Error. 

Gen.  No.  33,391.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Habbt  C. 
MoRAN,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1916.    Reversed  and  remanded.    Opinion  filed  October  30,  1916. 

Statement  of  the  Case. 

Adion  by  Sophie  Horowicld,  plaintiff,  against  the 
Globe  Mutual  life  Insurance  Association,  defendant, 
in  the  Municipal  Court  of  Chicago,  to  recover  on  a  pol- 
icy of  insurance.  To  reverse  a  judgment  for  plaintiff^ 
defendant  prosecutes  this  writ  of  error. 

M.  H.  HoEY,  for  plaintiff  in  error. 

•See  minotn  Notes  Divert,  Vol*.  XI  tD  X\,  and  CjimulatlTe  Qoarterlj, 
topic  and  section  number. 
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Smith  y.  Peter  Schoenhofen  Brew.  Co.,  201  111.  App.  652. 

Emory  J.  Smith  and  Clarence  P.  Smith,  for  de- 
fendant in  error. 

Mr.  Presiding  Justice  McSurely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

Insubance,  S  436 — uDhen  refusal  to  dismiss  action  prematwrely 
brought  is  erroneous.  In  an  action  on  an  Insurance  policy  provid- 
Ing  that  no  amount  payable  thereunder  should  be  due  until  slity 
days  after  proofs  of  death  were  furnished,  it  is  error  to  deny  a 
motion  to  dismiss  where  it  appears  that  the  action  was  commenced 
eighteen  days  after  the  date  of  death,  and  before  any  proofs  of 
death  had  been  furnished. 


John   B.   Smith 9   Administrator,   Appellee,   t.   Peter 
Schoenhofen  Brewing  Company,  Appellant. 

Oen.  No.  32,311.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Joseph 
H.  Fitch,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1916.     Reversed  with  finding  of  fact     Opinion  filed  October  SO, 

1916. 


Statement  of  the  Case. 

Action  by  John  B.  Smith,  administrator  of  the  es- 
tate of  Alfred  Smith,  deceased,  plaintiff,  against  the 
Peter  Schoenhofen  Brewing  Company,  a  corporation, 
defendant,  in  the  Superior  Court  of  Cook  county,  to 
recover  for  the  death  of  plaintiff's  intestate  as  a  re- 
sult of  injuries  sustained  by  being  run  over  by  a 
heavy  truck  belonging  to  defendant.  From  a  judg- 
ment for  plaintiff  for  $6,000,  defendant  appeals. 

*See  Illinois  Notes  Divert,  Vols.  XI  to  XV,  «ad  CamnUitlTe  Qnartefly,  wmmm 
topic  and  section  number. 
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There  have  been  three  trials  of  this  cause,  in  two  of 
which  the  jury  disagreed.  Pour  disinterested  eyewit- 
nesses testified  substantially  that  the  loaded  truck  was 
going  south  on  Union  avenue  at  a  moderate  rate  of 
speed ;  that  it  was  making  considerable  noise ;  that  de- 
ceased was  walking  south  on  Union  avenue  on  the 
west  sidewalk  between  33rd  and  34th  streets;  that  as 
the  truck  approached,  the  boy  ran  out  in  the  street  in  a 
southeasterly  direction,  and  for  about  ten  feet  ran 
alongside  the  truck  behind  the  front  wheels,  then 
caught  hold  of  it  near  its  center  on  the  right  side  and 
hung  there  a  short  time,  and  then,  seeming  to  lose  his 
hold,  fell  down  in  front  of  the  rear  wheel,  which  passed 
over  him.  Testimony  of  these  witnesses  was  unani- 
mous that  the  front  part  of  the  truck  had  passed  de- 
ceased when  he  left  the  curb,  and  that  he  was  at  no 
time  in  front  of  the  front  wheels  of  the  truck  after  he 
got  out  in  the  street,  and  that  the  point  where  he 
grabbed  hold  of  the  truck  was  behind  the  driver 's  seat. 

The  chauffeur  gave  substantially  similar  testimony. 
There  was  no  testimony  in  direct  conflict  with  that  ad- 
duced by  defendant,  though  three  witnesses  gave  testi- 
mony from  which  it  was  sought  to  be  inferred  that  de- 
ceased was  in  front  of  the  truck  when  struck. 

MiLLEB,  GoRHAM  &  Walbs,  for  appellant. 

Chables  W.  Stiefel  and  John  B.  Hbinemann,  for 
appellee. 

Mb.  Presiding  Justice  McSubely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

Automobiles  and  gabaoes,  {  3* — when  evidence  shows  driver  not 
negligent    In  an  action  to  recover  for  the  death  of  a  boy  fourteen 

•Sm  Illinois  Notes  Digest,  Vols,  Til  t^  W,  and  CnmiilAtiTe  Quarterly, 
tople  and  section  ponibert 
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Hlllsr  T.  tlopp,  201  111.  Ap9.  654. 

* 

^Mifis  (A  tg&,  by  reemML  of  lajuiies  susUiliMd  by  iMiag  run  orer  by  a 
bMvy  tru<^lE,  €fyldeAce  examined  and  held  to  ^ow  that  the  driver 
ef  the  truck  was  not  negligent. 


JTftmes  R.  Hills,  Appellant,  r.  Joseph  Hopp,  Appellee. 
Gen.  No.  22,814.    (Not  to  be  reported  in  fnlL) 

Appeal  froih  th6  Mnttlclpal  Court  of  Chicago;  the  Hon.  Chihui 
N.  GooDNow,  Judge,  presiding.  Heard  in  this  court  at  the  Mareh 
term,  1916.  Reyera^d  and  remanded.  Opinion  filed  October  30, 
1916.    Rehearing  denied  November  13,  1916. 

Statement  of  the  Case. 

Action  by  James  R.  Hills,  plaintiff,  against  Joseph 
Hopp,  defendant,  in  the  Municipal  Court  of  Chicago, 
to  recover  on  an  alleged  verbal  agreement  to  repur- 
chase stock  sold  to  plaintiff.  From  a  judgment  for 
defendant,  plaintiff  appeals. 

Fbedebigk  a.  Bangs,  for  appellant ;  Bighabd  H.  Col- 
by, of  counsel. 

BtJBKHALTEB,  GftossBEBG  &  NEwJTfiLD,  for  appellee. 

Mb.  Pbesiding  Justice  McSuebly  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Deelslon. 

1.  Evidence — when  exclusion  of  parol  evidence  contradicting 
memorandum  erroneous,  tn  an  action  to  recover  for  breach  of  a 
parol  contract  to  repurchase  stock  assigned  by  defendant  to  plain- 
tiff, it  appeared  that  plaintiff  recelTed  a  certain  certificate,  aesifBed 
in  blank,  and  surrendered  it  for  cancellation,  receiving  a  new  cex^ 
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tiflcate,  and  that  defendant,  who  was  president  of  the*  corporation 
issuing  the  stock,  made  on  the  face  of  the  canceled  oerttfioate  a  mem- 
orandum, which  was  never  delivered  to  or  seen  by  plaintiff, 'to  the 
effect  that  a  new  certificate  had  been  -delivered  to  plaintiff  in  >lieu 
of  that  which  was  canceled.  Parol  evidence  of  the  contract  sued  on 
was  excluded,  on  the  ground  that  it  contradicted  a  written  iastru- 
ment,  the  memorandum  being  the  instrument  referred  to.  'Held, 
that  the  exclusion  was  erroneous,  the  memorandum  not  being  a 
contract  between  (he  parties,  for  whieh  reason  therule  Invoked ^did 
not  apply. 

2.  CoNTBAGTS,  §  32* — whctt  'memoranda  not  hinding  as  contract. 
Memoranda  made  by  oiBcials  of  a  corporation  for  their  own  con- 
venience-  in  keeping  their  records  are  not  binding  en  strangers  who 
•re  Ignorant  of  the  existence  of  such  memoranda. 

3.  Appeal  and  ebbob,  {  365* — what  points  not  reviewable.  Points 
not  made  at  the  trial  cannot  be  made  for  the  first  time  on  review. 


Central  Trust  Company  of  Illinois^  Trustee,  Appellant, 
y.  Richard  C.  Crawford,  Lawton  C.  Bonney  and 
Charles  A.  Ford,  Appellees. 

Gen.  No.  22,319. 

1.  CoBPOBATiONS,  |  127* — When  evidence  sustains  finding  that 
stock  subscriptions  were  paid  in  full.  On  a  bill  by  the  trustee  in 
bankruptcy  of  a  corporation  to  recover  an  .unpaJbd  balance  of  stock 
subscriptions,  a  finding  of  a  master  in  chancery  that  the  capital 
stock  of  the  bankrupt  corporation  had  been  pai4  in  full,  held  sus- 
tained by  the  evidence. 

2.  CoBPOBATioNS,  { '  ll^^-whon  commissioners'  report  that  stock 
subscriptions  were  paid  in  cash  a  violation  of  Corporation  Set. 
Where  subscriptions  to  the  stock  of  a  corporation  are  paid  part  in 
cash  and  part  in  property,  a  report  of  the  commissioners  on  the 
organizatipn  of  such  corporation  that  the  stock  is  paid  In  cash  is 
a  violation  of  the  Corporation  Act,  sec.  4  (J.  ft  A.  If  2421),  providing 
that  in  such  case  the  property  shall  be  appraised  by  the  commis- 
sioners, who  shall  report  its  fair  cash  value. 

3.  COBPOBATIONS,  f  101* — What  does  not  create  liabiliiy  for  stock 
subscriptions.    A  failure  to  observe  the  requirements  of  the  Corpo- 
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ration  Act»  sec.  4  (J.  ft  A.  If  2421),  requiring  that  property  trans- 
ferred in  payment  for  stock  subscriptions  be  appraised  and  Its  fair 
cash  value  reported  by  the  commissioners,  does  not  ip9o  facto  create 
a  liability  for  a  stock  subscription. 

4.  CoBPOBATioNS,  §  124* — who  may  make  effective  payment  for 
stock  subaoription.  When  a  stock  subscription  has  been  paid  by 
any  one,  the  obligation  of  the  subscriber  Is  fulfilled,  and  such  sub- 
scriber cannot  then  be  charged  with  liability  on  such  subscription 
either  by  the  corporation  or  a  creditor. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Chables  M.  F(»xl,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1916.  Affirmed.  Opinion  filed  October  30,  1916.  Re> 
hearing  denied  November  13,  1916.  Petition  for  certiorari  dis- 
missed. 


Sabath,  Stafford  &  Sabath,  for  appellant;  Chables 
B.  Staffobd,  of  counsel. 

Lyman^  M.  Paine,  for  appellees. 

Mb.  Pbesidinq  Justice  McSubely  delivered  tbe  opin- 
ion of  the  court. 

By  bill  filed  by  the  trustee  of  the  Crawford,  Bar- 
rett Company,  a  corporation,  bankrupt,  complainant 
sought  to  recover  from  the  defendants  the  balance  of 
subscription  to  the  capital  stock  said  to  have  been 
unpaid.  The  bill  alleges  that  the  corporation  was  or- 
ganized under  the  laws  of  Illinois  with  a  capital  stock 
of  $50,000.  The  report  of  the  commissioners  shows 
that  the  defendant  Crawford  subscribed  for  $49,000 
and  the  defendants  Bonney  and  Ford  for  $500  each. 
The  bill  alleges  that  the  stock  subscription  of  the 
defendants  had  never  been  paid.  Answer  was  filed 
alleging  that  the  full  amount  had  been  paid.  The 
cause  was  referred  to  a  master,  who  after  hearing  evi- 
dence reported  that  the  defendant  Crawford  had  paid 
for  the  entire  capital  stock.    The  court  approved  of 

•See  Illinois  Notes  Digest,  Yds.  XI  to  XT,  mnd  CnmnlAtlve  Quarterlj, 
topic  and  section  number. 
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the  report  and  ordered  the  bill  dismissed.  Complain- 
ant has  appealed  to  this  court. 

There  is  little  controversy  as  to  the  master's  find- 
ing of  fact.  Of  the  capital  stock  Crawford  paid  $25,- 
000  in  cash,  and  also  turned  over  to  the  company  mer- 
chandise of  the  conceded  value  of  $25,000.  The  master 
found  that  this  paid  the  capital  stock  in  full,  and  we 
are  pointed  to  no  evidence  which  would  not  justify 
such  a  finding.  The  master  further  reported  as  to 
the  merchandise  that  ''no  question  has  been  raised  as 
to  its  value  or  of  bad  faith  in  the  transaction.'* 

The  controversy  centers  around  the  fact  that  in  the 
report  made  by  the  commissioners  upon  the  organiza- 
tion of  the  company  it  was  stated  that  the  capital  stock 
of  $50,000  had  been  paid  in  cash.  This  was  in  viola- 
tion of  paragraph  4  of  the  statute  on  corporations, 
chapter  32  (J.  &  A.  If  2421),  which  provides  that  **if 
any  proportion  of  the  capital  has  been  paid  in  prop- 
erty, the  same  shall  be  appraised  by  said  commission- 
ers and  they  shall  report  the  fair  cash  value  thereof.  *  * 
The  fact  as  to  violation  being  conceded,  does  it  follow 
that  in  the  absence  of  fraud  as  to  the  value  of  the 
merchandise  and  where  no  one  has  been  prejudiced,  a 
stockholder  can  be  made  to  respond  to  a  judgment  for 
an  unpaid  balance  on  his  subscription  ?  We  think  not. 
By  paragraph  21  of  the  Corporation  Act  (J.  &  A. 
^  2438)  it  is  provided  that  *'if  any  certified  report  or 
statement  made,  or  public  notice  given,  by  the  officers 
of  any  corporation  shall  be  false  in  any  material  repre- 
sentation, all  the  officers  who  shall  have  signed  the 
same,  knowing  it  to  be  false,  shall  be  jointly  and  sev- 
erally liable  for  all  damages  arising  therefrom.  * '  The 
concluding  words  of  this  paragraph  would  indicate 
that  before  officers  signing  a  false  statement  could  be 
held  liable  for  damages  it  must  be  shown  that  such 
damages  arose  because  of  the  false  statement  How- 
ever, this  is  not  a  suit  for  damages,  and  even  if  this 
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were  so,  it  does  not  appear  that  ai\y  one  has  been 
damaged  because  of  the  in^proper  mport;  and,  oon- 
ceding  the  value  of  the  merchandise,  we  iadl  to  see  how 
any  one  could  be  damaged.  We  iind  oiothing  in  the 
statute  and  are  referred  to  no  decisions  supporting  ihe 
contention  that  failure  to  observe  «the  statute  ipso 
facto  creates  a  liability  if  or  a  stook  subscription. 

The  point  'that  Bemney  and  Ford  have  »not  paid  any- 
thing is  of  no  merit,  in  view  of  the 'fact  that  the  entire 
capital  stock,  including  their  subscriptions,  was  (paid 
by  Crawford.  There  therefore  remains  no  amount  xm- 
paid  on  their  -stook.  As  was  ^said  in  First  N<Uion(d 
Bank  of  Peoria  v.  Peoria  Watoh  Co.,  1»1  ill.  128  (133) : 
*'When  stock  has  been  paid  for  byrany  person  the  ob- 
ligation of  the  subscriber  is  rfulfilled,  :afid  rneithcr  the 
corporation  nor  any  creditor  can  char^ge  him  with 
an  amount  remaining  ainpaid,  for  the  simple  reason 
that  there  is  nothing  unpaid." 

The  decree  is  right  and  is  affirmed. 

Jffirmed. 


r 
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Charles  Zenlsek,  Appellee,  y.  Chicago  Consolidated 

Bottllag  Company,  Apptllant. 

Gen.  No.  22,330.    (Not  to  be  reported  In  full.) 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  J.  J. 
CocwK,  judge,  prestdlBg.  Heard  Im  this  court  at  the  March  term, 
Iftie.    Afirmed.    OptnioB  filed  Ootober  30,  1»16. 

Statement  of  the  Case. 

Action  by  Chiurl^B  Zenieu^k,  plaintiff,  against  the  Chi- 
cago Consolidated  Bottling  Company,  defendant,  in 
the  County  Court  of  Cook  county,  to  recover  dam- 
ages for  injury  to  plaintiff's  automobile  in  a  collision 
with  defendant  *s  motor  truck,  alleged  to  have  been  due 
to  defendant's  negligence.  From  a  judgment  for 
plaintiff  for  $425,  dQfendant  appeals. 

Daniel  L«  Mapdkit  and  Thomas  F.  Bubks,  for  appel- 
lant. 

CjuBUBB  V.  B^jaMTT,  for  appellee. 

Mn.  Presiding  Justice  McSxtrej^y  delivered  the  opin- 
ion of  the  court. 

Abatraet  of  the  Deolaion. 

1.  Appeajl  and  KB80B,  f  1165* — vohai  queBiionz  presented  for  re- 
view. On  appeal  from  a  judgement  for  plaintiff  in  an  action  to 
reoover  for  injury  to  hia  autoviobUe  aa  a  result  of  a  collision  with 
defendant's  motor  truck,  alleged  to  have  b^en  due  to  defendant's 
negligence,  the  only  question  presented  for  review,  where  defendant 
does  not  discuss  the  findings  of  the  Jury  or  thQ  question  of  negli- 
gence, is  that  of  the  amount  of  the  Terdict. 

2.  Automobiles  and  OABAans,  |  t* — when  amount  of  verdict  sua- 
talmed  hy  evidence.  In  an  action  to  recover  for  injury  to  plaintiff's 
automobile  in  a  collision  with  defendant's  motor  truck,  alleged  to 
have  been  due  to  defendant'^  negligence,  evidence  held  to  sustain 
a  verdict  of  $425  for  plainUff. 


•See  Ullnols  Notes  mseft.  Vols.  XI  to  XT,  and  CamoUtiye  Quarterlj,  tame 
iople  Mid  seetion  nnmber. 
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Mangier  y.  Maryland  Casualty  Co.,  201  111.  App.  560. 


Minnie  Mangier,  Appellant,  t.  Maryland  Casualty  Com- 
pany, Appellee. 

Gen.  No.  88,889.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Thomas 
Tatlob,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1916.  AfHrmed.  Opinion  filed  October  30,  1916.  Petition  for  cer- 
tiorari dismissed. 

Statement  of  the  Case. 

Action  by  Minnie  Mangier,  plaintiff,  against  the 
Maryland  Casualty  Company,  defendant,  in  the  Cir- 
cuit Court  of  Cook  county,  to  recover  on  a  policy  of 
accident  insurance.  From  an  order  dismissing  the 
action,  plaintiff  appeals. 

While  an  action  brought  by  plaintiff  on  an  accident 
policy  issued  to  her  husband  was  pending,  she  ac- 
cepted $650  in  settlement,  and  signed  a  release  and 
stipulation  that  the  action  be  dismissed  without  cost 
to  either  party,  reciting  that  all  matters  in  dispute  had 
been  settled.  A  motion  was  made  to  dismiss  in  ac- 
cordance with  the  stipulation,  which  was  allowed  after 
the  court  had  heard  evidence  in  regard  to  plaintiff's 
claim  that  the  release  was  procured  by  fraud.  It  ap- 
peared that  defendant  contested  its  liability,  claiming 
that  deceased  did  not  die  from  accident.  Plaintiff 
visited  the  office  of  defendant's  attorney  to  secure  a 
settlement,  where  the  amount  received  was  offered  in 
settlement  of  this  action  and  of  another  claim.  She 
was  accompanied  by  an  attorney,  not  of  counsel  in  the 
action.  The  release  and  stipulation  were  submitted  to 
and  approved  by  the  attorney  who  accompanied  plain- 
tiff, who  testified  that  plaintiff  read  them  and  that  he 
explained  them,  remarking,  **You  have  to  sign  them 
to  get  the  money,"  and  that  after  a  short  hesitation 
plain  tiff  signed. 
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Mangier  v.  Maryland  Casualty  Co.,  201  111.  App.  560. 

George  J.  Kuebleb  and  Albebt  H.  Fby,  for  appel- 
lant. 

Cleland,  Lee  &  Phbij>s,  for  appellee. 

Mb.  Presiding  Justice  McSuebly  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Deeision. 

1.  Stipulations — when  validity  of  atipulatian  question  for  court. 
The  rule  that,  where  a  release  is  offered  in  defense  it  is  the  prov- 
ince of  the  Jury  and  not  of  the  court  to  determine  whether  there 
has  been  fraud  in  obtaining  the  release,  does  not  apply  to  a  case 
where,  with  the  release,  a  stipulation  was  made  to  dismiss  a  pending 
action  without  cost  to  either  party,  in  which  case,  on  a  motion  to 
dismiss  in  accordance  with  the  stipulation,  the  determination  by 
the  court  of  the  question  whether  the  person  signing  the  stipula- 
tion knew  and  understood  what  she  was  signing  is  not  erroneous. 

2.  Stipulations — when  evidence  sustains  finding  that  stipulation 
not  obtained  by  fraud.  On  a  motion  to  dismiss  in  accordance  with 
a  stipulation,  where  plaintiff  alleged  that  the  stipulation  was  ob- 
tained by  fraud,  evidence  examined  and  a  finding  by  the  court  that 
the  stipulation  was  not  obtained  by  fraud,  held  sustained  by  the 
evidence. 

3.  BELAUD,  §  49* — when  court  of  law  can  not  determine.  A  court 
of  law  cannot  determine  the  question  whether  a  release  is  procured 
by  fraudulent  representations  of  facts  outside  the  instrument,  such 
questions  being  cognizable  only  in  chancery. 

4.  AccoBO  AND  satisfaction,  I  4* — when  acceptance  of  sum  less 
than  claimed  amounts  to  satisfaction.  Where  liability  on  an  un- 
liquidated claim  is  contested,  payments  to  secure  the  withdrawal  of 
a  suit  do  not  come  within  the  rule  that  a  settlement  for  a  less  sum 
than  a  fixed  amount  due  is  without  consideration  and  void. 

5.  Stipulations,  §  19* — when  dismissal  in  accordance  with  stipu- 
lation proper.  On  a  motion  to  dismiss  in  accordance  with  a  stipula- 
tion, where  plaintiff  claimed  that  the  stipulation  was  obtained  by 
fraud,  but  where  the  evidence  failed  to  sustain  the  claim,  an  order 
allowing  the  motion  and  dismissing  the  action  held  proper. 

*8ce  Illinois  Notes  Dlsest.  Yols.  XI  to  XT,  and  Cnmnlative  Quarterly,  sr.me 
topic  and  section  number. 
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Neville  v.  City  of  Chicago^  201  111.  App.  562. 


Hary  Geraldine  NeTllIey  Appellee,  y.  City  of  Chicago, 

AppellaBt. 

een.  No.  22,358.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hoo.  Wn^ 
LiAM  Femmorr  Cooper,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1916.  'Affirmed  upon  remittitur;  otherwise  reversed 
and  remanded.    Opinion  filed  October  30,  1916. 

StateHteat  of  the  Case. 

Action  by  Mary  Geraldine  Neville,  plaintiff,  against 
the  City  of  Chicago,  defendant,  in  the  Suj)erior  Court 
of  Cook  county,  to  recover  for  personal  injuries  sus- 
tained by  reason  of  a  defective  plank  sidewalk  in  de- 
fendant city,  causing  plaintiff  to  fall  and  a  sliver  of 
wood  to  penetrate  and  tear  her  sexual  organ.  From  a 
jndgment  for  plaintiff  of  $7,500,  defendant  appeals. 
This  case  has  been  tried  five  times,  and  has  been  heard 
twice  in  this  court  (154  111.  App.  537;  191  111.  App. 
372).  The  verdict  of  the  jury  resulting  in  the  judg- 
ment appealed  from  was  for  $15,000,  which  by  remit- 
titur was  reduced  to  $7,500.  The  facts  are  fully  stated 
in  the  opinion  in  154  111.  App.  557,  with  the  exception 
of  an  opinion  by  the  late  Dr.  John  B.  Murphy,  negativ- 
ing any  causal  connection  between  the  accident  and  a 
later  diseased  condition  of  plaintiff's  ovaries,  neces- 
sitating the  performance  of  an  operation  known  as 
ovariotomy. 

Samuel  A.  Ettblson  and  Chakles  R.  Francis,  for 
appellant;  Hbney  T.  Chace,  Jr.,  of  counsel. 

T.  F.  Laramie  and  A.  W.  Fulton,  for  appellee. 

Mr.  Presiding  Justice  McSurely  delivered  the  opin- 
ion of  the  court. 
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Neville  V.  City  of  Chicago,  201  111.  App.  562. 

Abstract  of  the  Deeision. 

1.  Municipal  corpobations,  .{  1098* — when  evidence  Photos  negli- 
gence in  care  of  Bidewalk,  In  an  action  to  recover  for  personal 
injnries  sustained  by  reason  of  a  defective  plank  sidewalk  in  defend- 
ant dty,  causing  plaintiff  to  Call  and  a  wooden  eliver  from  the  side- 
walk to  penetrate  and  tear  her  sexual  organ,  evidence  examined  and 
a  verdict  finding  defendant  guilty  of  negligence  held  sustained  l^y 
the  evidence.  ^ 

2.  Damages,  §  188* — when  evidence  fails  to  show  causal  connec- 
tion between  injury  and  element  of  damage.  In  an  action  to  re- 
cover for  personal  injuries  snetainefl  by  reaaon  of  a  defective  plank 
sidewalk  in  defendant  city,  causing  .plaintiff  .to  fall  and  a  wooden 
sliver  to  penetrate  and  tear  her  sexual  organ,  where  plaintiff 
claimed  the  injuries  sustained  oaused  a  diseased  condition  of  her 
ovatiee  and  necessitated  the  performanee  of  cm  operation  known  as 
ovariotomy,  evidence  examined  and  held  not  to  show -a  causal  con- 
nection between  the  injury  sustained  and  the  diseased  conditions 
necessitating  the  operation. 

3.  Damages,  f  114* — when  excessive  for  injury  to  female  sexual 
organ.  In  an  action  to  recover  for  personal  injuries  sustained  by 
reason  of  -a  defeetive  plank  'sfdewalk  in  defendant  city,  causing 
plaintiff  to  fall  and  a  sliver  of  wood  to  i;)enetrate  and  tear  her 
sexual  organ,  causing  considerable  bleeding,  where  the  evidence 
failed  to  show  a  causal  connection  between  the  Injuries  and  a  dis- 
eased condition  of  the  ovaries,  neoessitating -an -operation,  a  verdict 
for  plaintiff  for  $15,000,  remitted  in  the  trial  court  to  $7,500,  held 
excessive  as  remitted,  and  a  further  remittitur  of  $6,500  ordered. 


•See  nilnoie  Notes  Digest,  Vols.  XI  to  XV,  and  ComaiAtlvo  Quirterly, 
topic  and  section  nnmber. 
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Weber  y.  City  of  Chicago,  201  111.  App.  564. 


Louisa  Weber^  Appellee,  t.  City  of  Chicago,  Appellant. 
Gen.  No.  22,359.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Mabcus 
A.  Kavanaoh,  Judge,  presiding.  Heard  In  this  court  at  the  Bfarch 
term,  1916.    Affirmed.    Opinion  filed  October  30,  1916. 

Statement  of  the  Case. 

Action  by  Louisa  Weber,  plaintiff,  against  the  City 
of  Chicago,  defendant,  in  the  Superior  Court  of  Cook 
county,  to  recover  for  personal  injuries  sustained  by 
reason  of  a  defective  sidewalk  in  defendant  city. 
From  a  judgment  of  $2,000  for  plaintiff,  defendant 
appeals. 

Samuel  A.  Ettblson  and  Charles  R.  Frais^cis,  for 
appellant ;  Henry  T.  Chaoe,  Jr.,  of  counsel. 

Peden,  Kahn  &  Murphy,  for  appellee;  R.  C.  Mer- 
rick, of  counsel. 

Mr.  Presiding  Justice  McSurely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Municipal  corporations,  §  1084* — what  is  gist  of  action  for 
injuries  caused  by  defective  sidewalk.  The  gist  of  an  action  against 
a  municipal  corporation  for  personal  injuries  sustained  by  reason 
of  a  defective  sidewalk  is  the  negligence  of  the  municipality  in  per- 
mitting the  sidewalk  to  be  and  remain  in  bad  and  unsafe  repair  and 
condition. 

2.  Municipal  corporations,  §  1098* — what  evidence  sustains  alle- 
gation that  sidewalk  toas  defective.  In  an  action  against  a  city  for 
personal  injuries  sustained  by  reason  of  a  defective  plank  sidewalk, 
the  allegation  of  negligence  in  the  declaration  is  sustained  by  evi- 


*See  Illinois  Notes  Divert.  Vols.  XI  to  JLV,  and  CnmnlAtlyo  Qnarterly. 
topic  and  section  nnmber. 
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Liljegren  v.  Kropp  Forg^e  Co.,  201   111.   App.   666. 

dence  that  It  was  in  fact  in  bad  or  unsafe  repair  and  condition, 
either  hT  reason  of  a  plank  being  broken,  or  because  the  planks 
were  loose  and  not  fastened  to  the  stringers. 

3.  Municipal  cobpobations,  §  1084* — tohere  no  variance  between 
allegation  of  defective  sidewalk  and  proof.  In  an  action  against  a' 
city  to  recover  for  personal  injuries  sustained  by  reason  of  a  de- 
fective sidewalk,  where  the  declaration  alleged  that  ''defendant  per- 
mitted said  sidewalk  *  *  *  to  be  and  remain  in  bad  and  unsafe 
condition  and  repair,  and  divers  boards  *  *  *  to  be  and  remain 
loose,  broken,"  etc.,  held  no  fatal  variance  where  the  evidence 
shows  that  the  defect  which  caused  the  accident  sought  to  be  re- 
covered for  was  a  missing  plank. 

4.  Damages,  §  128* — when  not  'excessive  for  permanent  injury  to 
ankle.  In  an  action  against  a  city  to  recover  for  personal  injuries 
sustained  by  reason  of  a  missing  plank  in  a  board  sidewalk  in  de- 
fendant city,'  causing  plaintiff,  a  middle-aged  woman  weighing  220 
pounds,  to  fall  and  injure  her  ankle,  where  there  was  evidence  that 
plaintiff  was  crippled  for  six  months  as  a  result  of  the  accident 
and  suffered  much  pain  even  up  to  the  time  of  the  trial,  twelve 
years  after  the  accident,  and  where  there  was  medical  testimony 
that  the  Injury  is  permanent,  a  verdict  of  |2,000  for  plaintiff,  held 
not  excessive. 


Augusta  Liljegren,  Appellee,  t.  Kropp  Forge  Company, 

Appellant. 

Gen.  No.  23,371.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Maz- 
ziNi  Slusbeb,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1916.  Reversed  with  finding  of  fact.  Opinion  filed  October 
30,  1916.    Rehearing  denied  November  13,  1916. 

Statement  of  the  Case. 

Action  by  Augusta  Liljegren,  plaintiff,  against  the 

Kropp  Forge  Company,  defendant,  in  the  Superior 

—  — 

*8ee  nilnoto  Notes  Dlg«flt,  Vols.  XI  to  XV,  and  CumnlAtlye  Quarterly,  game 
topic  and  teetton  number. 
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Court  of  Cook  county,  to  recover  compensation  under 
the  Occupational  Diseases  Act  (J.  &  A.  ^  5433  et  9eq.)j 
for  the  death  of  plaintiff's  husband  while  employed  by 
defendant  as  a  heater  in  its  blacksmith  and  forge 
room.  From  a  judgment  for  plaintiff  for  $3,000,  de- 
fendant appeals.  ' 

It  appeared  that  after  being  employed  in  the  forge 
room  for  four  or  five  days  deceased  became  unconscious 
and  died  in  half  an  hour.  Plaintiff  claimed  that  death 
was  due  to  heat  exhaustion.  Deceased's  duties  were 
to  feed  coke  into  one  of  the  furnaces  -and  to  insert  and 
take  out  steel  billets.  The  evidence  tended  to  show 
that  the  temperature  of  the  room  was  from  85  to  90 
degrees  at  the  time  deceased  became  unconscious.  The 
evidence  as  to  whether  devices  could  have  been  adopted 
to  reduce  the  heat  was  conflieting.  There  was  evi- 
dence that  just  before  deceased's  death  a  flowfrom  his 
mouth  had  the  odor  of  whisky,  and  -that  a  partly  filled 
flask  of  whisky  was  found  in  his  pocket.  The  evidence 
also  tended  to  show  that  at  that  time  deceased  had 
been  drinking,  and  that  a  temperature  of  from  85  to 
90  degrees  would  only  -slightly  ^^ffect  the  health  of  a 
normal  man.  The  verdict  of  the  coroner's  jury  was 
that  death  was  due  to  **  organic  heart  disease,  com- 
bined with  insolation,"  but  .the  doctor  testified  that 
*  *  the  cause  of  death  was  apoplexy,  which  is  a  harden- 
ing of  the  arteries  and  the  rupture  of  a  blood  vessel  in 
the  cranium." 

H.  L.  HowABD,  for  appellant. 

Charles  C.  Spencer,  for  appellee. 

Mr.  Presiding  Justice  McSurely  delivered  the  opin- 
ion of  the  court 
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Abstract  of  the  Decision. 

1.  WosKiiEN's  Compensation  Act,  {  11* — when  death  not  earned 
hy  accident  tdthin  meaning  of  act.  The  death  of  a  workman  who, 
after  four  or  fire  days'  employment  as  a  heater  in  a  blacksmith  and 
forge  veom,  becomes  unconscious  and  dies  within  half  an  hour  is 
not  caused  by  an  accident  within  the  meaning  of  the  title  of  the 
Workmen's  Compensation  Act  of  1913  (Cal.  111.  St  Supp.  1916, 
1  5475  et  seq.),  providing  for  "compensation  for  accidental  injuries 
or  death  suffered  In  the  course  of  employment." 

2.  Master  and  servant,  §  701* — when  evidence  insufficient  to 
show  death  resulted  from  violation  of  statute.  In  a  proceedli^ 
brought  under  the  Occupational  Diseases  Act  (J.  ft  A.  1[  5433  et  seq.), 
to  recover  compensation  for  the  death  of  a  workman  who,  after  four 
or  five  days'  employment  as  a  heater  in  a  blacksmith  and  forge 
room,  became  unc<mscious  and  died  within  half  an  hour,  evidence 
held  insufficient  to  show  that  deceased  came  to  his  death  through 
any  omission  or  act  of  the  employer  in  violation  of  the  act. 

S.  MAtntaL  AND  scbvant,  §  701* — what  proof  necessary  as  to  cause 
of  death.  In  order  to  recover  compensation  for  the  death  of  a 
workman  under  the  Occupational  Diseases  Act  (J.  A  A.  ^  5433 
et  seq.),  requiring  employers  to  employ  certain  devices  and  methods 
to  prevent  such  diseases,  it  must  be  proved  that  the  cause  of  the 
death  was  the  failure  of  the  employer  to  comply  with  the  act 

4.  BCABtEB  ANV  nEftTANt,  §  50b* — wh^n  evidence  sufficient  to  show 
cause  of  death.  In  a  proceeding  under  the  Occupational  Diseases 
Act  (J.  ft  A.  1  5433  et  seq.),  to  recover  compensation  for  the  death 
of  a  workman  who,  after  four  or  fiye  days'  employment  in  a  black- 
smith and  forge  room,  became  unconscious  and  died  in  half  an 
hour,  evidence  examined  and  held  to  show  that  the  cause  of  de- 
oeaMd's  death  was  apoplexy. 

*Be«  flUnoU  Notes  Divert,  YoU.  XI  to  XV,  and  CiinraUitiye  Qmuterly,  same 
tople  and  Mctlon  number* 
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Interstate  Finance  Corp.  v.  Com.  Jewelry  Co.,   201   111.  App.  568. 


Interstate  Finance  Corporation,  Appellee,  v.  Commer- 
eial  Jewelry  Company,  Appellant. 

Gen.  No.  22,374.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Josepu 
E.  Rtan,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1916.  Affirmed.  Opinion  filed  October  30,  1916.  Rehearing  denied 
November  13,  1916. 

Statement  of  the  Case. 

Action  by  Interstate  Finance  Corporation,  a  corpo- 
ration, plaintiff,  against  Commercial  Jewelry  Com- 
pany, a  corporation,  defendant,  in  the  Municipal  Court 
of  Chicago,  to  recover  on  a  contract  wherein  defendant 
guarantied  the  payment  of  certain  accounts  assigned 
to  plaintiff.  From  a  judgment  for  plaintiff  for 
$2,143.82,  defendant  appeals. 

Albert  0.  Olson,  for  appellant ;  Jambs  J.  Lbaht,  of 
counsel. 

Elbebt  C.  Fbeguson,  for  appellee. 

Mr.  Presiding  Justice  McSubelt  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  WiTNESSEB,  I  195* — iDhen  toitnesa  may  testify  from  tabulations 
made  up  from  vouchers.  Where  a  witness  is  testifying  in  regard  to 
an  account  composed  of  about  six  hundred  items,  each  of  which 
was  originally  represented  by  a  voucher,  from  which  the  item  was 
entered  in  books  of  account,  it  is  not  error  to  permit  the  witness 
to  use  in  his  testimony  a  computation  and  tabulation  made  up  from 
such  vouchers  and  not  from  the  books,  and  for  use  at  the  trial, 
where  the  amount  due  plaintiff  is  merely  a  matter  of  computation 
and  where  all  the  vouchers  and  books  are  in  evidence. 


•See  nilDols  Notes  Divest,  VoU.  XI  to  XV,  and  Cumalatlre  Qnart«ri7, 
topic  and  tection  nuaiMr. 
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2.  Estoppel,  §  55* — when  assignee  of  contract  estopped  to  deny 
liaMlity  thereunder.  In  an  action  on  a  contract  the  following  facts 
appeared:  The  contract  was  originally  between  plaintiff  and  a 
Philadelphia  partnership.  Later  the  partnership  removed  to  Chi- 
cago, where  an  Illinois  corporation  was  formed,  which  was  the 
defendant  In  the  action,  whose  corporate  name  was  the  same  as 
that  used  by  the  partnership,  and  .which  took  over  all  property, 
book  accounts  and  bills  receivable  of  the  partnership  and  continued 
to  do  business  with  plaintiff  under  the  contract  and  to  receive  its 
advantages,  without  notifying  plaintiff  of  any  change  in  the  con- 
cern or  its  methods  of  doing  business.  Held,  that  under  such  cir- 
cumstances defendant  was  bound  by  the  contract  and  could  not 
repudiate  It. 

3.  MuNiCTPAL  CouBT  OF  CHICAGO,  f  lZ*—when  permission  to 
amend  statement  of  claim  not  abuse  of  discretion.  The  allowance 
of  an  amendment  of  a  statement  of  claim,  held  not  an  abuse  of 
judicial  discretion  where  no  harm  appeared  to  have  resulted  there- 
from. 

4.  CoNTiNUANCK,  §  45* — whcn  motion  for  properly  overruled.  It 
is  not  error  to  overrule  a  motion  for  continuance  where  the  affidavit 
filed  In  support  of  the  motion  discloses  no  facts  which  could  prop- 
erly induce  the  court  to  grant  the  continuance. 

5.  Guaranty — when  evidence  shows  accounts  uncoUectihle.  In 
an  action  to  recover  on  a  contract  whereby  defendant  assigned 
certain  contracts  to  plaintiff,  guarantying  that  If  payments  on  such 
accounts  became  "in  default"  defendant  would  pay  any  unpaid  bal- 
ance due  thereon,  the  contract  defining  the  meaning  of  the  ex- 
pression "in  default"  as  meaning,  inter  alia.  If  the  accounts  were 
uncollectible,  evidence  held  sufficient  to  show  that  the  accounts  In 
question  were  uncollectible  within  the  meaning  of  the  contract. 

6.  Municipal  Court  of  Chicago,  §  29* — when  objections  to  in- 
structions not  considered  on  appeal.  General  objections  to  instruc- 
tions in  an  action  In  the  Municipal  Court  of  Chicago  will  not  be 
considered  on  appeal  where  it  appears  that  a  rule  of  that  court  re- 
quires such  objections  to  be  specific. 


•S«e  minols  Notes  Dlsevt.  YoU.  XI  to  XY,  and  Omniilatlve  Quarterly,  mme 
topic  and  tectlon  number. 
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McGurk  V.  Chicago  City  Ry.  Co.,  201  UL  App.  570. 


Aliee  McGiirk,  Appellee,  v.  Chicago  Citj  Ballwaj  Com- 
pany, Appellant. 

Oen.  No.  22,377.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Circuit  Coart  of  Cook  county;  the  Hon.  Rxchabd 
S.  TuTHiLL,  Judge,  presiding.  HeaWl  in  this  court  at  the  March 
term,  1916.  Revoreed  with  finding  of  fact.  Opinion  filed  Octaber 
30,  1916. 


StatMuent  of  tbe  Case* 

Action  by  Alice  McGurk,  plaintiff,  against  the  Chi- 
cago City  Eailway  Company,  defendant,  in  the  Ciarenit 
Court  of  Cook  county,  to  recover  for  personal  injuries 
sustained  as  a  result  of  being  struck  by  the  rear  por- 
tion or  overhang  of  a  street  car.  From  a  judgment  for 
plaintiff  for  $2,000,  defendant  appeals. 

It  appeared  that  plaintiff  was  struck  by  a  north- 
bound car  rounding  the  curve  from  Jackson  Park  av- 
enue while  turning  westward  into  56th  street  in  Chi- 
cago. 

Jackson  Park  avenue  runs  north  and  south  but  does 
not  extend  beyond  56th  street,  which  runs  east  and 
west.  At  the  junction  of  these  streets  the  car  tracks 
turn  westward  into  56th  street,  and  the  regular  stop- 
ping place  of  northbound  street  cars  is  in  56th  street  af- 
ter rounding  the  curve.  The  car  was  a  large  car  of  the 
pay-as-you-enter  type.  There  was  teetimony  that  the 
normal  overhang  of  the  cars  was  two  feet  one  and 
three-fourth  inches  outside  the  rail,  birt  on  the  curve  at 
the  maximum  this  would  be  three  feet  six  inches  more. 
Plaintiff  was  standing  just  south  of  the  crosswalk  on 
the  south  side  of  56th  street  and  three  or  four  feet 
from  the  track.  She  signaled  the  motorman  to  stop 
and  then  walked  southward,  expecting  the  car  to  stop 
before    striking   the    curb,   but   it   continued   slowly 


t 
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axoTlnd  to  the  regular  stopping  place.  As  the  over- 
hang in  the  rear  began  to  swing  out  plaintiff  did  not 
avoid  it  and  web  struck.  There  was  uncontradicted 
testimony  that  the  motorman  when  he  came  near  called 
and  signaled!  her  to  stand  back,  from  the  car.  A  pas- 
senger on  the  platform  testified  in  detail  as  to  the  mo- 
tions of  the  motorman  indicating  to  plaintiff  that  she 
should  stand  away  from  the  car,  at  the  same  time  tell- 
ing her  to  *  *  stand  back. ' '  Plaintiff  apparently  moved 
back  about  two  feet,  but  could  not  be  seen  from  the 
front  platform  a^r  the»  front  end-  of  the  car  had 
passed  her.  Plaintiff  testified  that  she  did  not  notice 
the  warning. 

Busby,  Wbbbb  &  Melleb,  Fbanklin  B.  Hussey  and 
Abthub  J.  Donovan,  for  appellant;  John  E.  Guil- 
LiAMS,  of  counsel. 

Bichabd  J.  Finn,  for  appellee. 

Mb.  Pbesiding  Justice  McSubely  delivered  the  opin- 
ion of  the  court. 

« 

Abstraet  of  the  Decision. 

Street  saiuioads,  |  131* — when  evidence  insufficient  to  show  neg- 
ligence of  defendant.  In  an  action  to  recover  for  personal  Injuries 
sustained  by  being*  struck  by  the  rear  portion  or  overhang  of  a  "pay- 
as-yon-enter"  street  car  ae  it  rounded  a  street  corner,  evidence  ex- 
amined and  held  insnfltoient  to  prove  that  defendant  was  negUgent 
as  alleged  in  the  declaration. 

*See  Illinois  Notes  Dlg««ft»  Volt.  XI  to  XV.  and  Cmnulative  Quortorly,  Mune 
iioplt  and  Mctlon  number. 
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Hack  v.  Chicago  &  Interurban  Traction  Co.,  201  IlL  App.  572. 


Charles   Hack,   Appellee,   v.   Chieago   &   Interurban 

Traction  Company,  Appellant. 

Gen.  No.  22,380.    (Not  to  be  reported  in  full.) 

'  Appeal  from  the  City  Court  of  Chicago  Heights;  the  Hon. 
Chables  H.  Bowles,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1916.  Reversed  with  finding  of  fact  Opinion  filed 
October  30,  1916. 

Statement  of  the  Case. 

Action  by  Charles  Hack,  plaintiff,  against  the  Chi- 
cago &  Interurban  Traction  Company,  defendant,  in 
the  City  Court  of  Chicago  Heights,  to  recover  for  in- 
juries sustained  by  a  collision  at  a  street  car  crossing 
between  the  automobile  plaintiff  was  driving  and  de- 
fendant's street  car.  From  a  judgment  for  plaintiff 
of  $2,000,  defendant  appeals. 

The  accident  took  place  at  the  comer  of  12th  street 
and  Halsted  street.  Plaintiff  was  fifty-seven  years  of 
age,  and  had  been  accustomed  to  driving  in  that  neigh- 
borhood for  four  years.  He  knew  of  the  track  in  Hal- 
sted street  and  that  cars  ran  frequently  in  both  direc- 
tions, and  that  a  car  might  be  coming  along  there  at 
any  time.  He  had  been  driving  this  same  automobile 
for  four  years.  At  the  time,  he  was  moving  along  12th 
street  at  a  speed  of  about  seven  miles  an  hour,  and  his 
car  was  in  good  condition  and  equipped  with  brakes. 
He  said  he  could  have  stopped  within  fourteen  feet. 
There  was  a  single  track  in  Halsted  street,  the  east 
rail  of  which  was  about  five  feet  west  of  the  center  line 
of  the  street.  A  wagon  road  ran  along  the  east  side 
of  the  track.  There  were  no  buildings  south  of  12th 
street  and  east  of  Halsted  except  at  the  extreme  north- 
east corner  of  the  block.  This  accident  happened  near 
the  northwest  corner.  The  testimony  showed  that 
from  a  point  on  12th  street  at  least  three  hundred  and 
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fifty  feet  east  of  Halsted  there  was  a  clear,  practically 
unobstructed  view  across  the  vacant  block.  It  was 
also  established  without  contradiction  that  the  east 
rail  of  the  car  track  was  five  feet  west  of  the  center 
line  of  the  street  and  approximately  thirty-eight  feet 
from  the  east  line  of  Halsted  street.  Plaintiff  testified 
that  from  the  time  he  was  one  hundred  feet  from  the 
track  he  did  not  look  to  see  whether  a  car  was  coming 
or  not. 

Busby,  Weber  &  Milusr  and  Arthur  J.  Donovan, 
for  appellant. 

Howe,  Fordham  &  Kreamer  and  John  C.  Everett, 
for  appellee ;  John  C.  Everett,  of  counsel. 

Mr.  Presiding  Justiob  McSurbly  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the '  Decision. 

1.  St&eft  railroads,  I  95* — tohcU  is  duty  of  one  about  to  cross 
car  track.  The  driver  of  an  automobile  approaching  the  Intersection 
of  a  street  and  a  street  car  track  which  he  Intends  to  cross  Is 
bound,  where  the  view  Is  unobstructed,  to  make  a  reasonable  use 
of  his  series  to  guard  his  own  safety,  and  to  look  for  approaching 
cars  at  su.n  a  distance  as  will  enable  him  to  ascertain  whether  one 
Is  In  sight,  and  a  failure  to  do  so  Is  negligence. 

2.  Street  ratlroadb,  |  95* — when  duty  to  look  for  approaching 
car.  In  an  action  where  the  defense  Is  that  plaintiff  was  guilty  of 
contributory  negligence  In  attempting  to  cross  a  street  car  track 
with  his  automobile  without  ascertaining  In  sufficient  season 
whether  cars  were  approaching,  the  question  of  contributory  negli- 
gence Is  to  be  determined  by  the  situation  when  plaintiff  was  at 
such  a  distance  before  going  on  the  track  that  he  could  control  his 
machine  and  avoid  the  danger,  rather  than  by  probabilities. 

3.  Street  railroads,  |  131* — when  evidence  shows  contributory 
negligence.  In  an  action  to  recover  for  Injuries  sustained  In  a  col< 
Uslon  at  a  street  car  crossing  betwen  a  car  and  plaintiff's  automo- 
bile, which  he  was  driving,  where  contributory  negligence  was 
relied  on  In  defense,  evidence  examined  and  held  that  plaintiff  was 
guilty  of  contributory  negligence. 

•See  Illinois  Notes  Dlcett,  Volt.  XI  to  XV,  and  CimiiilatlTe  Quarterly,  sane 
topic  and  Hectlon  number. 
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Parker  v.  Sargent,  201  111.  Aipp.  574. 


William  C.  Parker,  AppelHant,  y.  John  B.  W.  Sargent 

et  al.,  Appeltees. 

Gen.  No.  32^86.    (5ot  to  be  reported  in  fall.) 

Appeal  from  the  Saperior  Gaurt  of*  Cook  county;  the  Hon.  DEins 
E.  SuLuvAN,  Judge,  piseaidtngi  Heard  in  this  court  at  the  October 
term,  1916.    Affirmed.    Opinion  filed  October  30,  1916. 


Statennent  %tt  the-  Case-. 

Bill  in  chancery  by  William  C.  Parker,  complainant, 
against  Jofam  B.  W.  Sargent,  Maud  L.  Sargent,  Fred- 
erick H.  Sargent,.  Aiice  W.  Sargent,.  William  P.  Sais 
gent.  Homer  E.  Sargent,  Helen  W.  Sargent,  Ida  Jos- 
lyn^  Joseph  L.  Duplia&i^,  John  D.  Wild,  as  trustee, 
Simon  W.  Straus,  as  trustee,  Buckingham  Chandler,  as 
trustee,  and  Chicago  Title  &  Trust  Company,  defend- 
ants, in  the  Circuit  Court  of  Goob  county,  for  specific 
performance  of  an  alleged  contract  to  convey  real  es- 
tate. From  a  decree  sustaining  a  demurrer  to  a  second 
amended  bill  and  dismissing  the  bill  for  want  of  equity, 
complainant  appeals. 

The  bill  alleged  that  the  contract  sued  on  was  partly 
in  writing  and  partly  oraL  Defendants  pleaded  the 
Statute  of  Frauds^  The  bill  was  not  filed  until  two 
and  a  half  years  after  the  date  of  the  contract,  dur- 
ing which  time  defendants  had  conveyed  the  property 
to  innocent  parties,  who  had  erected  a  building  thereon 
and  secured  a  large  loan,  secured  by  deed  of  trust  on 
the  property. 

Henry  E.  Murphy,  for  appellant;  Arthur  H.  Chet- 
LAiN  and  James  E.  Brown,  of  counsel. 

Charles  L.  Bartlbtt,  Sherman  C.  Spixzbr  and  Bob^ 
ERT  Humphrey,  for  appellees. 
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Mr.  Presiding  Justice  McSurely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  tke  Decision. 

1.  FkAUDB,  Statute  of,  |  82* — when  statute  a  defense  at  tato  and 
in  equity.  No  suit  either  at  law  or  In  equity  can  be  maintained  on 
an  oral  agreememt  for  tbe  purchase  and  sale  of  any  interest  io  real 
estate  where  the  Statute  of  Frauds  is  pleaded  as  a  defense. 

2.  YsswsBL  AKD  FUBOHA8SK,  f  26* — ¥>%en  written  agreement  for 
«ale  of  iontf  insupicient  to  satisfy  Statute  «/  Frauds.  In  order  to 
satisfy  the  Statute  of  Frauds,  an  a^eement  for  the  mle  or  purchase 
of  an  interest  in  real  estate  must  be  enttirely  in  wrUlng,  and  it  is 
not  sufficient  that  the  greater  part  of  the  contract  is  in  writing. 

3.  Yen  DOB  AND  PUBCHASEB,  |  4* — What  not  a  binding  agreement  to 
convey.  An  agreement  that  defendant  should  use  his  "best  en- 
deavors to  convey  the  property  herein  desoribed"  lo  oemplalnant  is 
not  am  agreement  to  convey  the  property  to  any  one,  and  no  one  is 
bound  thereunder  to  purchase  the  property  or  pay  a  consideration. 

4.  SrEcmo  pebfobmanck,  (  11* — when  contract  not  enforceable. 
In  order  to  enforce  the  specfUc  performance  of  a  oontrax^  in  equity, 
it  must  be  mutual,  and  if  for  any  reason  one  of  the  parties  cannot 
oempel  a  specific  perfbrmance,  neither  party  can  do  ao. 

6.  Specific  pebfobmance,  -§  64* — what  oomplainant  must  do  to 
enforce  contract,  A  purchaser  has  no  right  to  apply  to  a  court  of 
equity  to  compel  a  conveyance  in  pursuance  cff  a  eonrtract  unless  he 
haa  hlmscflif  offered  ix)  perform  «in  the  conditiona  imposed  on  htm,  so 
that  he  'must  either  -pay  or  tender  the  consideration. 

6.  Specific  pebfobmance,  (  69* — when  suit  barred  hy  laches.  In 
a  bill  in  chancery  to  enforce  the  specific  performance  of  a  contract 
for  the  sale  of  real  estate,  which  bill  was  not  Hied  until  two  and 
a  half  years  after  tho  date  of  the  agreement,  hefld  that  complainant 
waa  barred  by  gross  laches  where  tt  appeared  that  In  the  meantime 
defendant  had  oonveyed  to  inncKient  parties,  that  a  building  had  been 
constructed  thereon,  and  a  large  loan  made,  secured  by  -deed  of 
trust  of  the  property. 

*8ee  nunols  NotM  IMswrt,  V*U.  XI  to  KV,  mad  Gomnlatfve  ^nartoily. 
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Herndon  y.  The  Herndon  Corporation,  201  IlL  App.  576. 


R.  G.  Herndon  et  aL,  Complainants,  t.  The  Herndon 

Corporation  et  al./ Defendants. 
On  Appeal  of  Gertrnde  Yanderbilt,  Appellant,  t.  Hans 

Bartseh,  Appellee. 

Gen.  No.  22,391.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Oscab  E. 
Heabd,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1916.  Appeal  dismissed.  Opinion  filed  October  30,  1916.  Rehearing 
denied  and  supplemental  opinion  filed  November  13,  1916. 

Statement  of  the  Case. 

Bill  in  chancery  by  E.  6.  Herndon  and  Glenn  Hall, 
complainants,  against  the  Herndon  Corporation,  Lonis 
Dreyfuss,  V.  Knust,  otherwise  known  as  Valli  Valli, 
Hans  Bartsch  and  H.  Mahien  Company,  Inc.,  defend- 
ants, on  the  appeal  of  Gertrude  Vanderbilt,  appellant, 
against  Hans  Bartsch,  appellee,  in  the  Circuit  Court 
of  Cook  county.  From  an  order  vacating  and  setting 
aside  a  previous  order  authorizing  a  receiver  to  solicit 
bids  for  the  sale  of  certain  property  thought  to  be  as- 
sets of  the  corporation,  and  finding  that  the  property 
was  not  such  an  asset,  appellant  appeals. 

Appellant  was  not  a  party  to  the  proceedings  but 
had  filed  a  claim  with  the  receiver  alleging  that  she 
was  a  creditor  of  the  corporation.  On  petition  for 
rehearing  it  appeared  by  a  supplemental  record  that 
appellant  had  obtained  leave  to  file  an  intervening  pe- 
tition, which  had  been  done,  and  that  certain  defend- 
ants had  filed  a  cross-bill,  making  appellant  a  defend- 
ant. 

Adolph  Marks  and  Elijah  N.  Zoline,  for  appellant ; 
Elijah  N.  Zoline,  of  counsel. 

"  S.  Hartman,  for  appellee. 
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Mb.  Presiding  Justice  McSurely  delivered  the  opin- 
ion of  the  court 

Abstract  of  the  Decision. 

1.  Appeal  and  ebbob,  §  338* — t&ho  may  review  judgment.  In  or- 
der to  maintain  a  writ  of  error  to  review  a  Judgment  or  decree, 
tlie  plaintiff  in  error  must  be  either  a  party  to  the  record,  or  bus- 
tdln  some  mutual  or  successive  relationship  to  the  subject-matter 
of  the  litigation  or  the  parties,  out  of  which  arises  the  right,  duty 
or  privilege  to  have  the  Judgment  reviewed,  or  he  must  have  some 
direct  or  collateral  interest  injuriously  affected  by  the  Judgment  up- 
on which  to  rest  a  right  to  a  review. 

2.  Appeal  and  laiBOB,  %  S48* — what  record  must  show  to  entitle 
one  to  appeal.  Where  an  appellant  is  not  a  party  to  the  record,  her 
right  to  appeal  from  the  Judgment  or  decree  must  affirmatively  ap- 
pear from  the  {tsaignment  of  errors. 

On  Behearing. 

1.  Appeal  and  kbbob,  |  340* — when  intervening  petitioner  may  ap- 
peal. 'One  who  has  obtained  leave  to  file  and  has  filed  an  intervening 
petition  in  proceedings  in  which  a  receiver  has  been  appointed,  and 
who  has  been  made  defendant  in  a  cross-bill  by  certain  defendants 
to  the  original  proceeding,  has  the  right  to  appeal  from  any  appeal- 
able order. 

2.  Appeal  and  kbsob,  §  315* — when  order  vacating  order  of  sale 
not  appealable.  In  chancery  proceedings  against  a  corporation 
wherein  a  receiver  has  been  appointed,  an  order  vacating  and  setting 
aside  a  previous  order  authorizing  the  receiver  to  solicit  bids  for 
the  sale  of  certain  property  supposed  to  be  an  asset  of  the  corpora- 
tion, finding  that  such  property  is  not  subject  to  such  sale  at  that 
stage  of  the  proceedings  and  expressly  reserving  the  determination 
of  the  questions  involved  for  further  hearing,  is  not  a  final  order 
from  which  an  appeal  can  be  maintained. 

*8ee  Ullnois  Notes  Divert,  Vote.  XI  to  JLV,  and  Cwnnlatfve  Qnartorly, 
topic  and  section  number. 
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Evans  v.  Illinois  Surety  Co.,  201  111.  App.  678. 


H.   H.    Evans   et   al.,   t.   Illinois    Snrety    Company, 

Appellee. 
In   re    appeal   of   P.   J.   Lncey,   Attorney    General, 

Appellant. 

Gen.  No.  22,559.    (Not  to  be  reported  in  fnll.) 

Interlocutory  appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Charles  M.  Foell,  Judge,  presiding.  Heard  in  this  court.  Af- 
firmed.   Opinion  filed  October  30,  1916. 

Statement  of  the  Case. 

Bill  in  chancery  by  H.  H.  Evans  et  cU.,  complainants, 
against  the  Illinois  Surety  Company,  defendant,  for 
the  dissolution  of  an  insurance  company  under  the  Act 
of  1874,  sec.  2  ( J.  &  A.  ^  6682),  relating  to  such  disso- 
lutions. From  an  interlocutory  order  appointing  a 
receiver,  Patrick  J.  Lucey,  attorney  general,  appeals. 

P.  J.  LucEY  and  Eyan,  Condon  &  Livingston,  for  ap- 
pellant. 

H.  C.  Davis,  Shepaed,  McCormick,  Thomason^  Ejbk- 
LAND  &  Patterson,  for  appellee. 

A.  J.  Hopkins,  for  H.  H.  Evans  et  al. 

Mr.  Presiding  Justice  McSueely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Appeal  and  ebbob,  |  270* — what  orders  not  appeaJahle.  An 
order  permitting  the  attorney  general  to  become  a  party  to  a  bill 
for  the  dissolution  of  an  insurance  company,  brought  under  the 
Act  of  1874,  sec.  2  (J.  &  A.  f  6682),  relating  to  such  dissolutions,  la 
not  an  appealable  order  under  the  Practice  Act,  sec.  123  (J.  A  A. 

*8e«  nitnols  Notes  DlirMft,  Vols.  XI  to  XY,  *nd  OanmlattTe  Qwwtorlj, 
topic  and  section  number. 
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'^_  8661),  relating  to  appeals  from  Interlocutory  orders  and  decrees, 
the  appeals  permitted  under  this  section  being  strictly  statutory, 
and  orders  as  to  parties,  and  the  Uke,  being  reviewable  only  on 
final  decree.  ^ 

2.  CoBPORATioNs — When  notice  to  intervener  in  dissolution  pro- 
ceedings of  application  for  appointment  of  receiver  unnecessary. 
In  a  bill  to  dissolve  an  insurance  company  under  the  Act  of  1874, 
Bee.  2  (J.  ft  A.  f  6682),  relating  to  such  dissolutions,  where  by  order 
of  the  court  the  attorney  general  appears  and  files  an  intervening 
petition  and  answer  to  the  bill,  an  order  appointing  a  receiver 
will  not  be  reversed  merely  because  no  notice  of  the  application 
for  such  appointment  was  given  to  the  intervener  where  both  the 
petition  and  answer  of  the  intervener  admit  the  necessity  of  such 
appointment,  merely  questioning  the  propriety  of  the  particular 
appointment  made,  and  where  it  does  not  appear  that  the  intervener 
was  a  necessary  party. 

3.  Ck)BPOBATioK8,  §  643* — when  appointment  of  receiver  not  sub- 
ject for  review.  The  personnel  of  a  receiver  is  not  a  proper  subject 
for  review,  under  the  Practice  Act,  sec.  123  (J.  ft  A.  ^  8661),  from 
the  interlocutory  order  appointing  such  receiver,  an  objection  to 
the  particular  receiver  appointed  being  an  argument  for  the  removal 
of  the  present  receiver  and  for  the  substitution  of  another,  which 
is  a  matter  within  the  discretion  of  the  chancellor  and  not  within 
the  purview  of  the  Appellate  Court 


John  H.  Howard  et  al.^  Appellees,  t.  William  Foster 

Burns,  Appellant. 

Gen.  No.  21,424.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Jesse  A. 
Baldwin,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1915.    Affirmed.    Opinion  filed  October  30,  1916. 

Statement  of  the  Case. 

Bill  in  chancery  by  John  H.  Howard  et  al.,  complain- 
ants, against  William  Foster  Burns,  defendant,  in  the 

Circuit  Court  of  Cook  county,  to  foreclose  a  trust  deed. 

. . —  • 

«Se«  l]linoi<i  Notes  Digest,  Vols.  XI  to  XV,  and  Cnmnlatlve  Qnartarly,  same 
topic  and  Mctlon  number. 
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From  a  decree  in  favor  of  complainants,  defendant  ap- 
peals. 

p  The  following  facts  appeared  in  substance:  Par- 
ties named  Shaw  made  notes  secured  by  trust  deed  on 
the  premises  in  question,  the  notes  being  of  the 
amounts  of  $3,000  each  as  to  two,  and  $24,000  as  to 
one,  maturing  January  26,  1912,  January  26,  1913  and 
January  26,  1914,  respectively.  Subsequently  the 
Shaws  conveyed  to  one  Youngquist,  who  conveyed  to 
one  Jacobson  and  wife,  who  in  turn  conveyed  to  one 
Morris,  all  the  conveyances  being  subject  to  the  mort- 
gage indebtedness.  Defendant  Bums  obtained  judg- 
ment against  Morris,  and  on  a  sheriff's  sale,  under  the 
judgment,  acquired  Morris'  interest  in  the  premises, 
Burns  also  redeeming  from  a  master's  sale  under  a 
mortgage  given  by  the  Shaws  which  was  junior  to  that 
sought  to  be  foreclosed.  Bums  had  no  other  source  of 
claim  or  title.  When  the  first  $3,000  note  became  over 
due,  James  L.  Shaw,  one  of  the  makers,  paid  it,  to- 
gether with  accrued  interest,  to  the  trustee  under  the 
trust  deed,  in  order  to  avoid  foreclosure.  One  How- 
ard, who  filed  the  bill  in  his  own  name,  but  in  fact  in 
behalf  of  himself  and  Shaw,  furnished  part  of  the 
amount  paid  to  the  trustee,  under  the  agreement,  as 
between  himself  and  Shaw,  that  he  should  either  re- 
ceive back  his  money,  or  obtain  the  mortgaged  prop- 
erty subject  to  the  balance  of  the  mortgage  debt.  The 
payment  by  Shaw  to  the  trustee  was  upon  the  agree- 
ment that,  as  to  himself  and  Howard,  Shaw  should  be 
subrogated  to  the  rights  of  the  holder  of  the  indebted- 
ness, but  subordinately  to  the  lien  of  the  principal  and 
interest  of  the  unpaid  notes.  Subsequently  the  unpaid 
notes  were  assigned  to  one  Stonehill,  who  was  a  party 
to  the  proceedings.  Bums  filed  an  intervening  peti- 
tion asking  to  be  made  defendant,  which  was  allowed 
and  he  answered  thereto,  and  he,  with  Shaw  and  Stone- 
hill,  subsequently  filed  cross-bills  setting  up  their  sev- 
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eral  interests  and  claims,  to  which  answers  were  filed 
and  replications  joined.  The  cause  was  referred  to  a 
master  to  find  and  report  the  facts  and  conclusions  of 
law,  and  a  decree  was  entered  in  accordance  with  his 
report,  which  was  substantially  as  above  stated.  The 
decree  found  in  addition  to  the  above,  that  Shaw  was 
subrogated  to  the  rights  of  the  holder  of  the  first  prin- 
cipal note,  and  that  his  payments  were  made  without 
fraud  to  protect  his  liability  as  maker  and  to  preserve 
his  right  of  subrogation ;  that  his  rights  were  subordi- 
nate to  those  of  Stonehill  on  the  other  $3,000  note  and 
the  $24,000  note,  and  the  costs  and  expenses  of  the 
proceeding;  that  Howard  had  an  interest  in  the  first 
$3,000  note  for  the  amount  advanced,  subject  to  the 
rights  of  Stonehill. 

On  the  filing  of  the  original  bill  a  receiver  of  the 
rents,  issues  and  profits  of  the  mortgaged  premises 
was  appointed,  the  trust  deed  mortgaging  such  rents, 
etc.,  as  security  for  the  indebtedness.  Solicitors'  fees 
of  $500  were  allowed  to  Howard  and  $600  to  Shaw, 
they  being  represented  by  separate  solicitors,  and  a 
balance  of  $2,419.40  in  the  hands  of  the  receiver  and 
clerk  of  court  arising  from  the  rents,  etc.,  was  decreed 
to  Stonehill,  to  be  credited  on  the  amount  found  due 
him. 

Thomas  Ta ylob,  Jb.,  for  appellant ;  Hebbbbt  A.  Lun- 
DAHL,  of  counsel. 

S.  P.  Shopb  and  Thomas  L.  Stitt,  for  appellees. 

William  B.  Jabvis,  for  appellee  Carl  A.  StonehiU. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Decision. 

1.  MoBTXSAOEs,  §  503* — tohen  evidence  sufflcient  to  support  decree 
of  foreclosure.  On  a  bill  to  foreclose  a  trust  deed,  a  finding  of  the 
master  that  complainants  were  entitled  to  relief  and  a  decree  of 
the  chancellor  granting  such  relief,  held  supported  by  the  evidence. 

2.  MoBTGAQEs,  §  514* — wheti  decTce  of  foreclosure  should  include 
appointment  of  receiver.  Where  a  trust  deed  mortgages  the  rents, 
issues  and  profits  of  the  mortgaged  premises  as  security  for  the 
debt,  It  is  the  duty  of  the  chancellor,  on  a  bill  for  foreclosure,  to 
appoint  a  receiver  to  collect  such  rents,  etc.,  since  they  become, 
under  such  circumstances,  as  much  a  part  of  the  security  as  the 
land  and  its  improvements. 

3.  MoBTQAOES,  I  738* — how  equity  of  redemption  affected  by  ap- 
pointment of  receiver.  Where  a  trust  deed  mortgages  the  rents, 
issues  and  profits  of  the  mortgaged  premises  during  the  period  of 
redemption  as  security  for  the  mortgage  debt,  the  rights  of  the 
owner  of  the  equity  of  redemption  are  subject  to  all  the  provisions 
of  the  trust  deed,  including  the  conveyance  of  the  rents,  etc.,  so  that 
the  appointment  of  a  receiver  operates  to  deprive  such  owner  of 
the  possession  of  the  premises  and  the  right  to  collect  income,  as 
well  as  to  exercise  other  acts  of  ownership,  until  the  mortgage  debt 
is  extinguished  or  the  property  redeemed. 

4.  MoBTQAGES,  §  198* — whcn  purchaser  of  equity  cannot  enforce 
personal  liability  of  mortgagor.  Where  property  is  conveyed  subject 
to  a  mortgage,  the  personal  liability  of  the  mortgagor  on  the  mort- 
gage notes  cannot  be  enforced  by  purchasers  subsequent  to  the 
mortgage. 

5.  MoBTGAGEB,  |  163* — When  mortgagor  purchasing  notes  is  sub- 
rogated to  holder,  A  mortgagor,  not  the  owner  of  the  equity  of  re- 
demption, who,  by  virtue  of  his  primary  liability  as  maker  of  the 
mortgage  notes,  pays  one  of  them  to  the  holder  thereof,  has,  as  to 
subsequent  purchasers  and  lien  holders,  a  right  to  look  to  the 
property  for  reimbursement,  and  is  subrogated  to  all  the  rights  of 
the  holder  of  the  notes  paid. 

6.  MoBTGAGES,  §  133* — When  purchase  of  note  does  not  destroy 
lien.  On  a  bill  to  foreclose  a  trust  deed  securing  several  notes  ma- 
turing at  different  times,  one  of  which  was  overdue,  where  it  ap- 
peared that  the  maker  of  the  notes  arranged  with  one  not  a  party 
to  the  transaction  to  advance  part  of  the  money  necessary  to  pay 
the  overdue  note,  an  agreement  between  the  maker  and  such  per- 
son that  such  person  should  share  in  the  security  and  be  reim- 
bursed either  by  money  realized  from  a  sale  of  the  mortgaged 
premises  or  by  acquiring  the  property  at  the  sale,  held  not  illegal 


*Se«  nunols  Notofl  Dlirest,  Tola.  XI  to  XV,  and  CumiilaUTe  Quarterly, 
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or  subject  to  attack  by  third  persons  whose  interests  were  not 
infringed  by  the  transaction. 

7.  MoRTOAOEB,  §  241* — when  trustees  agreement  to  keep  alive 
paid  note  not  illegal.  On  a  bill  to  foreclose  a  trust  deed  securing  sev- 
eral notes,  maturing  at  different  times,  one  of  which  is  overdue, 
where  it  appeared  that  the  maker  of  the  notes  paid  the  amount  due 
on  the  overdue  note  to  the  trustee,  an  agreement  between  the 
maker  and  the  trustee  that  the  paid  note  should  not  be  marked 
paid,  but  retained  and  kept  alive  for  the  benefit  of  the  maker,  sub- 
ject to  the  rights  of  the  holder  of  the  unpaid  notes,  held  not  illegal. 

8.  Mortgages,  §  187* — when  mortgagor  subrogated  to  rights  of 
creditor.  Where  a  mortgagor  sells  the  mortgaged  parcel  subject 
to  the  mortgage,  the  land  in  equity  becomes  a  primary  fund  for  the 
payment  of  the  debt,  and  the  vendor  occupies  the  position  of  surety, 
and  on  payment  of  the  mortgage  debt  is  subrogated  to  the  rights 
of  the  creditor. 

9.  Mortgages,  §  660* — when  solicitors*  fees  apportionahle.  Al- 
though It  is  unusual  to  apportion  solicitors'  fees  in  an  equity  pro- 
ceeding, yet  where  the  parties  to  whom  the  fees  are  allowed  are 
represented  by  different  solicitors,  as,  for  example,  where  such  fees 
are  allowed  to  the  complainant  in  the  original  bill  and  to  the  com> 
plainant  in  a  cross-bill,  a  separate  allowance  to  each  is  warranted. 

10.  Appeal  and  error,  §  384* — when  lack  of  necessity  of  cross- 
bill cannot  be  urged.  The  fact  that  the  filing  of  a  cross-bill  is 
unnecessary  cannot  be  availed  of  on  appeal  where  it  was  not  ob- 
jected to  before  the  chancellor. 

11.  Costs,  §  52* — when  solicitors*  fees  are  properly  costs.  So- 
licitors' fees  allowed  in  a  chancery  proceeding  are  properly  costs  in 
the  cause. 

•See  Illinois  Notes  DIsest,  Volt.  XI  to  XV,  and  CnmoUtlve  Qnnrtorlj,  tmm» 
tople  and  section  number. 
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Walsh  y.  City  of  Chicago,   201   111.  App.   584. 


P.  W.  Walsh,  Defendant  in  Error,  y.  City  of  Chicago, 

Plaintiff  in  Error. 

Oen.  No.  22,110.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  D.  H.  Wahs- 
LEY,  Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1916. 
Affirmed.  Opinion  filed  October  30,  1916.  Certiorari  denied  by- 
Supreme  Court  (making  opinion  final). 

s 

\ 

statement  of  the  Case. 

Action  by  P,  W.  Walsh,  plaintiff,  against  the  City  of 
Chicago,  defendant,  in  the  Municipal  Court  of  Chicago, 
to  recover  on  a  contract  for  the  disposal  of  garbage  by 
means  of  water  transportation.  Pi'qm  a  judgment  for 
plaintiff  for  $1,200,  defendant  brings  error. 

This  case  has  previously  been  before  this  court,  be- 
ing reported  in  Walsh  v.  City  of  Chicago,  185  HI.  App. 
521.  The  contract  sued  on  was  ended  by  efflux  of 
time,  and  the  amount  of  the  judgment  was  admitted  to 
be  due  to  plaintiff  thereon,  but  defendant  sought  to 
recoup  on  the  ground  of  the  unseaworthy  boats  fur- 
nished by  plaintiff,  one  of  which  sank  in  the  Chicago 
River,  defendant  alleging  loss  thereby  of  garbage  box- 
es, as  well  as  the  expense  of  removing  the  obstruction. 

Samuel  A.  Ettelson,  for  plaintiff  in  error;  Leon 
Horn  STEIN  and  Harry  L.  Brin,  of  counsel. 

Henry  J.  Toner,  for  defendant  in  error;  Oscab  H. 
Olsen,  of  counsel. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.    Appeal  and  ebbor,  §  1301* — when  finding  of  trial  court  on  con- 
flicting evidence  presumed  to  he  correct.    In  an  action  tried  without 

•See  lUlnols  Note*  IHsest,  Vols.  XI  to  XY,  and  CnmulatlTe  Quatterlj,  Mae 
toplo  and   section  nnn&ber. 
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a  JuiTt  where  the  evidence  Is  conflicting  and  where  a  contrary 
finding,  if  made,  might  be  sustained  hy  the  evidence,  the  Appellate 
Coart,  on  review,  will  Indulge  In  favor  of  the  finding  made,  the 
presumption  obtaining  from  the  fact  that  the  trial  court  sees  and 
hears  the  witnesses  and  observes  their  manner  of  testifying,  and  Is 
therefore  better  able  to  determine  the  weight  and  credibility  of 
their  teetlmony,  advantages  which  the  Appellate  Court  does  not 
possess. 

2.  Set-off  and  becoupment,  |  ^l^—when  verdict  dUallouHng 
claim  in  recoupment  sustained  by  evidence.  In  an  action  to  recover 
on  a  contract  between  an  Individual  and  a  municipality  for  the 
disposition  of  garbage  by  means  of  water  transportation,  where  It 
was  admitted  that  a  certain  sum  was  due  plaintiff  on  the  contract, 
but  where  defendant  sought  to  recoup  on  the  ground  of  an  unsea- 
worthy  boat,  whose  sinking  occasioned  loss  to  defendant,  a  finding 
for  plaintiff  held  not  palpably  against  the  weight  of  the  evidence. 

3.  Navigable  waters,  {  4* — what  are.  The  Chicago  River  Is  a 
navigable  stream  under  the  control  of  the  Federal  government. 

4.  Set-off  and  recoupment,  |  18* — when  municipality  may  not 
recoup  expense  of  removing  obstruction  in  navigable  stream.  In  an 
action  to  recover  on  a  contract  between  an  Individual  and  a  muni- 
cipality for  the  disposition  of  garbage  by  means  of  water  transpor- 
tation, where  it  is  admitted  tha,t  a  certain  sum  is  due  plaintiff  on 
the  contract,  defendant  cannot  recoup  on  the  ground  that  the 
sinking  of  an  unseaworthy  boat  caused  an  obstruction  whose  re- 
moval caused  defendant  expense,  where  it  appears  that  the  sinking 
took  place  in  a  navigable  river,  since  defendant  could  not  have 
been  compelled  to  remove  the  obstruction,  and  cannot  enforce  a 
claim  against  plaintiff  for  expense  Incurred  In  voluntarily  perform- 
ing a  duty  not  cast  upon  it  by  law. 


•te«  IlllA«l«  Notes  Digest,  Vela.  XI  to  XV.  and  CnmnlatlTo  Qoartorly,  samv 
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The  Tribune  Co.  y.  McCarthy  et  al.,  201  111.  App.  586. 


The  Tribune  Company,  Defendant  In  Error,  t.  K.  T. 
MeCarthj  and  M.  E.  Byrne,  copartners,  trading  as 
KeCarthy  &  Byrne,  Plaintiffs  in  Error. 

Oen.  No.  23,248.    (Not  to  be  reported  in  f  nil.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Samuel  H. 
Tbudk,  Judge,  presiding.  Heard  in  this  court  at  the  Bfarcfa  term, 
1916.    Affirmed.    Opinion  filed  October  30,  1916. 


Statement  of  tlie  Case. 

Action  by  the  Tribune  Company,  a  corporation, 
plaintiff,  against  K.  T.  McCarthy  and  M.  E.  Byrne, 
copartners,  trading  as  McCarthy  &  Byrne,  defendants, 
in  the  Municipal  Court  of  Chicago,  to  recover  for  ad- 
vertising. To  reverse  a  judgment  for  plaintiff  for 
$886.45,  defendants  prosecute  this  writ  of  error. 

Adams,  Cbews,  Bobb  &  Wescott,  for  plaintiffs  in 
error. 

Irwin  E.  Hazen  and  LeEoy  V.  Pbnwell,  for  de- 
fendant in  error. 

Mb.  Justice  Holdom  delivered  the  opinion  ol  the 
court. 

Abstract  of  tlie  Decision. 

1.  Contracts,  |  384* — when  evidence  sufficient  to  show  nonesist- 
ence  of  meritorious  defense.  In  an  action  to  recover  for  advertising, 
where  the  only  question  at  issue  was  the  amount  due,  and  defend- 
ants claimed  that  certain  payments  made  them  had  not  been 
credited,  a  letter  from  defendants  to  plaintiff  written  after  the 
maturity  of  the  indebtedness  sued  on,  in  which  defendants  ex- 
pressed appreciation  of  plaintiff's  forbearance,  and  promised  pay- 
ment as  soon  as  the  market  would  permit  them  to  dispose  of  some 

*Hee  lIUnolM  Notes  Direst,  VoU.  XI  to  XV,  und  Cumulatlvv  QuArterly. 
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of  their  real  estate  holdings,  held  to  show  that  the  defense  was 
Interposed  from  financial  reasons,  and  not  from  any  meritorious 
claim  for  unallowed  credits. 

2.  Trial,  §  204* — when  verdict  for  plaintiff  should  he  directed. 
Where  a  defense  is  affirmative  and  defendants  fail  to  maintain  it, 
the  court  should  instruct  the  Jury  to  find  for  plaintiff. 

3.  Costs,  S  73* — when  cost  of  additional  abstract  properly 
charged  against  appellant.  Where  the  imperfections  In  an  abstract 
filed  by  an  appellant  render  it  necessary  for  appellee  to  file  an 
additional  abstract,  the  expense  of  such  additional  abstract  will  be 
taxed  as  costs. 


Thomas  N.  Hunt,  Defendant  in  Error,  t.  William  M. 

Keating,  Plaintiff  in  Error* 

Oen.  No.  22,268.    (Not  to  be  reported  in  f  nil.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Charles  H. 
Bowles,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1916.    Affirmed.    Opinion  filed  October  30,  1916. 

Statement  of  the  Case. 

Action  by  Thomas  N.  Hunt,  plaintiff,  against  Wil- 
liam M.  Keating,  defendant,  in  the  Municipal  Court  of 
C^hicago,  to  recover  damages  sustained  by  defendant's 
alleged  fraud  and  deceit,  whereby  plaintiff  was  induced 
to  purchase  defendant's  laundry  business.  To  reverse 
a  judgment  for  plaintiff  for  $1,000,  defendant  prose- 
cutes this  writ  of  error. 

CoiiEMAN  S.  EvEKETT,  for  plaintiff  in  error. 

Joel  C.  Carlson,  for  defendant  in  error. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 


*See  IlllnoU  Notes  Dljcest.  Vols.  XI  to  XV,  and  CnmnlAtlTe  Quarterly,  same 
topic  and  ttectlon  number. 
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'    Abstraet  of  the  Decision. 

1.  MuNiciPix  CouBT  OF  Chioago,  |  13a* — how  defect  of  variance 
in  statement  of  claim  must  he  taken  advantage  of.  Where  tbere  te 
a  variance  or  a  dual  statement  of  cause  of  action  in  a  statement  of 
claim  in  the  Municipal  Court  of  Chicago,  such  defects  can  be  taken 
advantage  of  only  by  a  motion  to  strike,  accompanied  by  a  state- 
ment of  the  reasons  therefor  made  to  the  trial  judge,  and  a  mere 
motion  to  strike,  without  giving  reasons,  is  not  sufficient. 

2.  Municipal  Court  of  Chicago,  §  13a* — when  defects  in  state- 
ment of  claim  are  cured  hy  verdict  Defects  in  a  statement  of 
claim  in  the  Municipal  Court  of  Chicago  which  could  have  been 
cured  by  amendment  are  cured  by  verdict  if  not  seasonably  and 
properly  objected  to. 

3.  Appeal  and  erbob,  §  1459* — when  errors  in  rulings  on  evidence 
not  cause  for  reversal.  Errors  in  rulings  on  evidence  in  a  case  tried 
by  jury  will  not  cause  a  reversal  where  such  errors  are  not  material 
to  the  issue  and  do  not  affect  the  ultimate  merits  of  the  case. 

4.  Sales,  §  350* — when  evidence  sufficient  to  sustain  verdict  for 
plaintiff.  In  an  action  to  recover  damages  sustained  by  reason  of 
defendant's  alleged  fraud  and  deceit  in  the  sale  of  a  laundry  busi- 
ness, evidence  held  sufficient  to  sustain  a  verdict  for  plaintiff. 

5.  Witnesses,  §  253* — what  is  province  of  jury  as  to  credibility 
of.  It  )s  the  province  of  the  jury  to  say  from  all  the  evidence 
which  of  the  witnesses  in  their  judgment  are  worthy  of  belief,  and 
to  find  a  verdict  accordingly. 

6.  Fraud,  §  18* — what  constitutes  fraudulent  representation. 
Where  plaintiff  and  defendant  negotiated  in  regard  to  a  purchase 
of  a  laundry  business,  and  plaintiff  expressed  an  Intention  to  call 
in  a  laundryman  to  look  the  property  over,  a  statement  by  de- 
fendant that  it  was  not  necessary  and  that  if  things  were  not  as 
represented  defendant  would  take  the  laundry  off  plaintiff's  hands 
or  find  plaintiff  a  customer  for  it,  on  which  plaintiff  relied,  is  a 
fraudulent  representation,  on  the  assumed  verity  of  which  plaintiff 
had  a  right  to  rely,  and  which  excused  him  from  making  the  in- 
tended investigation. 

7.  Witnesses,  f  263* — when  testimony  of  party  may  he  dishe- 
lieved.  Where  the  veracity  of  a  party  to  an  action  is  impeached  by 
the  testimony  of  other  witnesses,  the  jury  have  the  right  to  disbe 
lieve  his  testimony  where  it  is  in  conflict  with  that  of  the  opposing 
party  and  his  witnesses. 

8.  Sales,  §  350* — when  evidence  sufficient  to  show  fraud  6y 
seller.     In  an  action  to  recover  for  damages  sustained  by  reason 
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of  defendant's  alleged  fraud  and  deceit  In  the  sale  of  a  laundry 
business,  evidence  held  to  sustain  a  finding  that  the  representations 
constituting  the  fraud  and  deceit  were  proven,  that  the  defendant 
knew  they  were  false  when  made,  and  that  they  were  made  with 
the  purpose  of  deceiving  and  defrauding  the  plaintiff. 

9.  Costs,  {  TS* — when  expense  of  filing  additional  a1>straet  viay 
"be  taxed  against  appellant.  Where  the  abstract  of  an  appellant  un- 
fairly and  designedly  omits  evidence  sustaining  the  contentions  of 
appellee,  so  that  a  fair  consideration  of  the  case  requires  appellee 
to  file  an  additional  abstract,  the  expense  of  such  additional  abstract 
will  be  taxed  as  costs. 


James  F.  Hall,  Appellee,  t^  Mamie  E.  Hall,  Appellant. 

Gen,  No.  22,282. 

1.  DivoBCE,  S  70* — when  proceedings  toilt  not  he  reviewed  on 
merits.  Proceedings  oa  a  bill  for  divorce  will  not  be  reviewed  on 
the  merits  where  the  case  has  not  been  tried  as  required  by  law. 

2.  Divorce — when  reference  to  master  unwarranted.  Under  the 
present  statutes  the  reference  to  a  master  of  a  contested  bill  for 
divorce  is  unwarranted  and  without  precedent,  although  prior  to 
the  revision  of  the  statutes  in  1874  It  was  the  practice  to  make  such 
references. 

3.  DivoBCE — when  hearing  by  court  mandatory.  The  provision 
of  the  Divorce  Act,  sec.  8  (J.  ft  A.  If  4223),  that  in  default  cases, 
where  the  bill  is  taken  for  confessed,  the  court  shall  proceed  to 
hear  the  cause  by  examination  of  witnesses  in  open  court,  is  man- 
datory, and  default  cases  cannot  be  otherwise  heard. 

4.  Divorce,  §  53a* — wh^n  party  entitled  to  jury  trial.  While  a 
divorce  case  does  not,  as  do  cases  at  law,  stand  for  trial  by  Jury 
unless  a  jury  trial  is' waived,  yet  either  party,  on  request,  is  en- 
titled to  a  jury  trial. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Charles 
H.  Bowles,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1916.  Reversed  and  remanded  with  directions.  Opinion  filed 
October  80,  1916.    Petition  for  certiorari  dismissed. 


*See  Illinois  Notei*  Dljcest,  Vols.  XI  to  XV,  and  CumnlatlTe  Quarterly,  same 
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B.  C.  Mebrick,  0.  T.  Cbissby  and  F.  L.  Basnett,  for 
appellant. 

Geoboe  W.  Ellis,  Biohabd  E.  Westbbooks  and 
James  G.  Cotteb,  for  appellee^ 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

This  is  a  cause  matrimonial,  in  which  the  husband 
charges  the  wife  with  adulteiy  and  asks  a  divorce  for 
that  cause,  and  the  wife  countercharges  with  a  cross- 
bill for  separate  maintenance.  Each  party  denies  the 
incriminating  charges  made  by  the  other.  From  a  de- 
cree granting  a  divorce  to  complainant  for  the  adul- 
tery of  his  wife  and  denying  appellant,  the  wife,  any 
relief  on  her  cross-bill  for  separate  maintenance,  dis- 
missing the  same  for  want  of  equity,  the  wife  prose- 
cutes this  appeal. 

The  issues  joined  consisted  of  the  bill  and  the  an- 
swer of  defendant  thereto.  On  the  cross-bill  of  the 
wife  for  separate  maintenance  the  issues  rested  in  the 
cross-bill,  answer  thereto  and  replication  to  the  an- 
swer. In  this  state  of  the  issue  the  cause  was  referred 
generally  to  a  master,  who  took  the  proofs  of  the  par- 
ties and  found  in  favor  of  appellant  on  her  cross-bill 
for  separate  maintenance  and  against  complainant  on 
his  original  bill  for  divorce. 

In  the  condition  of  the  record  our  review  upon  the 
merits  would  be  improper.  This  case  has  not  been 
tried  as  the  statutes  and  the  law  of  this  State  require. 
The  reference  of  the  cause  to  a  master  was  unwar- 
ranted and  without  precedent.  Before  the  revision  of 
the  statutes  in  1874  the  chancellor  might  proceed  in 
a  default  case  to  hear  the  case  in  open  court;  but  it 
was  the  practice  to  refer  such  causes  to  a  master.  This 
practice  gave  rise  to  much  scandal  in  divorce  cases  and 
gave  to  Chicago  the  reputation  of  being  a  mecca  for 
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disgruntled  and  dissatisfied  married  people,  where  di- 
vorce was  speedily  accomplished.  To  abolish  such 
scandals  the  present  statute  was  enacted,  which  pro- 
vides that  in  default  cases,  where  the  bill  is  taken  as 
confessed,  **the  court  shall  proceed  to  hear  the  cause 
by  examination  of  witnesses  in  open  courf  This  act 
is  mandatory  and  default  divorce  causes  cannot  be 
heard  except  in  open  court.  While  there  is  no  express 
provision  in  the  statute  inhibiting  reference  of  a  con- 
tested divorce  cause  to  a  master  to  take  proofs  and 
report  his  conclusions  of  law  and  fact  thereon,  still 
we  are  firmly  of  the  opinion  that  the  spirit  of  the  law 
is  contrary  to  the  permitting  of  any  such  practice. 
We  know  of  no  instance  other  than  the  one  at  bar 
since  the  Act  of  1874  (J.  &  A.  jf  4215  et  seq.)j  in  which 
a  divorce  case,  contested  or  uncontested,  has  been  re- 
ferred to  a  master  for  hearing.  Ccfunsel  cite  no  such 
case  and  an  independent  search  has  failed  to  disclose 
any. 

While  a  •divorce  case  does  not,  as  do  cases  at  law, 
stand  for  trial  by  jury  unless  a  jury  trial  is  waived 
by  the  joint  agreement  of  the  parties,  yet  either  party, 
upon  request,  is  entitled  to  a  jury  trial.  Neither  party 
has  yet  requested  a  trial  by  jury;  still  a  jury  may  be 
called  upon  the  demand  of  either.  We  think  this  case 
is  typical  of  the  evil  of  a  hearing  before  a  master.  The 
master,  who  saw  the  witnesses  and  was  therefore  the 
better  able  to  judge  of  their  fairness  and  the  veracity 
or  falseness  of  their  evidence  and  of  the  weight  which 
it  was  entitled  to  be  given,  found  directly  contrary  to 
the  chancellor,  who  simply  had  the  evidence  reported 
by  the  master  before  him  and  did  not  see  or  hear  any 
of  the  witnesses.  An  examination  of  the  testimony 
reveals  the  fact  that  the  e\ddence  was  in  sharp  conflict 
on  the  material  issues,  and  we  think  that  personal 
touch  with  the  witnesses  must  necessarily  have  been 
controlling  in  determining  their  credibility  and  the 
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weight  to  be  accorded  their  testimony.  This  facility 
the  chancellor  lacked,  but  the  master  possessed.  If  we 
were  passing  upon  the  weight  of  the  testimony,  which 
we  are  not,  we  should  be  more  inclined,  after  reading 
it  and  bearing %in  mind  the  superior  advantages  whicli 
the  master  had  over  the  chancellor,  to  concxir  in  the 
conclusions  to  which  the  master  arrived  and  to  ^ve 
effect  to  his  recommendations,  disregarding  those  of 
the  chancellor. 

The  decree  appealed  from  is  reversed  and  the  cause 
is  remanded  with  directions  to  the  Circuit  Court  to 
hear  and  determine  the  issues  joined  on  the  bill  and 
cross-bill  in  open  court. 

Reversed  and  remanded  with  directions. 


Edward  L.  Thornton,  Defendant  in  Error,  v.  Harrj 

Helmick,  Plaintiff  in  Error. 

Oen.  No.  22^285. 

1.  Vendob  and  PT7VCHASEB,  §  67* — What  special  assessments  path 
able  by  grantee.  Where  parties  agreed  to  exchange  real  estate 
"subject  to  taxes  and  special  assessments  levied  and  payable  after 
the  year  1911,"  the  word  "payable,"  as  applied  to  special  aasess- 
mentSy  is  to  be  construed  as  meaning  that  the  purchaser  should  pay 
any  amounts  not  due  but  payable  as  special  assessments  after  the 
year  1911,  so  that  although  the  assessments  In  question  were  a 
lien  prior  to  1911,  the  instalments  were  not  "payable,"  within  the 
meaning  of  the  contract,  until  after  1911,  thus  devolving  their 
payment  on  the  purchaser. 

2.  VsNDOB  AND  PUBCHASEB,  |  362*~icJ^»  evidence  of  levy  of 
special  assessments  insujBMent,  In  an  action  on  an  agreement  to 
exchange  real  estate  to  recover  the  amount  of  certain  special  as- 
sessments, evidence  held  insufficient  to  prove  that  such  assessments 
were  ever  levied. 

3.  Vendor  and  pubchaseb,  f  323* — when  recovery  for  assessments 
paid  erroneous.     In  an  action  to  recover  the  amount  of  certain 
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special  assessments,  where  the  evidence  was  insufficient  to  prove 
that  such  assessments  were  ever  levied,  a  judgment  for  plaintiff 
held  erroneous. 

4.  MmnciPAL  Coubt  of  Chicago,  §  31* — when  judgment  of  nil 
capiat  entered  in  Appellate  Court,  Where  in  an  action  in  the  Mu- 
nicipal Court  of  Chicago  the  record  shows  that  plaintiff  was  not 
entitled  to  judgment  for  any  sum  under  his  statement  of  claim 
and  the  evidence,  the  judgment  will  be  reversed  and  judgment  of 
nil  capiat  and  for  costs  entered  in  the  Appellate  Court. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  J.  Sul- 
uvAN,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1916.  Reversed  with  judgment  of  nil  capiat  and  for  costs.  Opinion 
filed  October  30,  1916. 


A.  W.  Mabtin  and  Edwabb  H.  S.  Mabtin,  for  plain- 
tiff in  error. 

Adams,  Cbbwb^  Bobb  I^  Wescott,  for  defendant  in 
error. 

Mb.  Jubticb  Holdom  delivered  the  opinion  of  the 
conrt. 

The  writ  of  error  in  this  case  seeks  a  reversal  of  a 
judgment  for  one  hundred  dollars  in  favor  of  plaintiff 
and  against  defendant  on  the  finding  of  the  issues  by 
the  court  under  a  submission  in  which  trial  by  jury 
was  waived. 

The  action  arises  under  an  agreement  between  the 
parties  for  an  exchange  of  real  estate  and  involves  the 
construction  of  the  words  **  subject  to  taxes  and  special 
assessments  levied  and  payable  after  the  year  A.  D. 
1911.^'  The  trades  were  closed,  the  deeds  were  passed 
and  the  contract  was  canceled  as  having  been  per- 
formed by  all  the  parties  to  it. 

The  contract  is  dated  August  24,  1912.  The  special 
assessments  said  to  be  involved  are  claimed  to  be  pay- 
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able  in  instalments  after  1911.  We  think  that  the  word 
''payable'*  used  in  regard  to  special  assessments 
means  by  construction  that  the  purchaser  should  pay 
any  amounts  not  due  but  payable  as  special  assess- 
ments after  the  year  1911 ;  so  that  notwithstanding  the 
special  assessments  were  a  lien  prior  to  1911,  the  m- 
stalments  involved  were  not  payable  until  after  1911. 
It  therefore  follows  that  the  pajTnent  of  unpaid  special 
assessments  devolved,  under  the  contract,  upon  the 
purchaser.  Furthermore,  there  is  no  evidence  in  the 
record  establishing  as  a  fact  that  any  special  assess- 
ments were  ever  levied,  charged  or  assessed  against 
any  property  embraced  within  the  contract  between 
the  parties ;  neither  is  there  any  attempt  to  make  any 
legal  proof  of  any  such  special  assessments.  One  of 
the  witnesses  assumed  that  certain  special  assessments 
rested  upon  the  property,  but  such  evidence  is  not  suffi- 
cient to  meet  legal  requirement.'' 

The  finding  and  judgment  of  the  Municipal  Court 
are  wrong,  and  as  plaintiff  was  not  entitled  to  a  judg- 
ment for  any  sum  under  his  statement  of  claim  and 
the  evidence,  the  judgment  of  the  Municipal  Court  is 
reversed  and  a  judgment  of  nil  capiat  and  for  costs 
entered  in  this  court. 

Reversed  with  judgment  of  nil  capiat  and  for  costs. 
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William  George  Paul,  Appellant,  t.  Josephine  Paul, 

Appellee. 

Oen.  No.  22,299. 

1.  Divorce,  |  87* — when  temporary  alimony  cannot  he  decreed. 
On  a  bill  for  divorce,  tli^  court  Is  without  jurisdlctioii  to  decree 
temporary  alimony  to  the  wife  until  the  marriage  is  established. 

2.  DivoBCE,  I  135* — when  counsel  fees  not  allofoable.  On  a  bill 
for  divorce,  counsel  fees  cannot  be  allowed  until  the  marriage  is 
established. 

3.  Divorce,  |  62* — when  Wl  sufficient  admission  of  marriage. 
Where  in  a  bill  against  a  wife  for  divorce  complainant  averred  the 
marriage,  and  where  in  her  answer  defendant  admitted  the  mar- 
riage, held  that  the  fact  thus  averred  and  admitted  warranted  the 
chancellor  in  finding  that  the  marriage  relation  existed  between 
the  parties,  although  in  his  answer  to  a  cross-bill  by  the  wife  for 
separate  maintenance  the  complainant  denied  the  marriage,  since 
a  fact  averred  and  admitted  needs  no  further  proof,  and  since  a 
court  of  chancery,  as  a  court  of  conscience,  will  not  permit  a  party 
to  deny  facts  averred  under  oath,  in  order  to  escape  a  legal  obliga- 
tion arising  from  such  averment. 

4.  DivoBCE — when  complainant  estopped  to  deny  marriage,  A 
complainant  who  in  his  sworn  bill  for  divorce  avers  the  marriage,  is 
estopped  from  denying  the  truth  of  such  averment  on  a  motion  for 
alimony  pendente  lite. 

6.  Divorce — when  complainant  estopped  to  deny  marriage.  A 
complainant,  who  in  his  sworn  bill  for  divorce  avers  the  marriage, 
is  estopped  from  denying  the  truth  of  such  averment  on  a  motion 
for  solicitors'  fees, 

6.  Divorce,  §  33* — when  evidence  inadmissible  to  prove  marriage. 
Where  complainant  In  a  bill  for  divorce  avers  the  marriage  under 
oath  and  such  fact  is  admitted  by  the  answer,  no  evidence  is  com- 
petent either  to  rebut  or  maintain  such  averment 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  George 
Kebsten,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.  Affirmed.  Opinion  filed  October  30,  1916.  Rehearing 
denied  November  13,  1916. 

Ryan  &  Lewis,  for  appellant, 
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Paul  ▼.  Paul,  201  III.  App.  S95. 

Habby  J.  Meacheb  and  Paul.  J.  Huxmann,  for  ap- 
pellee. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Appellant  filed  his  bill  for  divorce  from  appellee, 
alleging  a  marriage  between  them  on  the  19th  of  De- 
cember,  1907,  also  cohabitation  from  the  time  of  the 
marriage  until  the  4th  of  December,  1915,  and  the 
birth  of  a  son,  George  Louis  Paul,  as  the  fruit  of  said 
marriage,  of  the  age  of  seven  years  at  the  time  the 
bill  was  filed.    Appellant  in  the  bUl  charged  his  wife 
with  adultery  and  prayed  for  a  divorce.    Defendant 
answered,  admitting  the  marriage  and  the  birth  of 
the  son  George,  but  denying  the  adultery  charged. 
Appellee  then  filed  her  cross-bill,  averring  the  mar- 
riage, the  cohabitation,  the  birth  of  George,  and  charg- 
ing the  defendant  with  being  guilty  of  extreme  and 
repeated  cruelty  towards  her  and  also  with  adultery 
and  drunkenness.    In  this  cross-bill  she  prayed  for  a 
divorce,  the  custody  of  the  son  bom  of  the  marriage, 
and  for  alimony  both  pendente  lite  and  permanent. 
On  motion  of  appellee  the  court  entered  an  order  that 
api^ellant  pay  appellee  six  dollars  a  week  alimony  and 
twenty-five  dollars  for  solicitor's  fees  pendente  lite. 
From  that  order  appellant  prosecutes  this  appeal. 

Tlie  bill  of  appellant  and  his  answer  to  the  cross-bill 
are  both  verified  by  appellant's  oath.  In  his  answer 
to  api)ellee's  cross-bill  appellant  denies  the  marriage, 
although  admitting  the  cohabitation  and  the  birth  of 
the  child  as  the  result  thereof.  Appellant  now  con- 
tends that  as  the  marriage  between  himself  and  his 
wife  is  disputed,  the  order  for  alimony  and  solicitor's 
fees  is  erroneous  and  that  no  such  order  can  be  entered 
until  it  is  judicially  determined  that  the  marriage  re- 
lation existed  between  the  parties.  It  is  quite  true  that 
until  the  marriage  fb  established  the  court  is  without 
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jurisdiction  to  decree  alimony  or  solicitor's  fees  to 
the  wife.    McKerma  v.  McKenna,  70  111.  App.  340. 

The  sworn  bill  of  appellant  averring  the  marriage, 
the  answer  of  appellee  admitting  snch  marriage,  the 
cross-bill  of  appellee  again  averring  the  marriage, 
were,  we  think,  snflScient  proof  to  warrant  the  chan- 
cellor in  holding  that  the  relation  of  husband  and  wife 
between  the  parties  was  proven.  A  fact  averred  by 
a  complainant  and  admitted  by  the  defendant  needs 
no  further  proof.  Furthermore,  a  court  of  chancery  is 
a  court  of  conscience,  and  it  is  not  the  policy  of  equity 
jurisprudence  to  allow  a,  party  to  sear  his  conscience 
by  denying  facts  averred  under  oath,  in  order  to  es- 
cape a  financial  obligation  which  arises  in  law  from 
such  averment.  The  6ath  of' appellant  to  his  bill  aver- 
ring a  marriage  with  particularity,  and  his  denial  of 
such  marriage  in  his  sworn  answer  to  his  wife's  cross- 
bill, savor  of  perjury. 

Appellant  is  estopped  by  the  averments  of  his  sworn 
bill  averring  the  marriage  from  denying  the  truth  of 
such  averment  on  a  motion  for  solicitor's  fees  and 
alimony  pendente  lite.  While  appellant's  bill  aver- 
ring the  marriage  and  appellee's  answer  admitting 
such  marriage  remain  in  the  record,  no  proof  is  ad- 
missible either  to  maintain  or  rebut  such  averment. 

The  order  of  the  Circuit  Court  appealed  from  is 
affirmed. 

Affirmed. 


598  Appellate  Couhts  of  Illinois. 

Bowman  ft  Bull  Co.  v.  Linn,  201  111.  App.  598. 


Bowman  &  Bull  Company,  Appellee,  y.  George  B.  Linn, 
trading  as  George  W.  Linn  &  Sons,  Appellant. 

Gen.  No.  22,305. 

1.  Contracts,  {  338* — when  time  of  breach  controllinff.  In  an 
action  to  recover  for  breach  of  an  executory  contract  where  the 
defense  is  grounded  on  a  breach  by  plaintift,  the  crucial  question  is 
which  party  first  breached  the  contract. 

•  2.  Sales,  §  124* — when  guaranty  by  seller  of  time  of  arrival  iv^ 
material.  Where  butter  dealers,  on  a  fluctuating  market,  contract 
for  the  shipment  from  Seattle  of  butter  to  arrive  by  sea  about  a 
date  fixed  by  the  seller,  the  time  of  performance  of  the  contract  is 
material,  and  in  an  action  by  the  seller  for  nonacceptance,  the 
rights  of  the  buyer  do  not  depend  on  whether  the  seller  guarantied 
the  time  of  arrival  or  whether  by  reason  of  the  nonarrival  of  the 
ship  by  the  time  fixed,  the  buyer  can  maintain  an  action  against 
the  seller. 

3.  Sales,  §  124* — when  delay  in  delivery  fatal  to  recovery.  In 
an  action  to  recover  for  breach  by  a  vendee  of  a  contract  for  the 
shipment  from  Seattle  of  butter  to  arrive  from  New  Zealand  about 
a  date  fixed  by  the  seller,  where  owing  to  delays  in  the  voyage  by 
reason  of  storms  and  stress  of  weather  the  vessel  did  not  arrive  in 
Seattle  until  eight  days  after  the  date  fixed,  during  which  time 
there  was  a  fall  in  the  market,  the  initial  breach  held  Imputable  to 
vendor,  who,  if  it  desired  the  date  fixed  for  arrival  to  be  approxi- 
mate, should  have  inserted  in  the  contract  some  qualifying  phrase, 
such  as  "wind  and  weather  permitting,"  in  default  of  which  defend- 
ant is  relieved  from  all  obligation  under  the  contract. 

4.  Contracts,  §  294* — when  breach  no  ground  for  recovery.  In 
an  action  on  an  executory  contract,  plaintift  must  show  that  he  has 
complied  with  all  the  provisions  of  the  contract  on  his  part,  and  if 
both  parties  are  In  default,  neither  can  maintain  an  action. 

5.  Contracts,  §  396* — when  erroneous  to  refuse  to  direct  verdict 
for  defendant.  In  an  action  on  an  executory  contract.  It  is  error 
to  deny  defendant's  motion  for  an  instructed  verdict  in  his  favor 
where  it  affirmatively  appears  that  plalntifF  did  not  substantially 
perform  the  contract  on  his  part. 

6.  Appeal  and  error,  §  1810* — when  judgment  of  nil  capiat  en- 
tered in  Appellate  Court  on  reversal.  In  an  action  on  an  execu- 
tory contract  where  it  affirmatively  appears  that  plaintift  did  not 
substantially  perform  the  contract,  a  verdict  for  plaintiff  will  be 

m 
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reversed  and  a  judgment  of  nil  capiat  and  for  costs  entered  In  the 
Appellate  Court 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  P. 
Raffebtt,  Judge,  presiding.  Heard  In  this  court  at  the  March  term, 
1916.  Reversed  with  judgment  of  nil  capiat  and  for  costs.  Opinion 
filed  October  30,  1916.    Rehearing  denied  November  13,  1916. 

J.  Marion  Miller,  for  appellant 
Pearson  &  Herrick,  for  appellee. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Plaintiff  on  a  trial  before  court  and  jury  recovered 
a  judgment  upon  the  verdict  of  the  jury  against  de- 
fendant for  $2,184.39,  and  defendant  appeals  and  as- 
signs errors  calling  for  a  reversal. 

The  action  is  for  damages  for  the  allegefl  breach  of 
a  contract  made  between  the  parties,  by  which  de- 
fendant agreed  to  purchase  and  plaintiff  agreed  to  sell 
one  car  of  New  Zealand  fresh  creamery  butter  at  35% 
cents  per  pound  upon  terms  which  were  in  railway 
parlance  f .  o.  b.  Seattle.  The  butter  was  at  the  time  of 
the  contract  en  voyage  from  New  Zealand  to  the  port 
of  Seattle  in  the  State  of  Washington,  and  it  was  rep- 
resented that  the  ship  carrying  it  was  expected  to  ar- 
rive in  the  port  of  Seattle  about  January  7, 1914.  The 
contract  rested  in  a  telephone  conversation,  which  was 
December  31,  1913,  confirmed  in  the  following  letter 
from  plaintiff  to  defendant : 

**  Confirming  telephone  conversations  with  your  Mr. 
Linn  this  morning  and  sale  of  one  car  New  Zealand 
Fresh  Creamery  Cambridge  Factory,  equal  to  sample 
shown  at  Booth's  Cold  Storage  a  few  days  ago,  32% 
F.  0.  B.  Seattle,  this  butter  is  due  to  arrive  in  Seattle 
about  January  7th,  and  shipment  will  be  made  as 
promptly  as  possible  after  goods  are  discharged  from 
the  ship  and  have  passed  through  the  customs.   *    *   *  '* 
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plaintiff,  and  defendant  was  consequently  relieved 
from  every  obligation  resting  upon  him  under  the  con- 
tract. In  view  of  such  primary  breach  of  the  contract 
by  plaintiff  it  cannot  maintain  any  action  against  de- 
fendant for  any  subsequent  breach  of  such  contract 
on  his  part.  In  Cincinnati,  L  d  W.  Ry.  Co.  v.  Baker, 
130  111.  App.  414,  the  court  say : 

*'It  was  incumbent  upon  defendant  in  error,  before 
lie  could  recover  damages  from  plaintiff  in  error  for 
an  alleged  breach  of  the  contract,  to  allege  and  prove 
that  he,  himself,  had  complied  with  all  the  provisions 
of  the  contract  upon  his  part.  *  *  *  If  both  parties 
are  in  default  neither  can  maintain  an  action  for  a 
breach  of  the  contract  by  the  other. ' ' 

The  legal  principle  is  that  neither  party  can  in  any 
manner  obtain  the  aid  of  a  court  to  enforce  in  his  favor 
a  contract  which,  without  legal  excuse,  he  has  substan- 
tially failed  to  perform  on  his  part.  Applying  this  rule 
to  the  instant  case,  we  find  that  there  was  a  breach  of 
contract  by  the  nonarrival  of  the  butter  at  the  time 
agreed  upon  by  the  contract  and  by  plaintiff's  inability 
to  make  delivery  within  the  time  specified  in  the  con- 
tract. This  affirmatively  appears  from  the  evidence, 
and  the  effect  is  to  defeat  the  right  of  recovery  sought 
by  plaintiff. 

At  the  close  of  plaintiff's  proofs,  defendant  moved 
for  an  instructed  verdict  in  his  favor.  This  motion 
was  denied.  This  action  of  the  trial  judge  is  assigned 
for  error.  The  motion  should  have  been  allowed  and 
a  verdict  instructed  for  defendant  accordingly.  For 
this  error  the  judgment  of  the  Municipal  Court  is  re- 
versed and  a  judgment  of  nil  capicU  and  for  costs  will 
be  entered  in  this  court- 

licccrsed  with  judgn^nt  of  nil  capiat  and  for  costs. 


Chicago — First  District — October,  1916.        603 

Cann  v.  Hughes,  201  111.  App.  603. 


Ethel  M.  Cann  et  aL  y.  Leslie  C.  Hughes  et  al. 
Leslie  C.  Hughes  et  al.,  Appellants,  y.  Jacob  Glos  et  al., 

Appellees. 

Gen.  No.  32,335. .  (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Oscar  E. 
Heabd,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1916.    Affirmed.    Opinion  filed  October  30,  1916. 

Statement  of  the  Case. 

Bill  in  chancery  by  Ethel  M.  Cann  et  al.,  complain- 
ants, against  Leslie  C.  Hughes  et  al.,  defendants,  and 
cross-bill  by  Leslie  C.  Hughes  et  al.,  complainants, 
against  Jacob  Glos  et  ol.,  defendants,  in  the  Circuit 
Court  of  Cook  county.  From  a  decree  dismissing  the 
bill  and  cross-bill,  and  awarding  to  defendant  Glos 
$665.44,  Leslie  C.  Hughes  et  al.  appeal. 

The  bill  sought  a  partition  between  complainants 
and  defendants,  who  were  tenants  in  common,  and  also 
the  removal  of  the  tax  title  of  defendant  Glos  as  a 
cloud  on  their  title.  The  proper  pleadings  were  filed 
by  all  parties,  and  the  cause  stood  at  issue  and  referred 
to  a  master,  but  before  any  hearings  took  place,  con- 
demnation proceedings  were  instituted  in  which  the 
rights  of  all  parties  weye  adjudicated,  and  an  order 
was  made  that  the  sum  of  $665.44,  the  amount  found 
to  be  due  defendant  Glos,  be  paid  to  the  county  treas- 
urer for  his  benefit.  The  cross-bill  set  up  the  facts  in 
the  original  bill,  including  the  money  found  due  and 
ordered  to  be  paid  to  defendant  Glos,  and  prayed  for 
the  distribution  and  payment  of  such  amount  to  the 
parties  entitled  thereto.  Defendant  Glos  answered, 
denying  complainants'  title  and  every  material  aver- 
ment in  the  bill,  which  by  interpretation  included  a  de- 
nial of  complainants'  right  to  the  money  in  the  hands 
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of  the  treasurer.     The  decree  found  that  in  equity, 
defendant  Glos  was  entitled  to  the  money. 

Bice,  Lowes  &  O'Neil,  for  appellants.     > 

John  B.  O'Connob  and  Alben  F.  Bates,  for  appel- 
lees. 

Mr.  Justice  Holix)m  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Appeal  and  ebbob,  §  1303* — when  evidence  presumed  aufflcient 
to  sustain  finding.  In  the  absence  of  a  certificate  of  evidence,  every 
Intendment  Is  to  be  indulged  necessary  to  sustain  the  ultimate  fact 
found  in  a  decree,  and  in  such  case  it  will  be  presumed,  as  matter 
of  law,  that  the  evidence  is  sufficient  to  sustain  such  finding. 

2.  Equity,  §  549* — wJMt  decree  need  not  recite.  It  is  not  neces- 
sary to  recite  evidential  facts  in  a  decree,  it  being  sufficient  if  the 
ultimate  fact  found  from  the  evidence  is  recited. 

3.  Partition,  f  54* — when  award  in  eminent  domain  proceeding 
not  challenged  by  MIL  Where  during  the  pendency  of  partition 
proceedings,  in  which  the  validity  of  a  tax  title  on  the  property  in 
question  is  attacked,  a  proceeding  Is  commenced  which  results  in 
the  taking  of  such  property  by  eminent  domain,  in  which  an  order 
is  made  setting  apart  a  sum  to  be  paid  to  the  owner  of  the  tax 
title,  a  cross-bill  filed  after  the  termination  of  the  condemnation 
proceedings  to  secure  a  distribution  of  the  sum  set  apart  by  the 
order  admits  the  propriety  of  the  order  where  such  cross-bill  does 
not  challenge  such  propriety.         • 

4.  Partition,  §  53* — when  party  estopped  to  dispute  right  of 
court  to  determine  who  is  entitled  to  fund.  Where,  during  the 
pendency  of  partition  proceedings  in  which  the  validity  of  a  tax 
title  on  the  property  is  attacked,  a  proceeding  Is  commenced  which 
results  In  the  taking  of  such  property  by  eminent  domain  and  in 
which  an  order  is  made  setting  apart  a  sum  to  be  paid  to  the  owner 
of  the  tax  title,  a  cross-bill  filed  after  the  termination  of  the  con- 
demnation proceedings  to  secure  a  distribution  of  the  sum  set 
apart  by  the  order,  partakes  of  the  nature  of  a  bill  of  interpleader, 
in  which  the  only  question  is  to  whom  the  money  shall  be  paid,  and 
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complainant  in  the  cross-biU  is  estopped  to  dispute  the  right  of  the 
court  to  determine  such  question. 

5.  Pabtition,  I  15* — what  is  character  of  proceeds  of  sale  in 
eminent  domain  proceedings.  Where,  during  the  pendency  of  par- 
tition proceedings,  the  property  sought  to  be  partitioned  is  taken 
by  condemnation  proceedings,  the  money  awarded  standi  in  the 
place  of  the  land. 


Ethel  M.  Cann  and  William  A.  Cann,  Appellants,  y. 
Leslie  C«  Hughes  et  al..  Appellees. 

Oen.  No.  22,343.    (Not  to  be  reported  In  fall.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Obcab  E. 
Hbabd,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1916.    Affirmed.    Opinion  filed  October  30,  1916. 

Statement  of  the  Case. 

Bill  in  chancery  by  Ethel  M.  Cann  and  William  A. 
Cann,  complainants,  against  Leslie  C.  Hughes  et  aL, 
defendants,  in  the  Circuit  Court  of  Cook  county.  From 
a  decree  dismissing  the  bill,  complainants  appeal  This 
is  an  appeal  from  the  same  decree  as  in  Cann  v. 
Hughes  and  Hughes  v.  Glos,  Gen.  No.  22,325,  ante, 
p.  603.  The  rights  and  interests  of  parties  here  being 
the  same  as  in  that  case,  the  decree  appealed  from  is 
aflSrmed  for  the  reasons  given  in  the  opinion  in  that 
case. 

Fbank  W.  Swett,  for  appellants. 

John  E.  O'Connor  and  Albbn  F.  Bates,  for  ap- 
pellees. 

Me.  JusnoB  Holdom  delivered  the  opinion  of  the 
court. 
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H.  D.  Smitli  &  Company,  Appellant,  y.  Anrora  Auto- 
matic Machinery  Company,  Appellee. 

Gen.  No.  22,345.    (Not  to  be  reported  In  fall.) 

Appeal  from  the  Municipal  Cpurt  of  Chicago;  the  Hon.  Wiluaic 
M.  Gemmill,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1916.     Affirmed.     Opinion  filed  October  30,  1916. 

Statement  of  the  Case. 

Action  by  H.  D.  Smith  &  Company,  a  corporation, 
plaintiff,  against  the  Aurora  Automatic  Machinery 
Company,  a  corporation,  defendant,  in  the  Municipal 
Court  of  Chicago,  to  recover  for  breach  of  a  contract 
for  the  delivery  by  plaintiff  to  defendant  of  a  quan- 
tity of  '*  crank  forgings/*  From  a  judgment  of  wtl 
capiat,  plaintiff  appeals. 

Charles  B.  Haffenberg,  for  appellant;  William 
Friedman,  of  counsel. 

Montgomery,  Hart,  Smith  &  Stbere,  for  appellee. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Sales,  {  334* — when  teller  in  default  preventing  recovery  5y  W«. 
In  an  action  to  recover  on  a  contract  for  the  delivery  by  plaintiff  to 
defendant  of  a  quantity  of  "crank  forgings,"  the  following  facta 
appeared:  Defendant  attempted  to  cancel  the  order,  but  plaintiff 
refused,  and  threatened  to  send  and  did  send  the  matter  to  Its 
attorney.  Defendant  later  decided  to  perform  the  contract  and 
requested  plaintiff  to  ship  the  goods  as  originally  agreed,  whidi 
called  for  payment  in  sixty  days.  Plaintift  refused  to  ship  the  goods 
unless  |1,600  was  paid  in  advance,  whereupon  defendant  then  can- 
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celed  the  contract.  Held,  that  plaintiff  was  primarily  In  default  in 
refusing  to  carry  out  the  contract  as  made  and  in  attempting  to 
Impose  new  conditions,  and  was  without  remedy  for  the  damage 
sustained,  although  had  it  acted  on  defendant's  first  attempted 
cancellation  it  might  have  recovered  damages  suffered  by  that 
breach. 


Burkett  Orenn,  Appellant,  y.  Esther  OTenu,  Appellee. 
Oen.  No.  22,348.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Charles  A.  McDonald,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1916.  Affirmed.  Opinion  filed  October  30,  1916.  Cer- 
tiorari denied  by  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Bill  for  divorce  by  Burkett  Ovenu,  complainant, 
against  Esther  Ovenu,  defendant,  in  the  Superior 
Court  of  Cook  county.  From  a  decree  dismissing  the 
bill  for  want  of  equity,  complainant  appeals. 

The  ground  on  which  the  divorce  was  sought  was 
adultery,  which  was  denied  by  the  answer.  The  adul- 
teries relied  on  were  alleged  to  have  been  committed 
with  an  unknown  man  while  defendant  was  living  apart 
from  complainant,  and  to  prove  the  charge  complain- 
ant relied  on  the  testimony  of  detectives,  who,  al- 
though claiming  to  have  seen  defendant's  alleged  para- 
mour on  several  occasions,  were  unable  to  identify 
or  trace  him.  For  defendant  was  offered  testimony 
of  neighbors,  people  of  repute,  who  would  have  been 
likely  to  have  seen  the  occurrences,  had  they  occurred, 
who  negatived  the  probability  of  such  occurrences.  It 
also  appeared  that  an  employee  of  the  Commonwealth 
Edison  Company  lived  in  the  apartment  below  that  of 
defendant,  and  was  in  the  habit  of  going  in  and  out  of 
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the  building  at  all  hours  of  the  night  This  witness 
testified  that  he  did  not  see  the  man  who  according 
to  the  detectives  was  in  the  habit  of  visiting  defend- 
ant. 

Miles  J.  Devinb,  for  appellant ;  John  T.  Mubbay,  of 
counsel. 

No  appearance  for  appellee. 

Mr.  Justice  Holdoh  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Dtvobck,  {  46* — how  adultery  'may  he  proven,  Adulteir  is 
never  presumed,  bat  must  be  proven,  and  whUe  it  is  a  crime  of 
secrecy,  it  may  be  established  by  provins  ftcts  from  wbleh  tlie  in- 
ference of  adultery  may  follow. 

2.  DivoBCB,  f  46* — hiyw  yrtiumptiok  of  imiocence  of  adultery  ovtr- 
come.  There  are  no  presumptions  of  law  favoring  guilt  where 
adultery  is  aUeged,  and  the  presumption  of  Innocence  must  be 
Indulged  until  convincing  evidence  sufllclent  to  overcome  it  is  found 
In  the  record. 

3.  Divorce,  §  46* — vohat  e99ential  to  eitahlUh  adultery.  In  order 
to  establish  adultery  by  circumstantial  evidence,  the  proofs  must 
convince  the  mind  affirmatively  that  actual  adultery  was  commit- 
ted,  since  nothing  but  the  carnal  act  can  lay  the  foundation  for  ft 
dlTorce. 

4.  DivoBCE,  §  50* — %D\at  presumption  at  to  aduUery  tohere  actt 
equivocal.  In  respect  to  acts  capable  of  a  dual  construction — one  of 
innocence  and  the  other  of  guilt — ^that  of  innocence  will  be  indulged. 

5.  Witnesses,  §  267* — when  testimony  of  detecHves  disregarded. 
The  testimony  of  detectives  is  to  be  closely  scanned  and  regsrded 
with  suspicion,  and  where  such  teetimony  Is  contradicted  by  cred- 
ible evidence,  it  miTy  be  disregarded. 

6.  DivoBCE,  f .  46* — when  evidence  sustains  dismissal  of  Wn.  On 
a  bill  for  divorce  against  a  wife  on  the  ground  of  adultery,  where 
the  affirmative  proof  of  the  charge  was  based  on  the  testimony  of 
detectives,  a  decree  dismissing  the  bill  for  want  of  e<nUty,  held  sus- 
tained by  the  evidence. 

•See  Illlnolfl  Noteii  Dls^rt,  Volt.  XI  to  X¥.  mmd  OummUMro 
topic  and  section  nomber. 
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Lyon  &  Healy,  Appellant,  t.  Andrew  J.  Walldren, 

Appellee. 

Oen.  No.  22,351. 

1.  RspLEviir,  {  164* — what  qiteBiian  pretenied  an  appeal  from 
judament  awarding  writ  of  retorno  hahendo.  On  appeal  from  a 
Judgment  in  an  action  of  replevin  tried  without  a  jury»  which 
judgment  finds  for  defendant  and  awards  a  writ  of  retorno  hdbendo 
for  the  return  of  the  property  replevied*  the  only  question  pre- 
sented for  review  is  whether  plaintift  made  out  a  prima  facie  case 
on  which  a  finding  in  its  favor,  if  made,  could  have  been  sustained. 

2.  Saijss,  (  436* — who  bound  hy  contract  of  conditional  sale.  A 
contract  whereby  the  vendor  sells  an  article  on  condition  that 
payment  be  made  in  instalments,  the  article  to  become  the  property 
of  vendee  when  fully  paid  for,  until  which  time  title  is  to  remain 
in  the  vendor,  is  binding  as  between  the  parties  and  those  having 
knowledge  of  the  transaction. 

3.  Replevin,  §  123* — when  evidence  imufjMent  to  charge  subse- 
quent purchaser  with  knowledge  of  conditional  sale.  In  an  action 
of  replevin  to  recover  possession  of  a  piano  sold  under  an  agreement 
of  conditional  sale,  which  piano  had  not  been  paid  for,  where  it 
appeared  that  defendant  bought  the  piano  from  one  not  the  vendee 
of  plaintiff,  and  who  had  the  piano  in  his  possession,  evidence  held 
insufficient  to  charge  defendant  with  knowledge  of  the  nature  of 
the  transaction  between  plaintiff  and  the  vendee  under  the  agree- 
ment of  conditional  sale. 

4.  Sales,  §  436* — what  possession  is  prima  facie  evidence  of. 
The  possession  of  a  chattel  is  prima  facie  evidence  of  its  ownership 
by  the  possessor. 

5.  Sales,  §  436* — when  subsequent  purchaser  takes  free  from 
claims  of  seller.  One  who  buys  a  chattel  from  one  in  whose  pos- 
session it  is  takes  it  free  from  rights  and  claims  of  which  the  pur- 
chaser has  no  knowledge. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  John 
Stelk,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1916.  Affirmed.  Opinion  filed  October  30,  1916.  Rehearing  denied 
November  13,  1916. 

Charles  S.  Knitdson,  for  appellant. 


•See  Illlnolii  Notes  Dlirest,  Volt.  XI  to  XV,  and  CwmnlattTo  Quurterljr, 
topic  and  section  number. 
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Claude  F.  Smith  and  Otto  Wadbwitz,  for  appellee. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
conrt. 

This  is  an  appeal  from  a  judgment  in  an  action  of 
replevin  for  a  so-called  *' Sheraton  piano"  in  favor  of 
defendant  and  awarding  a  writ  of  retorno  habendo  for 
the  return  of  the  piano  to  defendant,  from  whom  it 
was  taken  by  plaintiff  under  the  writ  of  replevin  is- 
sued in  the  action. 

The  cause  was  submitted  to  the  court  for  trial  with- 
out a  jury,  who  entered  the  judgment  appealed  from 
at  the  conclusion  of  plaintiff's  case.  In  this  condition 
of  the  record  the  only  question  presented  for  our  de- 
cision is:  Did  plaintiff  make,  out  a  prima  facie  case 
on  which  a  finding  in  its  favor,  if  made,  could  have 
been  sustained!  Plaintiff  proved  that  the  piano  taken 
on  the  replevin  writ  had  been  sold  by  it  to  a  Mrs. 
Martha  Butterfield,  who  paid  on  account  of  the  pur- 
chase price  five  dollars,  and  for  the  balance  gave  a 
conditional  sale  note  payable  in  instalments,  which 
provided  that  when  the  payments  stated  were  all  made 
the  piano  should  be  the  property  of  Mrs.  Butterfield, 
and  until  then  the  title  to  the  piano  should  remain  in 
plaintiff.  As  between  the  parties  and  those  having 
knowledge  of  the  terms  of  the  transaction  the  contract 
was  binding.  The  evidence,  however,  shows  that  de- 
fendant bought  the  piano  from  a  third  party  named 
Kerber,  but  failed  to  charge  defendant  with  knowl- 
edge, either  actual  or  constructive,  of  the  contract  ex- 
isting between  plaintiff  and  Butterfield,  or  that  Mrs. 
Butterfield  ever  claimed  to  own. the  piano.  Nor  are 
there  any  facts  or  circumstances  appearing  in  the 
proofs  which  either  in  fact  or  in  law  would  charge  de- 
fendant with  knowledge  that  plaintiff  had  sold  the 
piano  conditionally  to  Mrs.  Butterfield  or  any  one  else. 
The  possession  of  the  piano  by  Kerber  was  prima  fade 
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evidence  of  his  ownership.  Defendant,  having  bought 
the  piano  from  Kerber  without  any  knowledge  of  the 
rights  or  claims  of  plaintiff,  took  it  free  from  any  such 
claims.  Emerson  Piano  Co.  v.  Maund,  85  111.  App. 
453 ;  W.  W.  Kimball  Co.  v.  Cruikshank,  123  111.  App. 
580. 

A  transaction  similar  to  the  instant  case  both  on 
fact  and  legal  principles  was  held  in  Harkness  v.  Rus- 
sell,  118  U.  S.  663,  to  bind  a  third  party  who  had 
knowledge  of  the  terms  of  the  conditional  sale  and 
of  the  rights  of  the  seller  thereunder.  Many  cases 
from  the  English  and  other  courts  are  cited  in  the 
opinion  in  the  Russell  case,  supra,  which  hold  to  the 
effect  that  the  vendee  in  a  conditional  sale  takes  no 
title  until  the  conditions  of  the  sale  are  performed, 
and  can  consequently  convey  no  title  to  a  third  party 
even  though  such  third  party  have  no  knowledge  of  the 
condition  attached  to  such  vendee's  possession.  These 
cases  are  not  only  clear  obiter  dicta,  as  the  question  of 
the  rights  of  an  innocent  purchaser  was  not  involved 
in  or  necessary  to  the  decision  of  the  Russell  case,  sur- 
pra,  but  such  decisions  are  contrary  to  the  trend  of 
the  rulings  of  our  own  courts  and  of  the  public  policy 
which  such  rulings  establish  in  this  State. 

The  doctrine  controlling  conditional  sales  is  clearly 
stated  in  Gilbert  v.  National  Cash  Register  Co.,  176 
111.  288,  where  the  court  say:  *'In  Illinois  'if  a  person 
agrees  to  sell  to  another  a  chattel  on  condition  that  the 
price  should  be  paid  within  a  certain  time,  retaining 
the  title  in  himself  in  the  meantime,  and  delivers  the 
chattel  to  the  vendee  so  as  to  clothe  him  with  an  ap- 
parent ownership,  a  bona  fide  purchaser  or  execution 
creditor  of  the  latter  is  entitled  to  protection  as 
against  the  claim  of  the  original  vendor,'  "  citing  cases, 
and  continuing  say:  * 'Whatever  may  be  the  rule  in 
other  jurisdictions,  it  is  well  settled  in  this  State  that 
the  owner  of  personal  property  will  not  be  permitted 
to  sell  it,  either  absolutely  or  conditionally,  and  still 
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continue  in  possession  of  it.  The  party  in  possession 
of  personal  property  is  presumed  to  be  the  owner  of 
it,  possession  being  one  of  the  strongest  evidences  of 
title  to  personal  property.  '  To  suffer,  without  notice 
to  the  world,  the  real  ownership  to  be  in  one  person 
and  the  ostensible  ownership  in  another,  gives  a  false 
credit  to  the  latter  and  in  this  way  works  an  injury  to 
third  persons.' ''  Hacker  v.  B,  Munroe  &  Son,  176  HI. 
384. 

The  judgment  of  the  Municipal  Court  being  right,  is 
affirmed. 

Affirmed. 


Ellas  B.  Woolf  et  al..  Copartners,  trading  as  E.  R 
Woolf  &  Company,  Appellees,  y.  Alfred  Ham- 
burger, Appellant. 

Oen.  No.  22,354.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Lock- 
wood  HoNOBE,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1916.  Reversed  and  judgment  here  for  |750.  Opinion  filed 
October  30,  1916.    Rehearing  denied  November  13,  1916. 

Statement  of  the  Case. 

Action  by  Elias  B.  Woolf,  Sidney  Kahnweiler  Mid 
Emil  Koritz,  copartners,  trading  as  E,  B.  Woolf  & 
rompany,  plaintiffs,  against  Alfred  Hamburger,  de- 
fendant, in  the  Circuit  Court  of  Cook  county,  to  re- 
cover on  a  quantum  meruit  brokers*  commissions  for 
the  sale  by  plaintiflFs  of  a  printing  plant  of  defendant 
From  a  judgment  for  plaintiffs,  defendant  appeals. 

It  was  undisputed  that  there  were  negotiations  be- 
tween defendant  and  a  broker  employed  by  plaintiffs, 
and  that  the  purchaser  to  whom  defendant  sold  the 
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property  was  introduced  to  defendant  by  such  broker. 
Defendant  claimed  that  plaintiffs'  negotiations  were 
suspended  and  that  he  made  the  sale  by  his  own  ef- 
forts, 

E.  S.  Habtman,  for  appellant. 

Simeon  Stbaus  and  Iba  E.  Stbaus,  for  appellees. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Bbokebb,  {  90* — when  evidence  9%Moient  to  sustain  action  for 
commissiona.  In  an  action  to  recoTer  brokers'  commissions,  which 
action  was  tried  without  a  jury,  a  finding  that  defendant  employed 
plaintiffs  to  make  the  sale  and  that  the  same  was  made  to  the 
purchaser  procured  by  plaintiffs,  on  terms  satisfactory  to  defendant, 
held  sustained  by  the  evidence. 

2.  BfiOKEfiS,  §  36* — what  constitutes  performance  of  contract  for 
commissions.  A  broker,  in  order  to  entitle  himself  to  commissions, 
must  show  that  he  has  produced  a  purchaser  ready  and  willing  to 
take  the  property  on  the  terms  specified,  or  that  his  efforts  were 
the  procuring  cause  of  the  sale  which  the  principal  has  made  to 
the  purchaser  with  whom  he  has  been  brought  Into  communication. 

3.  Bbokebs,  §  37* — when  broker  is  efficient  procuring  cause  of 
sale.  Where  an  owner  of  property  actually  sells  to  a  purchaser 
procured  by  brokers  whom  he  has  employed  to  secure  such  pur- 
chaser, and  on  terms  agreed  on  between  the  owner  and  the  pur- 
chaser, the  brokers  are  the  efficient  procuring  cause  of  the  sale 
although  there  is  evidence  that  during  the  preliminary  negotia- 
tions the  purchaser  was  unable  to  come  to  terms  with  the  owner, 
and  stated  that  he  could  not  buy  the  property  for  himself  but  in- 
tended to  sell  it  to  a  third  party. 

4.  Tbial,  S  299* — when  refusal  to  hold  propositions  of  law  not 
error.  In  a  case  tried  without  a  jury  it  is  not  error  to  refuse  to 
hold  propositions  of  law  which  are  inapplicable  to  the  facts  estab- 
lished by  the  evidence. 

5.  Bbokebs — what  method  of  fixing  amount  of  judgment  for  com- 
missions erroneous.  In  an  action  to  recover  brokers'  commissions, 
which  action  is  tried  without  a  jury,  and  where  the  evidence  is  con- 

•See  nitnolfi  Notes  Digest,  Vols.  XI  to  XV,  and  CumoUitiTe  Quarterly,  same 
topic  and  section  number. 
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ilictlng  as  to  what  is  the  usual  and  customary  commission  payable 
on  such  a  sale,  some  witnesses  fixing  it  at  five  per  cent  on  the 
value  of  the  property  sold,  and  others  at  two  and  a  half  per  cent, 
it  is  error  for  the  court  arbitrarily  to  fix  the  sum  recoverable  at 
an  amount  less  than  that  fixed  by  any  of  the  witnesses,  since  the 
court  cannot  set  up  its  undisclosed  judgment  as  a  basis  for  the 
assessment  of  damages,  but  must  either  accept  one  or  the  other 
of  the  rates  testified  to,  or  assess  damages  at  an  amount  between 
such  rates,  and  not  above  or  below  them. 

6.  Damages,  §  243* — how  determined.  Damages  must  be  as- 
sessed from  the  evidence  in  the  record,  and  not  dehors  the  record. 

7.  Appeal  xnd  ebbob,  f  676* — when  cross  errors  assigned  cannot 
he  heard.  On  appeal  from  a  judgment  for  plaintiffs  in  an  action 
tried  without  a  jury,  cross  errors  assigned  by  plaintiffs  as  to  the 
measure  of  damages  cannot  be  heard  where  no  objection  or  exception 
to  the  action  of  the  court  complained  of  was  made  or  preserved  at  the 
trial. 

8.  Appeal  and  ebbob,  fi  1810* — when  failure  to  except  to  judgment 
does  not  prevent  entry  of  proper  judgment.  Where  in  an  action 
tried  without  a  jury  the  court  adopts  a  wrong  measure  of  damages 
and  consequently  enters  a  judgment  for  plaintiffs  in  an  amount  less 
than  the  amount  of  such  judgment  if  a  proper  measure  of  damages 
had  been  adopted,  the  Appellate  Court  is  not  prevented  from  enter- 
ing the  proper  judgment  by  the  fact  that  plaintiffs*  cross  errors 
cannot  be  heard,  owing  to  the  want  of  objection  or  exception  in  the 
trial  court 

*See  nilnola  Notes  Digest,  Vols.  XI  to  XV.  mnd  CmniiUitiTo  Qnarterly.  Mae 
tople  and  Mctlon  niimbor. 
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1 

Orson  A.  Hnnt^  Appellee,  t.  Sarah  Marie  Hunt,  Ap- 
pellant. 

Oen.  No.  82,366.    (Not  to  be  reported  in  f nil.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Charles  M.  Foell»  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1916.    Affirmed.    Opinion  filed  October  30,  1916. 

statement  of  the  Case. 

Bill  in  chancery  by  Orson  A.  Hnht,  complainant, 
as:ainst  Sarah  Marie  Hnnt,  defendant,  in  the  Superior 
Court  of  Cook  county,  to  annul  a  marriage.  From  a 
decree  granting  the  relief  prayed,  defendant  appeals. 

Chablbs  E.  Ebbstein  and  Charles  P.  E.  Maoaulay, 
for  appellant. 

CoBNELiTjs  S.  See,  for  appellee. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Appeal  and  erbob,  §  1303* — tohen  evidence  presumed  sufficient 
to  sustain  decree.  In  the  absence  of  a  certificate  of  evidence,  it  will 
be  presumed  that  the  court  heard  evidence  sufficient  to  sustain  the 
findings  of  a  decree  and  to  warrant  the  granting  of  the  relief 
prayed. 

2.  Appeal  and  ebbob,  §  1744* — tohen  decree  cannot  he  attacked. 
Where  the  record  shows  no  facts  impeaching  the  verity  of  facts 
found  in  a  decree,  the  decree  is  impervious  to  attack  either  on  ap- 
peal or  collaterally. 

3.  Mabbiage,  §  29* — tohen  void  and  may  he  annulled.  In  this 
State  if  a  marriage  is  celebrated  within  the  time  within  which  one 
of  the  parties  Is  forbidden  to  marry,  such  marriage  Is  void  and  may 
be  annulled. 


*See  Illinois  Notes  DlKMi,  Vols.  XI  to  XV,  and  Cumulative  Quarterly, 
topic  and  section  number. 
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Henry  F.  Weydert,  Appellee,  t.  City  of  Cliieago  et  al., 

Appellants. 
Mlehael  Moon,  Appellee,  y.  City  of  Cliieago  et  al., 

Appellants. 

Gen.  Nos.  22,401,  22,402.    (Not  to  be  reported  in  full.) 


Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Ci 
M.  Walkeb,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1916.  Reversed  and  remanded  with  directions.  Opinion  filed 
October  30,  1916. 

Statement  of  the  Case. 

Petition  for  mandamus  by.  Henry  F.  Weydert,  peti- 
tioner, against  the  City  of  Chicago,  William  Hale 
Thompson,  mayor,  Thomas  O'Connor,  fire  marshal, 
and  Percy  B.  Coffin,  Charles  E.  Frazier  and  Joseph 
P.  Geary,  civil  service  commissioners,  respondents, 
and  a  similar  petition  by  Michael  Moon,  petitioner, 
against  the  same  respondents,  both  in  the  Circuit 
Court  of  Cook  county,  both  praying  to  be  reinstated 
in  the  office  of  captain  in  the  iSre  department  of  the 
respondent  city.  From  judgments  awarding  the  writ 
in  each  case  as  prayed,  respondents  appeal. 

The  two  causes  were  consolidated  for  hearing  on 
one  set  of  briefs  on  motion  of  respondents.  The  cases 
are  similar  with  the  exception  of  the  dates  of  the  oc- 
curences alleged,  which  affect  neither  the  rights  of 
parties  or  the  rulings  of  either  court. 

Each  petitioner  after  rising  to  the  rank  of  captain 
in  the  fire  department  was  retired  on  a  pension  for 
disability,  and,  subsequently  recovering,  each  was  re- 
stored to  his  rank,  and  subsequently  discharged  by  the 
fire  marshal. 

Samuel  A.  Ettelson,  for  appellants;  Rot  S.  Gas- 
kill,  of  counsel. 
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Bauer -&  Donoghub,  for  appellees. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deeision.  ^ 

1.  Mandamus,  §  139* — what  prayers  for  relief  cannot  he  com- 
bined in  petition.  A  petition  for  mandamus  praying  for  dual  relief, 
such  as  the  restoration  of  a  member  of  the  fire  department  of  a 
city  and  for  an  award  of  salary.  Is  obnoxious  to  a  general  demurrer, 
since  prayers  for  such  relief  cannot  be  combined  In  such  a  petition. 

2.  Civil  sebvice,  §  30* — what  does  not  give  discharged  employee 
additional  claim  to  reinstatement.  In  a  petition  for  mandamus  by 
a  former  captain  In  the  fire  department  of  a  city,  where  It  appears 
that  after  being  retired  for  disability  petitioner  was  restored  to  his 
rank  and  afterwards  discharged,  the  fact  that  petitioner  was  a 
pensioner  while  sufTering  the  disability  contracted  In  the  service 
gives  him  no  additional  claim  to  reinstatement  either  in  office  or  on 
the  pension  roll  after  discharge. 

3.  Civil  service,  §  10* — what  employees  may  he  discharged  with- 
out trial.  Oaptains  of  the  fire  department  of  a  city  who  are  not 
civil  service  employees  may  be  discharged  at  any  time  without 
charges  or  a  trial  before  the  Civil  Service  Board. 

4.  CrviL  BEBVicE,  I  27* — when  petition  for  mandamus  for  rein- 
statement insufficient  A  petition  for  mandamus  seeking  reinstate- 
ment in  office  which  fails  to  plead  the  ordinance  creating  the  office 
is  obnoxious  to  demurrer,  since  unless  it  is  first  established  that 
the  office  sought,  exists  either  by  statute  or  ordinance,  the  party 
seeking  it  has  no  standing  in  a  court  of  law. 

*8«e  nilnola  Notes  IMvest,  VoU.  XI  to  XV,  and  Cnmulalilve  Qurtorly,  Mune 
tople  and  Mctloa  nmiilMr. 
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Gnstaye  Mueller,  Defendant  in  Error,  t.  A.  L.  Wargny , 

Plaintiff  in  Error. 

Oen.  No.  81,691.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  Z. 
Uhur,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1915.    Afflrmed.    Opinion  filed  November  14,  1916. 

Statement  of  the  Case. 

Action  by  Gustavo  Mueller,  plaintiff,  against  A.  L. 
Wargny,  defendant,  in  the  Municipal  Court  of  Chi- 
cago, to  recover  a  balance  of  money  loaned.  To  re- 
verse a  judgment  for  plaintiff  for  $375,  defendant 
prosecutes  this  writ  of  error. 

Defendant  and  his  brother  Paul,  who  were  engaged 
in  selling  automobiles,  arranged  a  transaction  where- 
by they  secured  from  the  makers  an  automobile,  for 
which  cash  had  to  be  paid,  which  automobile  they  re- 
sold for  part  cash,  part  notes  secured  by  mortgage  of 
the  automobile,  and  the  balance  by  the  delivery  of  an 
old  car  at  an  agreed  valuation.  To  secure  the  cash 
to  pay  for  the  car,  defendant  or  his  brother  procured 
plaintiff  to  advance  $1,270.  In  previous  transactions 
Paul  had  obtained  money  from  plaintiff,  giving  him 
in  exchange  the  purchaser's  mortgage  notes,  and  a 
share  in  the  profits.  In  this  case  plaintiff  advanced 
the  money  at  Paul's  request,  but  defendant  and  Paul 
differed  as  to  which  made  the  contract  with  plaintiff, 
who  testified  that  he  was  to  get  back  notes  and  mort- 
.xrage  to  t1ip  amount  of  the  loan,  and  a  share  in  the 
profits,  and  knew  nothing  about  the  car  taken  in  ex- 
change until  after  the  transaction  was  closed.  He 
received  $25  cash  and  notes  to  the  amount  of  $870, 
leaving  a  balance  of  $375,  which  he  understood  was 
to  he  paid  in  notes,  which  was  not  done,  nor  did  de- 
fendant sell  the  car  taken  in  exchange. 
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Frank  L.  Childs  and  Beryi.  Howard  Childs,  for 
plaintiff  in  error. 

Baker  &  Holder,  for  defendant  in  error;  G.  Ray- 
mond Collins,  of  counsel. 

Mr.  Presiding  Justice  Barnes  delivered  the  opin- 
ion of  tke  court. 

Abstract  of  the  Decision. 

Pabtnesship,  fi  21* — when  evidence  tufficient  to  ghow  loan  and  not 
partnership  transaction.  In  an  action  to  recover  an  alleged  balance 
due  for  money  loaned,  where  defendant  claimed  that  plaintiff  ad- 
vanced the  money  in  a  partnership  transaction  by  which  an  auto- 
mobile was  to  be  bought  for  cash  and  resold  f^r.  part  cash,  part 
notes  and  the  balance  by  the  delivery  of  an  old  car,  and  where  the 
evidence  was  conflicting,  evidence  held  to  sustain  a  finding  that 
the  transaction  was  a  loan,  by  which  plaintiff  was  to  get  back  the 
amount  of  his  advance  in  the  shape  of  notes  or  cash,  and  a  share  in 
the  profits. 


Robert  S.  lies  and  Robert  D.  Martin,  Appellees,  t. 
Julius  Heldenrelch  et  al.,  on  appeal  of  Ida  M.  Heid- 
enreleh,  Appellant. 

Oen.  No.  21,708. 

1.  Judgment,  |  419* — when  dismissal  of  action  is  not  bar  to  sub- 
sequent suit.  On  a  creditor's  bill  alleging  that  defendant  had 
transferred  a  master's  certificate  of  sale  at  a  foreclosure  sale,  the 
proceeds  of  which,  after  redemption,  were  alleged  to  be  in  the 
hands  of  the  sherifT,  a  plea  that  the  validity  of  the  transfer  at- 
tacked had  been  adjudicated  by  garnishment  proceedings  com- 
menced by  complainants  at  law  to  reach  such  funds  is  insufficient, 
and  is  properly  overruled  where  it  appears  from  the  plea  that  the 


*8«e  nilnois  Notes  Divest,  Vols,  XI  to  XV.  and  CamnlaUve  Quarterly. 
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garnishment  proceedings  were  dismissed  for  want  of  prosecution, 
since  such  a  dismissal  is  not  a  trial  or  adjudication  of  the  matters 
at  issue. 

2.  Municipal  Ck>UBT  of  Chicago,  §  7^ — what  is  nature  of  act  rela- 
tive to  commencement  of  first-clasu  action.  The  Municipal  Court 
Act,  par.  4,  sec.  28  (J.  A  A.  H  3340),  providing  that  no  first-class 
action  shall  he  commenced  in  such  court  unless  the  defendant,  if 
there  he  hut  one,  "resides  or  is  found"  within  the  city,  relates  only 
to  acquiring  Jurisdiction  of  the  person,  and  not  to  that  of  the 
suhject-matter  of  the  action. 

3.  Municipal  Court  of  Chicago,  |  8* — how  jurisdiction  of  non- 
resident is  acquired.  The  Municipal  Court  Act,  par.  4,  sec.  28  (J.  k 
A.  If  3340),  providing  that  no  first-class  action  shall  be  commenced 
in  such  court  unless  defendant,  if  there  be  but  one,  "resides  or  is 
found"  within  the  city,  confers  jurisdiction  of  a  nonresident,  if 
"found"  within  the  city,  within  the  meaning  of  the  act 

4.  Appearance,  §  16* — when  service  of  process  is  unnecessary. 
Service  of  process  on  a  defendant  is  unnecessary  where  the  party 
appears  either  in  person  or  by  attorney,  and  jurisdiction  of  the 
person  Is  conferred  and  defects  of  process  and  service  waived  by  an 
appearance  without  objection,  or  by  pleading  to  the  merits  after 
an  adverse  ruling  on  a  motion  to  quash  the  summons. 

5.  Municipal  Coubt  of  Chicago,  §  8* — how  defendant  may  l>e 
"found''  uHthin  City  of  Chicago,  A  defendant  may  be  "found"  within 
the  City  of  Chicago,,  within  the  meaning  of  the  Municipal  Court  Act, 
par.  4,  sec.  28  (J.  A  A.  If  3340),  relating  to  first-class  cases,  by  ap- 
pearing and  waiving  process. 

6.  Fraud,  §  85* — whai  is  effect  of  witMrawal  of  demurrer  to  Wn. 
A  defendant  who  demurs  to  a  bill  charging  fraud  is  not,  by  with- 
drawing the  demurrer,  estopped  from  later  raising  the  question  of 
fraud,  since  the  demurrer  does  not  admit  fraud  where  the  facta 
alleged  do  not  necessarily  amount  to  fraud. 

7.  Fraudulent  conveyances,  |  7* — when  transfer  may  "be  im- 
peached as  without  consideration.  In  order  to  impeach  a  transfer 
without  consideration,  It  must  appear  (1)  that  it  was  a  voluntary 
gift;  (2)  that  when  made  there  was  an  existing  indebtedness  of  the 
donor;  and  (3)  that  the  donor  did  not  retain  sufllcient  property  to 
pay  his  indebtedness. 

8.  Fraudulent  convetances,  %  223* — v>hai  must  he  shown  to  es- 
tablish fraudulent  voluntary  gift.  In  order  to  constitute  presump- 
tive or  legal  fraud  in  the  case  of  a  voluntary  gift,  it  is  necessary 
both  to  aver  and  prove  the  insolvency  of  the  donor  at  the  time  of 
the  gift,  and  the  return  of  an  execution  nulla  tona  establishes  prima 
facie  insolvency  only  at  the  time  of  Its  return. 


•Sr^  minolB  Notes  IMffMi,  Vols.  XI  to  XV,  and  Cvmiibittv*  dwuierijr* 
topic  and  section  miiiiber. 
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9.  Creditobs*  suit,  §  48* — when  judgment  creditor's  Ull  to  set 
aside  voluntary  gift  is  insu^Ment,  On  a  creditor's  bill  to  set  aside 
a  voluntary  gift  by  defendant,  alleged  to  be  in  fraud  of  complain- 
ants, judgment  creditors  of  defendant,  the  failure  of  the  bill  to  al- 
lege the  insolvency  of  defendant  at  the  time  of  making  the  gift  is 
not  supplied  by  an  allegation  of  concealment  of  other  money  or  its 
avails,  since  such  allegation  is  to  be  construed  most  strongly  against 
the  pleader,  and  since  if  such  concealment  constitutes  fraud,  it 
must  have  been  done  at  the  time  of  the  gift,  which  was  not  alleged. 

10.  Cbeditors'  suit,  §  57* — when  judgment  creditor's  hill  to  set 
aside  voluntary  gift  should  not  be  dismissed.  The  fact  that  a  credi- 
tor's bill  seeking  to  set  aside  a  voluatary  gift  alleged  to  be  In  fraud 
of  creditors  is  insufficient  owing  to  failure  to  allege  the  insolvency 
of  the  donor  at  the  time  of  the  gift  is  not  ground  for  dismissing  the 
bill,  where  the  bill  alleges  a  concealment  of  his  property  by  de- 
fendant, since  complainants  have  still  a  right  to  proceed  under  the 
bill  for  a  discovery  of  the  property  alleged  to  be  concealed. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Denis 
E.  Sullivan,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1915.  Reversed  and  remanded.  Opinion  filed 
November  14,  1916. 

Farlin  H.  Ball  and  G.  A.  Buresh,  for  appellant. 
Robert  S.  Ilbs  and  Bobert  D.  Martin,  pro  se. 

Mr.  Presiding  Justice  Barnes  delivered  the  opinion 
of  the  court. 

Appellees  filed  a  creditor's  bill,  afterwards  amended, 
based  on  a  judgment  for  $1,500  rendered  against 
Julius  Heidenreich  in  the  Municipal  Court  of  Chicago. 
In  addition  to  the  usual  allegations  as  to  the  issuance 
of  an  execution  and  a  return  nulla  bona  and  the  con- 
cealment and  transfer  of  property  that  ought  to  be 
applied  to  the  payment  of  the  judgment,  it  alleged  that 
while  the  action  in  which  the  judgment  was  rendered 
was  pending  said  Heidenreich  received  and  assigned 
to  his  daughter  Ida  (appellant),  without  consideration 
and  to  defraud  complainants  and  other  creditors,  a 

*See  lliLnoln  Notes  Dixeiit,  VoU.  XI  to  XV,  and  CnmaUtive  Ouarterly,  Mune 
topic  Mid  section  number. 
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master's  certificate  of  sale  in  a  foreclosure  proceeding, 
which  was  redeemed,  and  that  Michael  Zimmer,  the 
sheriff  of  Cook  county,  still  held  $3,000  of  the  redemp- 
tion money  ont  of  which  the  biU  sought  satisfaction  of 
such  judgment. 

After  withdrawing  their  demurrers  to  said  amended 
bill,  the  Heidenreichs  obtained  leave  to  plead  double 
and  filed  pleas  thereto  which  were  overruled  and  by 
which  they  elected  to  stand.  The  decree  on  said  bill 
taken  as  confessed  against  them  set  aside  said  certifi- 
cate as  fraudulent  and  void  against  complainants,  the 
appellees.  From  that  decree  Ida  Heidenreich  prose- 
cutes this  appeal. 

The  pleas  went  to  the  jurisdiction  of  the  Municipal 
Court  of  Chicago  to  render  the  judgment  on  which  the 
creditor's  biU  was  based,  and  one  of  appellant's  pleas 
averred  that  a  garnishment  proceeding  brought  against 
Zimmer  in  the  Municipal  Court  before  the  filing  of  the 
bill  herein,  to  reach  the  fund  in  his  hands,  was  res 
adjudicata  of  the  question  of  the  validity  of  the  trans- 
fer and  assignment  of  said  certificate  of  sale. 

The  averments  of  the  latter  plea  were  clearly  insuffi- 
cient. After  stating  the  facts  pertaining  to  the  institu- 
tion of  such  garnishment  proceeding  by  complainants 
and  alleging  that  their  traverse  to  the  garnishee's  an- 
swer raised  an  issue  as  to  the  character  and  effect  of 
such  transfer  and  the  ownership  of  such  moneys  in  the 
garnishee's  hands,  the  plea  averred  that  **said  cause 
was  called  for  trial  and  said  plaintiffs  were  unable  to 
prove  their  allegations  and  said  garnishment  suit  was 
dismissed  on  motion  of  garnishee  at  plaintiffs'  costs 
and  the  garnishee  disefiarged, "  and  averred  as  a  con- 
clusion therefrom  that  the  matters  and  things  respect- 
ing said  transfer  and  assignment  were  thus  adversely 
decided  against  complainants  and  became  res  ad- 
judicata. It  is  enough  to  say  on  this  point  that  the 
quoted  averment  as  to  the  disposition  of  the  garnish- 
ment proceeding  does  not  show  a  trial  or  adjudication 
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of  the  case  on  its  merits  but  what  appears  to  be  simply 
a  dismissal  thereof  for  want  of  prosecution.  A  mere 
dismissal  of  a  suit  is  manifestly  not  an  adjudication 
of  the  matters  at  issue,  and  the  plea  in  that  respect 
was  properly  overruled. 

The  plea  as  to  want  of  jurisdiction  of  the  Municipal 
Court  to  render  the  judgment  on  which  the  creditor's 
bill  was  based,  is  predicated  on  paragraph  4,  section 
28  of  the  Municipal  Court  Act  (J.  &  A.  If  3340)  and  upon 
the  averments  that  said  Julius  Heidenreich  was  «ole 
defendant  to  the  suit  in  which  such  judgment  was  ren- 
dered and  was  not  a  resident  of  Chicago,  and  was 
served  with  summons  outside  of  its  territorial  limits, 
namely,  in  the  Village  of  Morgan  Park,  where  he  then 
and  ever  since  has  resided,  and  that  the  official  return 
of  service  as  made  in  Chicago  was  due  to  the  officer's 
mistaken  belief  that  said  village  had  been  annexed  to 
the  City  of  Chicago. 

Paragraph  4,  section  28  of  said  Act  relates  to  the 
commencement  and  prosecution  of  suits  of  the  ''first 
class,"  to  which  the  one  so  brought  against  Julius 
Heidenreich  belonged.  The  paragraph  so  far  as  perti- 
nent reads : 

''Fourth:  No  suit  shall  be  commenced  in  the  Mu- 
nicipal Court  unless  the  defendant,  if  there  be  but  one 
defendant,  resides  or  is  found  within  the  City  of  Chi- 
cas^o. ' ' 

The  point  made  is  that  under  the  alleged  circum- 
stances said  Julius  Heidenreich  was  not  "found" 
within  the  City  of  Chicago  when  the  suit  was  "com- 
menced. ' ' 

Allegations  of  the  bill  not  denied  are  that  in  said 
suit  said  Heidenreich  filed  his  appearance  and  written 
pleading,  and  appeared  and  went  to  trial  on  the  is- 
sues. The  sufficiency  of  the  plea,  therefore,  depends 
upon  its  failure  to  meet  such  allegations.  For,  not- 
withstanding Heidenreich 's  nonresidence  and  an  ap- 
parently void  service  of  summons  on  him,  the  ques- 
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tion  is  whether  such  state  of  facts  undenied  by  the 
plea  did  not  confer  the  jurisdiction  attacked. 

It  is  contended  by  appellant  that  while  the  Municipal 
Court  had  jurisdiction  to  hear  and  adjudicate  ^pon  a 
contract  case  involving  more  than  $1,000,  like  the  one 
brought  therein  against  Julius  Heidenreich,  yet  in 
view  of  the  quoted  language  of  the  Municipal  Court 
Act  it  did  not  have  jurisdiction  of  that  particular 
case  unless  at  the  very  time  it  was  commenced  said 
Heidenreich  resided  or  was  ''found"  in  the  limits  of 
Chicago;  in  brief,  that  residence  or  being  ** found" 
when  the  suit  is  commenced  relates  not  merely  to  the 
jurisdiction  of  the  person  but  to  the  subject-matter  of 
the  particular  action.  We  do  not  so  interpret  the  stat- 
ute, and  the  cases  cited  by  appellant  are  not  pertinent. 
We  think  the  language  of  the  act  so  quoted  relates  only 
to  acquiring  jurisdiction  of  the  person,  which  is  con- 
ferred even  on  a  nonresident  if  ''found"  within  the 
limits  of  Chicago,  beyond  which  of  course  the  process 
of  that  court  cannot  go.  {WUcox  v.  Conklin,  255  HI. 
604.)  And  even  though  we  confine  the  term  "found" 
to  the  method  of  acquiring  jurisdiction  by  service  of 
process,  still  service  by  process  is  unnecessary  when 
the  party  appears,  whether  in  person  or  by  attorney 
(Abbott  V.  Semple,  25  111.  107;  Dunning  v.  Duwning, 
37  111.  306)  and  entry  of  appearance  without  objection, 
or  pleading  to  the  merits  after  an  adverse  ruling  upon 
a  motion  to  quash  the  summons,  waives  defects  of 
process  and  service,  and  confers  jurisdiction  of  the 
person.  {Franklin  Life  Ins.  Co.  v.  Hickson,  197  111. 
117;  Martin  v.  Martin,  170  HI  18;  Mix  v.  People,  106 
m.  425;  Siegel  v.  A.  H.  Andrews  A  Co.,  181  ni.  350.) 
In  other  words  when  residence  is  not  an  indispensable 
element  of  the  court's  jurisdiction  and  jurisdiction 
of  the  person  may  be  acquired  by  due  service  of  pro- 
cess, the  method  by  which  the  person  is  brought  before 
the  court  does  not  pertain  to  the  subject-matter  of  the 
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court's  jurisdiction,  if  the  usual  method  of  process  and 
service  may  both  be  waived. 

Appellant  finds  support  for  her  theory  in  the  manda- 
tory language  **no  suit  shall  be  commenced"  unless 
the  defendant  resides  or  '48  found''  etc.  We  do  not 
understand  appellant  to  argue  that  being  ''found" 
must  be  contemporaneous  with  "commencement"  of 
the  suit.  If  so,  it  could  not  relate  to  service  of  process 
and  would  require  a  definition  of  the  word  "found" 
not  only  unusual  in  statutes  of  this  character,  but  im- 
practical, if  not  meaningless.  If  the  court  may  acquire 
jurisdiction  of  one  when  found  in  its  territorial  juris- 
diction by  service  of  process,  which  must  of  necessity 
follow  the  commencement  of  the  suit,  then  he  may 
be  found  by  appearing  and  waiving  process.  Other- 
wise the  result  would  be  the  anomaly  that  a  first-class 
case  of  the  Municipal  Court  would  be  the  only  case  in 
that  court  or  any  other  we  know  of  wherein  a  nonresi- 
dent defendant  could  not  confer  jurisdiction  of  his  per- 
son by  consent.  Hence,  we  do  not  think  that  the  cir- 
cumstances present  a  case  where  there  was  a  want  of 
jurisdiction  of  the  subject-matter  of  the  action,  but 
rather  where  there,  was  jurisdiction  of  the  subject- 
matter  and  where  a  defective  service  of  process  was 
waived  and  jurisdiction  of  the  person  conferred  by 
appearance  and  pleading  to  the  action.  Hence  the 
pleas  were  properly  overruled. 

But  appellant  urges  that  the  allegations  of  the  billl 
do  not  support  the  decree  as  to  fraud  in  such  transfer, 
and  that  it  should  for  that  reason  have  been  dismissed.  * 
For  appellees'  contention  that  appellant  is  estopped 
from  raising  the  question  because  she  withdrew  her 
demurrer  to  the  bill,  we  know  of  no  authority.  Even  a 
demurrer  does  not  admit  fraud  when  the  facts  alleged 
do  not  necessarily  amount  to  fraud  {Sterling  Gas.  Co. 
V.  Highyy  134  111.  557) ;  and  it  is  familiar  law  that 
"mere  conclusions  of  the  pleader  without  averments 
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as  to  facts  will  not  support  an  allegation  of  fraud." 
{Harrigcm  v.  Comity  of  Peoria,  262  HI.  36,  45.) 

The  particular  finding  claimed  to  be  unwarranted 
is  that  the  assignment  of  the  master's  certificate  was 
made  with  the  intent  and  purpose  to  defeat  and  pre- 
vent recovery  by  complainants  in  their  action  at  law 
and  is  fraudulent  and  void  as  to  them. 

The  principal  allegations  of  the  bill  relied  on  to  sup- 
port this  conclusion  in  addition  to  those  pertaining  tp 
the  obtaining  of  judgment,  the  issuance  of  execution 
and  the  return  nulla  bona,  are  to  the  effect  that  the 
assignment  from  Julius  Heidenreich  to  his  daughter 
was  without  consideration,  that  she  was  dependent 
upon  her  father  for  support  and  wholly  without  means 
to  pay  a  valuable  consideration  therefor;  that  at  the 
date  of  the  judgment  and  when  the  bill  was  filed  said 
Heidenreich  was  the  beneficial  owner  of  money  amount- 
ing to  $86,000  and  that  at  the  latter  date  he  stiU  had 
the  same  in  moneys,  securities  or  other  property  and 
kept  them  concealed  for  the  purpose  of  preventing 
satisfaction  of  such  judgment,  and  that  if  he  has 
made  any  transfer  or  disposition  thereof  it  was  color- 
able and  made  with  such  purpose  and  would  so  appear 
if  he  was  required  to  answer  interrogatories  in  the 
bill,  etc. 

There  are  no  other  allegations  respecting  fraud  that 
are  not  mere  conclusions.  The  bill  does  not  allege 
insolvency  of  the  judgment  debtor  at  any  time,  or  that 
he  has  not  retained  sufficient  property  to  pay  his  in- 
debtedness. In  fact  the  allegations  that  he  stiU  has 
$86,000,  or  the  avails  thereof,  though  concealed,  would 
be  construed  most  strongly  against  the  pleader  on  that 
subject.  Hence,  the  finding  complained  of  rests  main- 
ly on  two  only  of  the  three  elements  necessary  to  im- 
peach such  an  assignment,  viz.:  that  it  constituted  a 
voluntary  gift  and  that  when  made  there  was  an  ex- 
isting indebtedness  of  the  donor.  But  the  bill  lacks 
any  allegation  supplying  the  third  element,  that  the 
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donor  did  not  retain  sufficient  property  to  pay  his  in- 
debtedness. {State  Bcmk  of  Clinton  v.  Barnett,  250 
111.  Sl2,  317.)  In  the  case  cited  it  was  held  that  to 
constitute  presumptive  or  legal  fraud  in  case  of  a  vol- 
untary gift  it  is  necessary  both  to  aver  and  prove  in- 
solvency at  the  time  of  the  gift ;  that  the  return  of  the 
execution  nulla  bona  establishes  prima  facie  insolv- 
ency only  at  the  time  of  its  return.  There  as  here  no 
such  averment  was  made,  and  the  decree  was  reversed 
with  directions  to  dismiss  the  bill. 

Nor  is  the  failure  to  allege  insolvency  at  the  time 
the  gift  was  made  supplied  by  the  allegation  of  con- 
pealment  of  such  moneys  or  the  avails  thereof.  For 
if  such  concealment  of  itself  constitutes  fraud,  still 
to  render  such  assignment  fraudulent,  there  must  by 
analogy  have  been  such  concealment  at  the  time  of  the 
assignment  to  render  the  latter  fraudulent.  In  the 
absence  of  any  averments  of  facts  existing  at  the  time 
of  the  gift  that  would  impeach  such  assignment,  the 
bill  does  not  support  the  decree  setting  it  aside  as 
fraudulent. 

But  we  are  of  the  opinion  that  the  bill  should  not  be 
dismissed  and  that  complainants  would  still  have  a 
right  to  proceed  under  the  bill  for  a  discovery  of  prop- 
erty alleged  to  be  concealed.  Accordingly  the  decree 
will  be  reversed  and  the  cause  remanded  for  such  ac- 
tion as  is  consistent  herewith. 

Reversed  and  remanded. 
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ABATEMBNT  AND  RSVIVAU 

Abatement — ^when  suit  in  equity  is  not  ground  for.    p.  132. 
Death — when  right  of  action  terminated  by  of  party  to  agreement 

p.  144. 
Pendency  of  another  oction^-when  plea  of  is  bad  on  demurrer. 

p.  48. 

ACCORD  AND  SATISFACTION. 

Check — ^when  acceptance  in  cashing  of  constitutee.    p.  2f6. 
BatUfaction — when  acceptance  of  sum  lese  than  claimed  aoMunts 
to.    p.  560. 

ACCOUNT. 

Bill — ^when  sufficient    p.  313. 

Decree — ^when  evidence  sufficient  to  sustain,    p.  350. 

when  may  be  rendered  against  partner  personally,    p.  362. 

Equity — when  exclusive  Jurisdiction,    p.  6. 
Evidence — ^what  degree  of  proof  required,    p.  6. 

when  burden  of  proof  on  defendant    p.  356. 

Trustee — ^when  evidence  sufficient  to  charge  with  procaed*  of  sale, 
of  land.    p.  6. 

ACTIONS  AND  DBFBSNSBa 

Action — when  dismissed  on  ground  of  collusion,    p.  19. 

when  evidence  sufficient  to  show  collusion,    p.  19. 

out — what  is  of  action  for  injuries  caused  by  defective  sidewalk. 

p.  564. 
Mortgages — ^when  making  payment  of  before  due  Is  not  defense. 

p.  10. 

APPEALS  AND  ERRORS. 

Ahstract-^whBt  must  contain,    pp.  46,  165. 

when  cost  of  additional  properly  taxed  to  appellant    p.  220. 

when  necessary  that  all  given  instructions  be  incorpo^ted 

in.    p.  24. 
AjBHrmance — ^when  proper  because  petition  for  change  oC  venae  not 

preserved   by  certificate  of  evidence  or  bill  of  egaeptlons. 

p.  500. 
Appeal — ^what  orders  not  subject  to.    p.  578. 

when  dismissed  for  insufficiency  of  record,    p.  57. 

-'—  when  does  not  lia    p.  382. 
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Appeal — when  lies  to  Appellate  Court  from  Circuit  Court  after 
trial  de  novo  on  appeal  from  decision  of  board  of  arbitrators 
under  Workmen's  Compensation  Act    p.  58. 

when  may  not  be  had  by  Intervening  petitioner,    pl  576. 

when  right  of  exists,    p.  392.  ^ 

Appellate  Court — ^when  no  Jurisdiction  on  appeal,    p.  S82. 

A88ignment8  of  error — ^when  deemed  waived,    p.  1. 

Bill  of  exceptions — ^what  is  eftect  of  failure  of  trial  Judge  to  sign  in 
time  for  filing,    p.  123. 

what  must  contain,    pp.  276,  41L 

what  presumptions  raised  where  does  not  contain  all  of  evi- 
dence,   p.  333. 

when  appellee  estopped  to  object  against  incorporation  of  evi- 
dence and  proceedings  In.    p.  449. 

when  should  be  filed  nunc  pro  tunc  as  of  date  of  tender  to 

Judge,    p.  123. 

Brie/— when  necessary  that  reference  be  made  to  pagea  of  ab- 
stract   p.  138. 

CrosS'lHll — when  lack  of  necessity  of  cannot  be  urged,    p.  679. 

Cross  errors — when  cannot  be  heard,    p.  612. 

Decree — ^when  cannot  be  attacked,    p.  615. 

Defense — ^when  not  considered  on  appeal,    p.  100. 

Direction  of  verdict — when  error  in  refusal  of  waived,    p.  62L 

Errors — ^when  deemed  waived,    pp.  123,  227. 

when  not  considered,    p.  808. 

Evidence — when  defendant  estopped  to  claim  error  in  hearing  on 
demurrer,    p.  94. 

when  error  in  admission  of  is  cured,    p.  37L 

when  objection  as  to  lack  of  may  not  be  raised,    p.  181. 

when  objection  to  admissibility  of  not  considered,    p.  14. 

when  question  of  insufficiency  of  may  not  be  raised,    p.  612. 

Exceptions — ^when  necessary,    p.  333. 

Final  decree — ^what  does  not  constitute,    p.  200. 

Findings — ^when  not  disturbed,    p.  457. 

when  not  disturbed  as  unsupported  by  evidence,    p.  1. 

Findings  of  chancellor — when  not  disturbed,    p.  242. 

Findings  of  master — ^when  not  disturbed  as  unsupported  by  evi- 
dence,   p.  6. 

Findings  of  trial  court— when  not  disturbed  as  unsupported  by  evi- 
dence,   p.  167. 

Harmless  error — ^when  admission  of  evidence  is.  pp.  6.  47,  114,  158, 
183,  187. 

when  admission  of  incompetent  hearsay  evidence  la.    p.  457. 

when  errors  in  rulings  on  evidence  are.    p.  587. 

when  exclusion  of  admission  of  party  is.    p.  521. 

when  exclusion  of  evidence  is.    pp.  195,  295. 
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Harmless  error — ^when  giving  of  erroneous  instruction  is.    p.  215. 

when  giving  of  erroneous  instruction  on  damagee  is.    p.  419. 

when  giving  of  instruction  is.    p.  295. 

when  giving  of  instruction  on  damages  is.    p.  276. 

when  refusal  of  court  to  direct  verdict  on  one  count  is.    p.  621. 

when  refusal  of  instruction  is.    p.  177. 

when  refusal  of  motion  for  continuance  on  ground  of  absence 

of  material  witness  is.    p.  507. 

when  remarks  of  counsel  is.    p.  361. 

-^ —  when  submission  of  modified  interrogatory  in  jury  trial  with- 
out inspection  by  opposing  counsel  Is.    p.  419. 

Indication  of  error — necessity  of.    p.  419. 

Instructions — what  objections  to  are  insufficient  to  preserve  ques- 
tion for  review,    p.  361. 

when  defect  in  waived,    p.  177. 

when  error  in  giving  cured,    p.  16. 

when  error  in  on  damages  curable  by  remittitur,    p.  177. 

when  not  reviewed,    p.  419. 

when  party  cannot  complain  of.    pp.  287,  295. 

when  party  cannot  complain  of  error  in.    p.  215. 

when  party  may  not  complain  of  conflict  in.    p.  16. 

Interlocutory  order — ^when  appeal  does  not  lie  from.    p.  260. 

Judgment — what  court  will  consider  in  passing  on.    p.  46. 

— —  when  affirmed,    pp.  242,  487. 

when  affirmed  pro  forma,    p.  46. . 

when  affirmed  upon  entering  remittitur,    p.  387. 

when  failure  to  except  to  does  not  prevent  entry  of  proper. 

p.  612. 

when  not  disturbed,    p.  419. 

when  will  not  be  set  aside  in  action  on  policy  of  burglary  in- 
surance as  unsupported  by  evidence,    p.  512. 

who  may  make  review  of.    p.  576. 

Judgment,  order  or  decree — when  presumed  correct,    p.  1. 

Law  of  case — when  prior  decision  is.    p.  48. 

Objections — ^what  may  not  be  first  raised  on  appeal,    p.  342. 

when  may  not  be  raised  on  appeal,    p.  6. 

Order — when  not  appealable,    p.  46. 

when  vacation  of  order  of  sale  not  appealable,    p.  376. 

Points  of  law — how  may  not  be  preserved  for  review,    p.  453. 

Presumption — when  exists  as  to  finding  of  trial  court  on  oonfilcting 
evidence,    p.  584. 

when  exists  as  to  sufficiency  of  evidence  to  sustain  decree  in 

absence  of  certificate  of  evid^ce.    p.  615. 

when  exists  as  to  sufficiency  of  evidence  to  sustain  finding  in 

absence  of  certificate  of  evidence,    p.  603. 

when  is  that  evidence  sufficient  to  support  judgment    p.  540. 

c when  presumed  trial  court  did  not  consider  incompetent  evi- 
dence,   p.  6. 
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Propositions  of  law — when  not  necessary  for  purpose  of  review  of 

eyldence.    p.  501. 

when  not  reviewed,    p.  1. 

Record — what  must  show  to  entitle  person  to  appeaL    p.  376. 

when  court  will  not  Inspect    p.  242. 

Remandment — ^when  not  had  upon  reversal,    p.  227. 
Remarks  of  counsel — when  may  not  be  complained  of.    p.  406. 
Reversal — when  Judgment  of  nil  capiat  entered  in  Appellate  Court 

on.    p.  597. 

when  not  possible,    p.  46. 

Reversal  and  remandment — ^when  made  to  pass  on  constitutionality 

of  acts  Involved,    p.  10. 

when  not  allowed  to  permit  amendments  to  bilL    p.  237. 

when  proper,    p.  4iB9. 

Review — ^what  points  not  subject  to.    p.  554. 

what  questions  presented  for.    p.  559. 

what  questions  presented  on  appeal  from  Judgment  awarding 

writ  of  retomo  hahendo.    p.  609. 

when  appointment  of  receiver  not  subject  for.    p.  578. 

Rulings  on  evidence — ^when  not  considered  on  appeal,    p.  63. 

Statute — ^how  as  to  right  of  appeal  construed,    p.  382. 

Transfer  of  causes — when  case   involving   constitutional  question 

transferred  to  Supreme  Court    p.  94. 
TrifH  de  novo — ^when  had  in  Circuit  'Court  on  appeal  from  Probate 

Court    p.  271. 
Variance — when  question  of  not  reviewable,    p.  408. 
Verdict — ^when  not  disturbed  as  unsupported  by  evidence,    p.  530. 

when  not  set  aside  as  unsupported  by  evidence,    p.  14. 

when  presumed  sustained  by  evidence,    p.  123. 

APPEARANCE. 
Process — ^when  service  of  is  unnecessary,    p.  619. 

ARBITRATION  AND  AWARD. 

Award — ^when  party  estopped  from  claiming  to  be  void.    p.  362. 

when  parties  estopped  from  litigating  matters  passed  on  in. 

p.  362. 

ARCHITECTS  AND  ENGINEERS. 

Final  estimate  of  engineer — how  impeached,    p.  16. 
Instruction — when  on  burden  of  proof  in  action  to  recover  compen- 
sation for  preparation  of  plans  erroneous,    p.  427. 

ARREST. 
Proper  loorrofit— when  evidence  sufficient  to  show  on.    p.  276. 
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ASSAULT  AND  BATTERY. 

Arrest  hy  special  police  officer — when  Instruction  on  right  to  make 

prpperly  refused,    p.  63. 
Damages — when  action  for  authorized,    p.  177. 

when  Instruction  on  punitive  erroneous,    p.  63. 

when  punitive  allowed,    p.  63. 

Evidence — ^when  admissible  as  to  amount  and  value  of  real  estate 

owned  by  defendant    p.  177. 

when  admissible  as  to  financial  resources  of  defendant    p.  177. 

when  lease  admissible  in.    p.  177. 

when  prior  threats  inadmissible,    p.  177. 

Instructions — when  correct    p.  68. 

when  modification  of  proper  in  action  for  damages  for  assault 

by  intoxicated  person,    p.  50. 
when  proper  as  to  insufficiency  of  evidence  to  support  plea  of 

Justification,    p.  177. 
Justification — when  question  for  Jury.    p.  177. 
Malice — when  inferred,    p.  177. 
— ^ —  when  question  for  Jury.    p.  ISl. 
Questions  for  jury — ^what  are  in  %ction  against  saloon  keeper  for 

damages  for  assault  by  intoxicated  person,    p.  50. 
when  question  whether  officer  acted  within  scope  of  employ- 
ment is.    p.  63. 
Verdict — when  evidence  sufficient  to  sustain  in  action  for  assault 

by  intoxicated  person,    p.  50. 

ASSIGNMENT. 

?7ote— when  authority  to  make  assignment  may  not  be  questioned, 
p.  437. 

ASSISTANCE,  WRIT  OP. 

Absence   of   replication — when    no   advantage   may    be    taken    of. 

p.  273. 
Application  for — what  may  be  tried  on.    p.  273. 
Appropriate  process — ^when  is.    p.  273. 
Foreclosure — when  incident  of.    p.  273. 

when  purchaser  at  sale  of  entitled  to.    p.  273. 

Bwom  ansv;er — when   no  advantage  may  be  taken   of  filing  of. 

p.  273. 

ASSUMPSIT. 

Evidence — ^when  exclusion  of  as  to  financial  condition  of  borrower  of 

money  erroneous,    p.  499. 
Use  and  occupation  of  premises — what  is  measure  of  damages  for. 

p.  501. 
when  no  recovery  for  may  be  had.    p.  29. 
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Use  and  occupation  of  premises — when  no  recovery  for  may  be  had 

at  common  law.    p.  29. 
when  recovery  for  may  be  had  under  statute,    p.  29. 

ATTORNEY  AND  CLIENT. 

Fees — ^when  allowance  in  seiiarate  maintenance  proceedings  Is  not 
excessive,    p.  151. 

when  apportionable  in  equity  proceedings,    p.  579. 

when  decree  for  payment  of  in  separate  maintenance  proceed- 
ings erroneous,    p.  151. 

when  not  allowable  in  divorce  proceedings,    p.  596. 

when  properly  allowed  for  work  for  executor,    p.  183. 

AUTOMOBILES. 

Common  carrier — when  taxicab  owner  is.    p.  359. 

Contributory  negligence — when  evidence  sufficient  to  show  on  part 
of  driver  at  railroad  crossing,    p.  378. 

when  evidence  sufficient  to  show  on  part  oi  driver  in  action 

against  street  railroad,    p.  572. 

Degree  of  care — ^what  required  of  driver  of  automobile  approaching 
partially  obstructed  railroad  track,    p.  378. 

Negligence — when  evidence  shows  driver  not  guilty  of.    p.  552. 

Verdict — when  ampunt  of  in  action  for  injury  to  automobile  by  col- 
lision is  sustained  by  evidence,    p.  559. 

BAILBO]NT. 

Care— whsit  required  where  bailment  is  for  sole  benefit  of  bailee, 
p.  399. 

DawAiges — ^what  is  measure  of  for  injuries  to  personal  property, 
p.  83. 

when  instruction  on  measure  of  for  negligent  injury  to  per- 
sonal property  erroneous,    p.  83. 

Evidence — when  burden  of  proof  is  on  bailee  to  show  freedom  from 
negligence,    p.  399. 

Injury  to  property  by  negligence  of  bailee — when  presumption  as  to 
exists,    p.  83. 

Instructions — ^when  erroneous  on  nonliability  of  bailee,    p.  399. 

when  proper  as  to  liability  of  bailee  returning  personal  prop- 
erty in  damaged  condition,    p.  83. 

BANKS  AND  BANKING. 

Payment  before  due  of  postdated  check — when  bank  liable  to 
drawer  for.    p.  610. 
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bastards. 

Evidence — when  sufficient  to  show  that  relatriz  la  unmarried, 
p.  524. 

when  sufficient  to  sustain  conviction,    p.  215. 

Instruction-^when  correct  on  proof  of  alihi.    p.  215. 

when  giving  of  harmless  error,    p.  215. 

when  not  erroneous  as  assuming  facts,    p. .  215. 

Patemitu — ^when  evidence  sufficient  to  show.    p.  624. 

BROKERS. 

CommUsUmt — ^what  constitutes  performance  of  contract  for. 
p.  612. 

when  evidence  sufficient  to  sustain  action  for.    p.   612. 

Judgment — ^what  method  of  fixing  amount  of  for  commissions  is 
erroneous,    p.  612. 

Procurement  of  pwrchaaer — when  evidence  sufficient  to  show  pri- 
ority in  hy  competing  hroker.    p.  455. 

Procuring  cause  of  Bale — when  broker  is  efficient    p.  612. 

when  not    p.  180. 

Services — ^when  may  not  recover  for  or  for  losses,    p.  261. 

BUILDING  AND  CONSTRUCTION  CONTRACTS. 

Dam^iges — when  instruction  on  measure  of  correct    p.  16. 

Engineer — ^when  evidence  insufficient  to  show  fraud  by.    p.  16. 

Evidence — who  has  burden  to.  prove  fraud  on  part  of  engineer, 
p.  16. 

Extra  tDork — when  evidence  sufficient  to  show  ratification  of  or- 
ders for.    p.  459. 

when  evidence  sufficient  to  show  waiver  of  provision  for  writ- 
ten order  for.    p.  469. 

Final  estim^e— how  of  engineer  Impeached,    p.  16. 

what  is  effect  of  by  engineer,    p.  16. 

when  contract  construed  as  authorizing  making  by  chief  en- 
gineer or  authorized  agent  or  assistant    p.  16. 

when  evidence  insufficient  to  show  fraud  in  making,    p.  16. 

Instructions — when  not  conflicting,    p.  16. 

when  not  erroneous,    p.  16. 

when  not  erroneous  as  assuming  disputed  facts,    p.  16. 

Interest — ^when  instruction  on  amount  of  recoverable  Incorrect 
p.  16. 

BOTLDING   RESTRICTIONS   AND   REGULATIONS. 

Hand  rail — when  does  not  comply  with  building  regulations,    p.  542. 
Ordinance — what  council  may  regulate  by.    p.  542. 
when  building  is  retrospective,    p.  542. 
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carriers. 

AjjMavit  of  weighers — when  admissible,    p.  261. 
Carmack  Amendment — ^what  is  object  of.    p.  261. 
CofMtion  carrier — who  is.    p.  359. 

Contributory  negligence — ^whoi  evidence  sufficient  to  show  by  pas- 
senger alighting  from  train,    p.  439. 
Damages — ^what  is  effect  of  failure  to  tim^  present  claim  for. 

p.  453. 
Evidence— when  admissible  to  show  who  is  lawful  holder  of  bill  of 

lading,    p.  261. 

when  exclusion  of  bill  of  lading  is  errcmeous.    p.  491. 

Interstate  commerce — ^when  laws  goTerning  control,    p.  261. 
Interstate  Commerce  Act — ^what  is  eftect  of  Carmack  Amendment 

on.    p.  37. 
Invitation  to  oHght  from  train — ^what  does  not  constitute,    p.  439. 
Lights — ^when  duty  to  maintain  does  not  exist    p.  439. 
Negligence — ^when  eTidence  insulllcient  to  show  towards  alighting 

passenger,    p.  439. 
Nondelivery  of  goods — when  consignee  may  not  maintain  action 

for  damages  for.    p.  453. 
Shipper — when  remains  owner  of  gooda    p.  261. 
Toxical— when  instruction  on  liability  of  for  injuries  to  passenger 

is  correct    p.  859. 

CHATTEL  MORTGAGEa 
i!7»6Ctftlon^-wben  question  for  Jury.    p.  862. 

CITIES  AND  VILLAGES. 

Action — ^what  is  gist  of  for  injuries  caused  by  defective  sidewalk. 
p.  564. 

Building  ordinance — when  retrospective,    p.  542. 

Notice  of  accident — when  must  be  averred  and  proved,    p.  136. 

Notice  of  injuries — how  failure  to  make  averment  and  proof  of  giv- 
ing of  raised,    p.  136. 

when  service  of  insufficient    p.  136. 

Ordinance — what  council  may  regulate  by.    p.  542. 

what  is  effect  of  acceptance  of  relating  to  contract    p.  227. 

-- —  when  deemed  to  be  retrospective,    p.  542. 

when  is  a  police  regulation,    p.  542. 

when  question  of  correct  pas&age  of  ImmateriaL    p.  227. 

when  special  controls,    p.  227. 

Pleading — when  no  variance  between  allegation  of  defective  side- 
walk and  proof,    p.  564. 

Police  regulation — what  does  not  constitute,    p.  227. 

Sidewalks — what  evidence  sustains  allegation  as  to  defect  in. 
p.  564. 
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Sidewalks — when  contribntory  negligence  of  pedestrian  injured  by 

question  for  Jury.    p.  93. 

when  evidence  shows  negligence  in  care  of.    p.  562. 

Special    asaeaaments — ^when    evidence    of    levy    of    is    insufficient. 

p.  592. 
Streets — what  is  duty  of  city  in  regard  to.    p.  136. 

when  evidence  sufficient  to  show  right  to  use  land  for.    p.  152. 

when  not  unreasonably  safe  for  traveL    p.  136. 

CIVIL  SERVICE* 

JHacharge — what    employees    may    be    subject    to    without    trial. 

p.  616. 
Mandamus — ^when   petition   for  reinstatement   insufficient    p.   616. 
Reinstated  assistant  county  agent — ^when  not  entitled  to  position  of 

first  assistant    p.  525. 
Reinstatement — ^what  does  not  give  discharged  employee  additional 

claim  to.    p.  616. 

CLSRKS  OF  COURTS. 
Povfers — ^what  is  nature  of.    p.  107. 

C0MME2RCE. 

Carmack  Amendment — what  is  effect  of  on  Interstate  Commerce 

Act    p.  37. 
Interstate—irhdit  laws  govern  control  of.    p.  261. 

COMPOSITIONS  WITH  CREDITORS. 

Agreem^ent — ^when  burden   of  proving  compliance  with  Is  on  de- 
fendant,   p.  486. 

when  evidence  insufficient  to  show  compliance  with.    p.  486. 

Original  deht—how  revived,    p.  486. 

COMPROMISE  AND  SETTLEMENT. 

Judgment  debtor — ^when  rights  of  under  settlement  agreement  not 
forfeited,    p.  549. 

CONPUCT  OP  LAWS. 

Delay  in  transmission  of  interstate  telegram — ^what  law  governs  lia- 

biUty  for.    p.  37. 
Insurance  contract — what  law  governs  construction  ot    p.  333. 
Law  of  forum — when  governs,    p.  261. 
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constitutional  law. 

Contract — when  city  may  not  impair  by  ordinance,    p.  227. 
Reversal  and  remandment  of  case — when  made  to  pass  on  conatitn- 
tionality  of  act  involyed.    p.  10. 

CONTINUANCE. 

Absence  of  material  toitness — when  refusal  of  motion  for  contina- 

ance  on  ground  of  is  harmless  error,    p.  607. 
Motion — ^when  properly  overruled,    p.  568. 

CONTRACTS. 

Assignee— "When  estopped  to  deny  liability,    p.  568. 

Breach — ^when  evidence  sufficient  to  sustain  judgment  in  action  for. 
p.  527. 

when  no  ground  for  recovery,    p.  598. 

when  time  of  controlling,    p.  598. 

Building  and  construction — how  construed,    p.  16. 

Course  of  instruction — ^what  are  duties  of  persons  agreeing  to  fur- 
nish,   p.  527. 

Direction  of  verdict — when  erroneous  to  refuse  in  favor  of  defend-  I 

ant  in  action  on  executory  contract    p.  597. 

Employment — when  action  lies  for  breadi  of.    p.  515. 

Evidence — when  exclusion  of  parol  contradicting  memorandum  er- 
roneous,   p.  554. 

when  sufficient  to  show  nonexistence  of  meritorious  defense. 

p.  586. 

Execution — what  constitutes,    p.  406. 

when  burden  of  proof  as  to  is  on  plaintiff,    p.  406. 

Existence — when  question  for  Jury.    p.  406. 

Final  estimate  of  engineer — ^how  impeached,    p.  16. 

what  is  eftect  of.    p.  16. 

when  evidence  insufficient  to  sjliow  fraud  in  making,    p.  16. 

Fraud — when  evidence  insufficient  to  show  in  procuring  execution. 
p.  529. 

Illegality — when  evidence  insufficient  to  show.    p.  529. 

Indemnity — ^how  construed,    p.  470. 

what  considered  in  construing  contract  of.    p.  470. 

Instructions — when  not  misleading  in  action  on.    p.  406. 

Instruments — when  should  be  construed  together,    p.  470. 

Intention  of  parties — when  construed  to  effect    p.  280. 

Memoranda — ^when  not  binding  as  contract    p.  554. 

Question  for  jury — ^when  question  as  to  what  oonstitates  reasonable 
time  to  carry  out  is.    p.  315. 

Rescission — ^when  may  not  be  had.    p.  371. 
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specific  performance — what  complainant  must  do  to  enforce,    p.  574. 

when  not  granted,    p.  574. 

Uncertaintu — ^when  void  for.    p.  222. 

CORPORATIONS. 

Defense — ^what  is  not  available  to  in  action  on  note.    p.  308. 

Foreign — what  is  effect  of  failure  to  procure  certificate,    p.  446. 

when  is  corporation  de  jure,    p.  446. 

Officers  and  agents — ^when  not  personally  liable  for  debts,    p.  446. 

Promoters — when  may  not  dispose  of  notes  given  for  stock  sub- 
scriptions,   p.  108. 

Receiver — when  appointment  of  not  subject  for  review,    p.  578. 

when  notice  to  Intervener  in  dissolution  proceedings  of  applica- 
tion for  appointment  of  unnecessary,    p.  678. 

Stock — what  does  not  create  liability  for  subscriptions  for.    p.  656. 

— ' —  when  commissioners'  report  as  to  payment  for  subscriptions  in 
cash  is  invalid,    p.  556. 

when  evidence  sufficient  to  show  that  subscriptions  for  are 

paid  in  full.    p.  656. 

when  have  right  to  buy  and  sSll  shares  of.    p.  308. 

when  sale  of  to  by  stockholder  deemed  to  be  in  good  faith. 

p.  308. 

who  may  make  effective  payment  for  subscription  for.    p.  666. 

COSTS. 

AdditUnM  abstract — ^when  appellant  properly  charged  with  cost  of. 
pp.  1,  220,  586. 

when  expense  of  filing  may  be  taxed  against  appellant,    p.  687. 

Board  of  education — ^when  not  liable  for.    p.  429. 
Solicitor's  fees — when  properly  are.    p.  679. 

COUNTIES. 

Ballots — when  liable  for  when  ordered  printed  by  county  clerk, 
p.  222. 

when  liable  on  contract  for  printing  of.    p.  222. 

Justices  of  the  peace — when  fees  of  may  be  paid  by.    p.  401. 
when  liable  for  payment  of  statutory  fees  of.    p.  401. 

COURTS. 

Circuit — ^when  has  Jurisdiction,    p.  6. 

Municipal  Court  of  Chicago — ^when  Judge  of  another  court  may  sit 

in.    p.  529. 
Probate — ^what  are  powers  of  in  passing  an  aUowanoe  of  widow's 

award,    p.  412. 
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Probate — ^when  haa  juriBdiction.    p.  271. 

when  has  power  to  set  aside  ordw  for  allowance  of  claim  after 

term.    p.  316. 
when  order  of  approval  of  allowance  of  widow's  award  by  is 

oonclusiTe.    p.  412. 
Superior — ^when  judge  of  has  power  to  set  aside  Judgment  entered 

by  another  Judge,    p.  508. 

when  power  to  vacate  order  or  decree,    p.  508. 

Supreme — when  case  not  transferred  to.    p.  382. 

COVENANTS. 

Breachr-^-when  recovery  for  not  denied,    p.  378. 
Improvement9-r^heTk  grantee  liable  for  under  terms  of  existing 

lease,    p.  387. 
Personal — what  is.    J).  86. 
Warranty    of   title   and   against   incumbrances — ^what    constitutes 

breach  of.    p.  373. 

CRBDITORS*  SUIT. 

BiU — when  insufficient  in  suit  to  set  aaide  voluntary  gift    p.  619. 
Dismissal — when  of  Judgment  creditor's  bill  is  not  proper  in  suit 
to  set  aside  voluntary  gift    p.  619. 

CRIMINAL  LAW. 

AduUery— how  may  be  proven,    p.  607. 

what  evidence  essential  to  establish,    p.  607. 

Appeal — what  is  function  of  court  passing  on  conflicting  evidoice. 

r    p.    70. 

what  should  be  pointed  out  and  argued  in  toief.    p.  70. 

when  verdict  set  aside  as  unsupported  by  evidence,    p.  70. 

Assignments  of  error — when  deemed  waived,    p.  70. 

Evidence — how  presumption  of  innocence  of  adultery  overcome. 
p.  607- 

what  presumption  as  to  adultery  where  acts  equivocal    p.  607. 

when  burden  of  proof  on  defendant  in  prosecution  for  crim- 
inal libel  to  sustain  plea  of  Justification,    p.  641. 

when  subpoena  duces  tecum  and  notice  to  produce  tax  stamp 

erroneously  admitted  in  prosecution  for  illegal  sale  of  in- 
toxicating liquor,    p.  367. 

Illegal  sale  of  intoxicating  liquor — ^when  evidence  insufficient  to  sus- 
tain conviction  for.    p.  357. 

Illegal  sale  of  liquor  to  minor — when  alternative  Judgment  sen- 
tencing defendant  is  erroneous,    p.  72. 

when  instruction  on  amount  of  proof  to  avoid  conviction  er- 
roneous,   p.  72. 
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Information — how  defect  In  must  be  taken  advantage  of.    p.  550. 

Judgment — ^when  not  reverslbly  erroneous,    p.  70. 

Misconduct  of  jury — when  harmless  error,    p.  70. 

Original  internal  revenue  stamp— ^hen  notice  to  produce  nnneces- 

sary   in  prosecution   for  Illegal  sale   of  intoxicating   liquor. 

p.  357. 
Sale  of  intoxicating  liquors  in  anti-saloon  territory — ^when  evidence 

sufficient  to  sustain  conviction  for.    p.  70. 
Self^ncrimination — what    constitutes    violation    of    right    against 

p.  170. 
Trespass — ^when  is  crime  at  common  law.    p.  63. 

DAMAGES. 

Assessment — ^how  made.    p.  612. 

Bailment — what  is  measure  for  injury  to  personal  property,  p.  83. 
Breach  of  contract  of  employment — what  is  measure  of  for.  p.  515. 
Causal  connection  between  injury  and  elements  of  damxige — ^when 

evidence  fails  to  show. ,  p.  562. 
Delay  in  delivery  of  cipher  message — what  Is  extent  of  liability 

for.    p.  37. 
Error  in  transm,ission  of  telegram — ^what  is  measure  of  for.    p.  477. 
Evidence — ^when  financial  condition  of  defendant  may  be  considered. 

p.  177. 

when  insufficient  to  sustain  verdict    p.  436. 

when  must  be  direct  and  positive,    p.  177. 

Excessive — when  $500  not    p.  220. 

when  $2,000  not    p.  564. 

when  $4,500  is  not.    p.  530. 

when  $5,625  as  remitted  to  $3,000  is  not    p.  52L 

when  $15,000  for  injury  to  female'  is.    p.  562. 

Harmless  error — when  instruction  on  is.    p.  276. 
Instruction — ^when  erroneous,    p.  241. 

p.    187. 
when  erroneous  as  allowing  recovery  for  prospective  suffering 

and  loss  of  health,    p.  276. 
when  erroneous  as  to  measure  of  in  personal  injury  action. 

p.  241. 

when  error  in  curable  by  remittitur,    p.  177. 

when  giving  of  erroneous  is  harmless  error,    p.  419. 

when  not  erroneous  as  advising  Jury  as  to  duty  to  assess. 

when  not  erroneous  as  assuming  fbcts.    p.  16. 

Physical  pain  and  suffering — when   instruction   allowing   correct 

p.  200. 
Punitive — when  allowed  for  assault  and  battery,    pp.  63,  177. 

'  when  instruction  on  erroneous,    p.  63. 

when  instruction  on  in  action  for  assault  and  battery  im- 
proper,   p.  181. 
XJse  and  occupation  of  premises — ^what  is  measure  of  for.    p.  501. 
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DEATH. 

Act — when  not  caused  by  within  meaiiing  of  Workmen's  Ck>mpensa- 

tion  Act.    p.  565. 
Evidence — what  proof  necessary  as  to  cause  of  in  action  for  death 

of  workman  under  Occupational  Diseases  Act.    p.  565. 
when  sufficient  to  show  cause  of  in  action  under  Occupational 

Diseases  Act    p.  565. 
Instructiofii — ^when  erroneous  as  to  coroner's  verdict  being  prima 

facie  proof  of.    p.  287. 
when  erroneous  as  to  effect  of  coroner's  verdict  on  ingoest. 

p.  287. 
Negligence — how  causing  may  be  proved,    p.  205. 
Question  for  jury — when  manner  of  death  of  insured  is.    p.  5. 
Violation  of  Occupational  Diseases  Act — ^when  evidence  Inauflletent 

to  show  to  have  resulted  firom.    p.  565. 

DEEDS. 

Conveyance — when  not  construed  as  eonditiOfnal.    p.  246. 
Statutory  warranty — ^what  is  effect  of  provision  of  Mining  Act  as 
to  extent  of  title  to  land  under,    p.  873. 

DISMISSAL^  NONSUIT  AND  DISCONTINUANCE. 
Discontinuance — ^what  does  not  constitute  i)f  entire  action,    p.  356. 

DIVORCE. 

Adultery — ^how  may  be  proven,    p.  667. 

how  presumption  of  innocence  of  overcome,    p.  607. 

what  essential  to  establish,    p.  607.' 

Alimony — when  provision  for  In  lieu  of  dower,    p.  52. 

when  temporary  cannot  be  decreed,    p.  595. 

Counsel  fees — when  not  allowable,    p.  595. 

Decree — ^when  does  not  become  lien  on  land.    p.  323. 

when  lien  of  for  alimony  is  in  personam,    p.  323. 

Evidence — what  presumption  as  to  adultery  where  acts  equfvocaL 

p.  607. 
when  sufficient  to  sustain  submission  of  bill  on  ground  of 

adultery,    p.  608. 
Hearing  hy  court — when  mandatory,    p.  589. 
Jury  trial — ^when  party  entitled  to.    p.  589. 
Lien  for  alimony — when  purchaser  from  defendant  takes  land  free 

from.    p.  323. 
Marriage — when  till  sufficient  admission  of.    p.  595. 

when  complainant  estopped  to  deny.    p.  595. 

when  evidence  inadmissihle  to  prove,    p.  595. 
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Reference  to  master — when  Improper,    p.  689. 

Review — ^when  proceedings  for  will  not  be  had  on  merits,    p.  589. 

DOWER. 
Alimony — ^when  provision  for  alimony  in  lien  of.    p.  62. 

DRAINAGE. 

Bridge — ^wh^n  mandamus  does  not  lie  to  compel  commissioners  to 

construct,    p.  212. 
Overflow — when  district  liable  for  damages  from.    p.  428. 

DRAMSHOPS. 

Assault  by  intoxicated  person — ^when  evidence  sufficient  to  sustain 

verdict  in  action  for  damages  for.    p.  60. 
Evidence — ^when  introduction  of  notice,  and  subpoena  duces  tecum 

is  erroneous,    p.  170. 
when  subpoena  duces  tecum  and  notice  to  produce  tax  stamp 

erroneously  admitted,     p.  357. 
Illegal  sale  of  intoxicating  Uquor — ^how  guilt  or  innocence  of  de- 
fendant accused  of  determined,    p.  70. 

when  evidence  insufficient  to  sustain  conviction  for.    p.  357. 

Illegal  sale  of  liquor  to  minor — when  instruction  on  amount  of 

proof  to  avoid  conviction  is  erroneous,    p.  72. 
Instructions — when  cautionary  Improper,    p.  393. 
when  erroneous  in  action  by  wife  for  injury  to  means  of 

support    p.  393. 
when  modification  of  proper  In  action  for  damages  for  assault 

by  intoxicated  person,    p.  50. 
Intoxicating  liquor — ^what  constitutes,    p.  70. 
Intoxication — when  degree  of  immaterial,    p.  433. 
Knowledge  by  owner  of  building  of  sale — when  evidence  sufficient  to 

show.    p.  433. 
Local  option — ^how  correctness  of  addresses  of  signers  of  petition 

for  submission  of  question  of  cannot  be  determined,    p.  247. 
what   petition   for    submission   of  question   need    not   state. 

p.  247. 
Local  Option  Act — ^validity  of.    p.  24. 

Original  internal  revenue  tax  stamp — when  notice  to  produce  is  un- 
necessary,   p.  347. 
Owner  of  building — how  knowledge  of  as  to  traffic  in  liquor  shown. 

p.  433. 
Prosecution  for  unlawful  sale  of  liquor  to  minor — when  alternative 

Judgment  sentencing  defendant  is  erroneous,    p.  72. 
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Questions  for  jury — ^what  are  in  action  for  damages  for  assault  by 
person  intoxicated,    p.  50. 

when  death  of  person  due  to  intoxication  of  another  is.    p.  433. 

Sale  of  intoxicating  liquors  in  anti-saloon  territory — when  evidence 
sufficient  to  sustain  conviction  for.    p.  70. 

Support — ^when  question  of  means  of  for  wife  suitable  to  her  ocmdi- 
tion  in  life  immaterial,    p.  393. 

Testimony  of  reporter  in  former  case — when  Inadmissible,    p.  170. 

Verdict — when  evidence  insufficient  to  sustain  for  defendant  in  ac- 
tion by  wife  for  loss  of  support    p.  393. 

ELECTIONS. 
Women — ^when  may  vote.    p.  24. 

ELEVATORS. 

Contributory  negligence — ^when  boy  opening  door  to  elevator  shaft 
is  guilty  of.    p.  616. 

Unavoidable  accident — when  evidence  sufficient  to  show  that  in- 
juries are  result  of.    p.  250. 

Violation  of  ordinance  by  owner  of  building — ^what  is  effect  of  as  to 
liability  for  negligent  death  of  prospective  passeng^.    p.  616. 

EQUITY. 

Abatement — when  suit  in  equity  is  not  ground  for.    p.  132. 
Accounting — when  exclusive  jurisdiction  of.    p.  6. 
Bill — when  insufficient  in  suit  for  accounting,    p.  313. 

when  may  not  be  dismissed,    p.  281. 

when  original  part  of  amended,    p.  342. 

Decree — what  does  not  constitute  final,    p.  200. 
what  need  not  recite,    p.  603. 

when  lien  of  for  alimony  in  divorce  action  is  in  personam, 

p.  323. 

when  lien  on  land  does  not  arise  out  of  In  divorce  proceedings. 

p.  323. 

Demurrer — what  is  proper  practice  when  partial  made  to  MIL 
p.  281. 

Evidence — ^when  burden  of  proof  on  defendant  in  action  for  account- 
ing,   p.  356. 

Fraud — ^when  courts  of  law  cannot  determine,    p.  660. 

Laches — ^when  suit  for  specific  performance  barred  by.    p.  574. 

Master — when  conclusions  of  advisory  only.    p.  349. 

Parties — who  may  maintain  bill  to  enjoin  performance  of  void  con- 
tract by  school  district,    p.  281. 

Quieting  title — when  bill  for  lies.    p.  52. 

Suit — when  is  pending,    p.  132. 
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ESTATES. 
Yeating — ^when  does  not  occur,    p.  44. 

ESTATES  OF  DECEDENTS. 

AdminUtrator—hoir  appointment  of  may  be  attacked,    p.  165. 

when  compromise  of  debt  by  Is  valid,    p.  225. 

who  may  not  nominate,    p.  165. 

Attorneys*  fees — ^when  properly  allowed,    p.  183. 

Award — ^when  release  by  widow  of  right  to  is  void.    p.  271. 

Claims — when  are  promptly  paid.    p.  183. 

when  barred,    p.  166. 

Deduction  of  debt  from  distributee's  share — when  may  be  made  by 
executor,    p.  106. 

Executors — ^when  allowance  to  not  excessive,    p.  105. 

when  cancellation  of  debt  by  fraudulent    p.  201. 

when  not  chargeable  with  Interest    p.  106. 

Judgment — when  binding  upon  heirs,    p.  183. 

Laches — ^when  creditors  not  guilty  of  In  failing  to  subject  land  to 
claims,    p.  183. 

Limitation  of  actions — when  barred  debts  may  be  offset  against  dis- 
tributive shares,    p.  44. 

Petition  for  leave  to  sell  real  estate — what  unfiled  claims  need  not 
be  set  out  in.    p.  165. 

who  need  not  be  made  parties  to.    p.  165. 

Probate  Court — ^what  are  powers  of  in  passing  on  allowance  of  wid- 
ow's award,    p.  412. 

when  has  power  to  set  aside  order  of  allowance  of  claim  after 

term.    p.  316. 

Proceedings  by  citation — when  not  exclusive  remedy,    p.  105. 

Proceedings  to  obtain  leave  to  sell  real  estate — ^how  nonresident  may 
be  served  with  notice,    p.  166. 

when  decree  is  sui&cient    p.  165. 

Proceeds  of  insurance — when  not  part  of  estate,    p.  144. 

Res  adjudicata — when  matters  determined  in  suit  by  trustee  of  es- 
tate are.    p.  462. 

Secured  creditors — what  are  remedies  of.    p.  183. 

Trial  de  novo — when  had  on  appeal,    p.  271. 

Widovfs  award — ^when  order  of  approval  of  allowance  of  by  Probate 
Court  is  conclusive,    p.  412. 

ESTOPPEU 

Assignee  of  contract — when  estopped  to  deny  liability  thereunder. 

p.  568. 
Award — when  parties  estopped  from  litigating  matters  passed  on  in. 

p.  362. 
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Aivard — ^when  party  estopped  firom  claiming  to  be  void.    p.  362. 

EVIDENCE. 

Accident — when  manner  of  happening  of  is  eTidence  of  unsafe  condi- 
tion of  window,    p.  530. 

AdmissUm — when  is  harmless  error,    p.  6. 

Admissions — ^what  do  not  constitute  against  interest    p.  1. 

when  admissible  as  against  Interest    p.  521. 

Adultery — how  may  be  proven,    p.  607. 

AtJMavit  of  v>eighers — ^when  admissible,    p.  261. 

Agencu — ^how  proved,    p.  399. 

Assault  and  battery — ^when  lease  admissible  in  action  for.    p.  177. 

when  prior  threats  inadmissible,    p.  177. 

Bill  of  lading — ^when  evidence  admissible  to  show  who  lawful  holder 
of.    p.  261. 

when  exclusion  of  is  erroneous,    p.  491. 

Burden  of  proo/— when  on  bailee  to  prove  paramount  title  of  third 
person,    p.  490. 

* when  on  bailee  to  show  ft-eedom  from  negligence,    p.  399. 

when  on  defendant  as  to  compliance  with  agreement  for  com- 
position of  creditors,    p.  486.  • 

when  on  defendant  in  action  for  accounting,    p.  356. 

when  on  defendant  in  action  on  promissory  note.    p.  478. 

when  on  defendant  in  prosecution  for  criminal  libel  fo  sustain 

plea  of  Justification,    p.  541. 

when  on  guarantor,    p.  126. 

when  on  plaintifT  as  to  execution  of  contract,    p.  406. 

when  on  plaintifT  in  action  for  injuries  received  at  railroad 

crossing,    p.  378. 

when  on  plaintiff  in  action  for  negligence  In  transmission  of 

telegram,    p.  477. 

when  on  plaintifT  in  action  on  promissory  note.    p.  86L 

-^—  when  on  railroad  In  action  for  negligence  in  causing  fire. 
p.  187. 

who  has  to  prove  fraud  on   part  of  construction  engineer. 

p.  16. 

who  has  to  show  failure  of  consideration  for  note.    p.  108. 

Conclusion — when  evidence  incompetent  as  amounting  to.    p.  142. 

when  inadmissible  as,    p.  1. 

Contract — what  considered  in  construing,    p.  470. 

Declarations — what  cgpstitute  self-serving,    p.  499. 

when  inadmissible  as  self-serving,    p.  163. 

when  letter  incompetent  as  self-serving,    p.  6. 

when  report  of  conductor  inadmissible  as  self-aerving.    p.  27C^ 

Exclusion — ^when  proper  on  sur rebuttal,    p.  419. 

Expert — when  admissible  in  action  for  death  of  dynamo  tender, 
p.  492. 
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Expert — ^when  objection  to  Qaesti<Hi  put  to  properly  sustained, 
p.  79. 

Failure  to  testifjf — what  is  effect  as  to  by  defendant    p.  624. 

Financial  condition — when  exclusion  of  as  to  is  erroneous,    p.  499. 

Financial  condition  of  defendant — ^when  may  be  considered,    p.  177. 

Former  friol— wben  testimony  of  not  competent,    p.  138. 

Hearsau — ^when  inadmissible  as.    p.  180. 

Hypothetical  question — ^what  facts  may  be  assumed  in.    p.  276. 

when  sul&cient  basis  shown  for.    p.  276. 

Instruction — ^whcn  erroneous  on  weight  of.    p.  287. 

Insurance — ^when  inadmissible  to  show  knowledge  of  change  of  locar 
tion.    p.  321. 

Letters — when  Inadmissible,    p.  196. 

when  inadtnissible  in  action  on  promissory  note.    p.  437. 

Marriage — when  inadmissible  to  prove,    p.  695. 

Negligence  of  bailee — when  presumption  exists  as  to.    p.  83. 

Note — ^when  evidence  as  to  other  signatures  inadmissible,    p.  361. 

when  may  be  read  in.    p.  437. 

Notice  and  subpoena  duces  tecum — ^when  introduction  of  erroneous, 
p.  170. 

Obstruction  of  roads — ^when  evidence  as  to  existence  of  fence  ad- 
missible in  action  for.    p.  163. 

when  evidence  as  to  width  of  other  roads  inadmissible  in  ac- 
tion for  penalty  for.    p.  163. 

when  evidence  properly  excluded  in  action  for  penalty  for. 

p.  163. 

Opinion — when  of  physician  admissible,    p.  296. 

Order — ^when  properly  admitted  out  of.    p.  361. 

Original  document — ^when  notice  to  produce  is  not  necessary, 
p.  367. 

Parol — when  exclusion  of  contradicting  memorandum  erroneous, 
p.  664. 

when    inadmissible   in    forcible    entry    and    detainer    action. 

p.  380. 

when  lease  may  not  be  varied  by.    p.  380. 

Parol  vxirranties — ^when  evidence  as  to  admissible  in  action  on  note 
for  machinery,    p.  411. 

Payment — ^when  evidence  as  to  ability  of  maker  to  make  inadmis- 
sible,   p.  138. 

Physicians — when  attending  may  testify  as  to  cause  of  death  of 
patient    p.  296. 

Presumptionr—haw  as  to  innocence  of  adultery  overcome,    p.  607. 

what  is  as  to  repair  and  improvement  of  premises  by  tenant 

p.  601. 

Remote — when  incompetent  as  being  too.    p.  164. 

Secondary- -when  Inadmissible,    pp.  1,  196. 

Statement  of  account — ^when  inadmissible,    p.  371. 

Statement  of  claim — when  not  proof  that  substituted  plaintiff  not 
entitled  to  sua    p.  437. 
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statements  against  interest — ^when  Insufficient  to  overcome,  p.  6. 
Testimony  of  reporter  in  former  case — when  inadmissible,  p.  170. 
Traffic  in  liquor — how  knowledge  of  owner  of  building  as  to  may  be 

shown,    p.  433. 
Valtte  of  services — when  inadmissible,    p.  82. 
Weight — what  given  to  'conversation  held  long  before  triaL    p.  S56. 

EXCHANGE  OF  PROPERTY. 

Inventory  price  of  merchandise  given  in  exchange — ^when  deemed 
controlling,    p.  280. 

EXECUTORS  AND  ADMINISTRATORS. 

t 

See  EsTATBS  of  Decedents. 

FALSE  IMPRISONMENT. 
Arrest  an  proper  warrant — when  evidence  sufficient  to  show.    ii.  27S. 

FORCIBLE  ENTRY  AND   DETAINER. 

Condition  precedent — when  demand  in  writing  is  to  maintenance  of 

action,    p.  34. 
Evidence — when  parol  is  inadmissible,    p.  380. 
Jurisdiction — what  prerequisite  to.    p.  34. 

when  court  does  not  acquire,    p.  34. 

Party — who  proper  plaintiff  to  maintain  action,    p.  380. 
Possession — what  does  not  constitute  Justification  for  withholding 

of.    p.  380. 
Verdict — ^when  direction  of  for  plaintiff  pr<^;>er.    p.  380. 

FRAUD. 

Contract — when  evidence  insufficient  to  show  fraud  in  procnrliig 

execution  of.    p.  529. 
Court  of  law — ^when  cannot  determine  question  of.    p.  660. 
Demurrer — what  is  effect  of  withdrawal  of  to  bilL    p.  619. 
Estimate  of  engineer — when  may  be  impeached  for.    p.  16. 
Evidence — when  sufficient  as  to  by  payee  ol  draft    p.  169. 
who  has  burden  to  prove  on  part  of  construction  engineer. 

p.  16. 
Fraudulent  representations — what  constitutes,    p.  587. 
Instruction — when  correct,    p.  16. 
Presumption — ^when  does  not  arise,    p.  16. 
Question  for  jury — ^when  is  in  obtaining  release,    p.  241. 
Representation — ^when  constitutes,    p.  169. 
Sales — when  evidence  sufficient  to  show  by  seller  of  laundry  hnrf, 

ness.    p.  587. 


Topical,  Index,  649 


statutory  defense  of— how  not  raised,    p.  100. 
Stipulation — when   evidence   sufficient    to   show    procurement   by. 
p.  660. 

BTIAUDS,  STATUTE  OF. 

Defense — ^when  statute  ls»  at  law  and  in  equity,    p.  674. 
Written  agreement  for  sale  of  land — when  insufficient  to  satisfy, 
p.  574. 

FRAUDULENT  CONVEYANCES. 

Assignment  for  benefit  of  creditors — ^when  Invalid,    p.  78. 
Consideration — ^when  transfer  may  be  Impeached  as  without,    p.  619. 
Evidence — ^when  sufficient  to  show  that  conveyances  are  fraudulent 

against  creditors,    p.  242. 
Toluntary  gift — what  must  be  shown  to  establish  as  fraudulent 

p.  619. 

GAMING. 

Broker — when  may  not  recover  for  services  or  for  losses,    p.  251. 
Oamhling   transactions — how   question   whether   transactions    with 

broker  are  may  be  determined,    p.  251. 

when  evidence  sufficient  to  show  that  transactions  are.    p.  140. 

when  pretended  purchase  or  sale  of  grain  through  broker. 

is.    p.  251. 
Mortgage — ^when  broker  may  not  foreclose,    p.  251. 

GARNISHMENT. 

Defenses — ^when  answer  of  garnishee  to  interrogatory  does  not  con- 
stitute waiver  of.    p.  142. 

Issue — ^what  is  question  at    p.  142. 

Judgment — ^when  evidence  sufficient  to  sustain,    p.  48. 

Pendency  of  another  action — ^when  plea  of  is  bad  on  demurrer, 
p.  48. 

GUARANTY. 

Avoidance — when  not  affected  by  extension  of  time  to  debtor, 
p.  126. 

Burden  of  proof — ^when  on  guarantor,    p.  126. 

Contract — how  construed,    p.  126. 

Default — ^what  is  reasonable  time  within  which  to  give  guarantor 
notice  of.    p.  126. 

when  failure  to  give  notice  of  within  reasonable  time  not  ab- 
solute defense,    p.  126. 

when  guarantors  entitled  to  notice  of.    p.  126. 
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Default — when  notice  of  sufficient,    p.  126. 

when  notice  of  unneceBBary.    p.  126. 

Evidence — when  shows  accounts  uncollectible,    p.  568. 
Ouarantor — when  not  liable  on.    p.  397. 

HOMESTEAD. 

Abandonment — ^what  does  not  constitute,    p.  183. 
RealMment-'^hen  not  permitted  to  widow,    p.  183. 

HUSBAND  AND  WIFE. 

Lien  on  real  estate— when  decree  for  in  separate  maintenance  pro- 
ceedings proper,    p.  161. 

Offer  of  icife  to  live  with  husband — ^when  evidence  insuffldent  to. 
show  that  made  in  good  faith,    p.  349. 

Offer  to  take  wife  back — when  is  ineffectual,    p.  151. 

Separate  maintenance — when  evidence  insufficient  to  Justify  decree 
for  complainant,    p.  401. 

preparation — when  evidence  sufficient  to  show  to  be  fault  of  wife, 
p.  349. 

Solicitor's  fees — when  allowance  for  In  separate  maintenance  pro- 
ceedings is  not  excessive,    p.  151. 

— •—  when  decree  for  in  separate  maintenance  proceedings  er- 
roneous,   p.  151. 

INDEMNITY. 
Contr€iCt — how  csonstrued.    p.  470. 

INDICTMENT  AND  INFORMATION. 
Inform^atUm — ^how  defect  in  must  be  taken  advantage  of.    p.  660. 

INJUNCTION. 

Dikes — ^when  construction  of  may  be  subject  of  injunction  by  upper 

riparian  owner,    p.  272. 
Funds  of  school  district — when  board  of  education  may  be  enjoined 

from  using,    p.  116. 
Parties — who  may  maintain  bill  to  prevent  performance  of  T<rtd 

contract  by  school  district,    p.  281. 
Suit  in  foreign  jurisdiction — ^when  improperly  enjoined,    p.  462. 

when  will  not  be  restrained,    p.  462. 

Taxpayer — ^when  may  enjoin  fulfilment  of  contract  for  construction 

of  school  building,    p.  281. 

» 

Temporary — when  pendency  of  suit  at  law  not  ground  for.    p.  125. 
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INNKBEPERS. 

Accident — ^when  evidence  sufficient  to  support  finding  in  favor  of 
plaintiff  as  to  occurrence  of.    p.  530. 

when  manner  of  happening  is  evidence  of  unsafe  condition  of 

windows,    p.  530. 

Duties — what  are  towards  personal  safety  of  guests,    p.  530. 

Failure  to  repair — ^when  question  of  negligence  as  to  window  is 
question  for  Jury.    p.  530. 

Safety  of  guests — ^what  degree  of  care  required  to  secure,    p.  530. 

Window — when  possibility  of  ascertaining  defectiveness  of  is  ques- 
tion for  Jury.    p.  530. 

when  unsafe  condition  of  question  for  Jury.    p.  530. 

INSANE  PERSONS. 
Insanity — when  evidence  insufficient  to  ohow.    p.  237. 

INSTRUCTIONS. 

Abstract — ^when  properly  refused,    p.  153. 

Accuracy — when  necessary,    pp.  3,  276. 

Adjoining   owner — when   erroneous   as   to  rights   of  in   highway. 

p.  153. 
Alibi — when  correct  on  proof  of  in  bastardy  proceedings,    p.  215. 
Applicability  to  evidence — when  Instruction  in  action  against  rail- 
road for  personal  injuries  not  Improper,    p.  79. 

when  should  not  be  given,    pp.  241,  287. 

Applicability  to  pleadings — ^when  erroneous,    p.  177. 

Assault  and  battery — ^when  correct,    p.  63. 

when  proper  as  to  insufficiency  of  evidence  to  support  plea  of 

Justification,    p.  177. 
Assault   by  intoxicated  person — ^when   instructions   in   action   for 

damages  for  properly  modified,    p.  50. 
Assumption  of  facts — when  not  erroneous  on  ground  of.    p.  16. 

when  not  erroneous  on  ground  of  in  bastardy  case.    p.  215. 

Bailee — ^when  erroneous  on  nonliability  of.    p.  399. 
Breach  of  warranty — when  on  properly  modified,    p.  419. 
Building  and  construction  contracts — when  not  oonfiictlng.    p.  16. 
Burden  of  proof — ^when  erroneous  In  action  to  recover  compensation 

for  preparation  of  plans  by  architect    p.  427. 
when   on   In   action   on   promissory   note   properly   modified. 

p.  419. 
when  properly  refused  in  action  against  employer  for  death  of 

employee  from  defective  appliances,    p.  492. 
Care  in  approaching  crossing — when  erroneous,    p.  287. 
Cautionary — ^when  Improper,    p.  393. 
Contracts — ^when  not  misleading  in  action  on.    p.  406. 
Contributory  negligence — when  misleading,    p.  287. 
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Cumulative — when  properly  refused,    p.  16. 

Damages — ^when  correct    p.  220. 

when  erroneous  as  allowing  recovery  for  prospective  suffering 

and  loss  of  health,    p.  276. 
when  erroneous  as  to  measure  of  in  personal  injury  action. 

p.  241. 
when  instruction  on  exemplary  in  action  for  assault  and  bat- 
tery improper,    p.  181. 

when  not  bad  as  advising  Jury  as  to  duty  to  assess,    p.  187. 

when  not  reversibly  erroneous,    p.  276. 

Death — ^when  erroneous  as  to  coroner's  verdict  being  prima  facie 

proof  of.    p.  287. 
when  erroneous  as  to  effect  of  coroner's  verdict  on  inquest. 

p.  287. 
when  instruction  on  liability  of  mine  owner  for  of  servant  is 

erroneous,    p.  205. 

when  not  erroneous  as  assuming  facts,    p.  58. 

Duty  of  mine  owner — when  erroneous  as  to.    p.  205. 

Evidence — when  erroneous  on  burden  of  proof  in  replevin  action. 

p.  315. 
Fraud — when  correct    p.  16. 
Injury  to  means  o1  support — when  erroneous  in  action  by  wife  for 

due  to  intoxication  of  husband,     p.  393. 
Invading  province  of  jury — ^when  improper  as.    p.  205. 
Master  and  servant — ^when  instruction  on   rights  of  employee  to 

recover  compensation  properly  refused,    p.  82. 
Mutual  rights  at  railroad  crossing — ^when  erroneous,    p.  287. 
Negligence — when  erroneous  as  ignoring  contributory,    p.  276. 
when  erroneous  as  to  in  furnishing  unsafe  mule  for  work. 

p.  205. 

when  erroneous  on  due  care.    p.  276. 

when  not  misleading,    p.  187. 

when  refusal  of  on  doctrine  of  comparative  is  proper,    p.  391. 

Obstruction  of  roads — when  erroneous  as  inapplicable  to  evidence 

in  action  for  penalty  for  fraud,    p.  153. 

when  properly  refused  in  action  for  penalty  for.    p.  153. 

Ordinary  care — when  misleading,    p.  287. 

Peremptory — when  properly  refused,    p.  195. 

Pleading — when    instruction    referring   Jury   to    is   not   erroneous. 

p.  521. 
Proo/— when  not  insufficient  as  to  amount  of.    p.  521. 
Propriety  of  juror  consenting  to  verdict— yifhen  erroneous  as  to. 

p.  287. 
Punitive  damages— when  erroneous,    p.  63. 

when  requested  instructions  on  degree  of  care  proper,    p.  79. 

Refusal— when  proper,    pp.  16,  63,  93,  195,  391,  530. 

when  proper  as  inapplicable  to  issue,    p.  14. 

when  proper  as  not  conforming  to  evidence,    p.  13S. 
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Refusal — when  proper  as  to  liability  of  mine  owner  in  action  for  per- 
sonal Injuries,    p.  220. 

Repetition  of  expression — when  Improper,    p.  287. 

Sales — when  correct  in  action  for  breach  of  warranty  of  horse, 
p.  305. 

Series — ^when  considered  as.    pp.  177,  295. 

Taxicab  carrier — when  correct  as  to  liability  of.    p.  359. 

Weight  of  evidence — when  misleading  as  to.    p.  287. 

Witnesses — ^when  erroneous  as  to  noncontrolllng  effect  of  number  of. 
p.  238. 

when  on  credibility  of  erroneous,    p.  215. 

when  on  credibility  of  not  erroneous,    p.  295. 

INSURANCE. 

Accident — ^what  constitutes  within  policy,    p.  295. 

Action — when  refusal  to  dismiss  as  prematurely  brought  Ib  errone- 
ous,   p.  551. 

Agent — when  knowledge  of  is  knowledge  of  Insurer,    p.  321. 

when  power  to  waive  conditions  in  policy,    p.  405. 

Agreement  as  to  distribution  of  proceeds  of  policy — when  insured 
not  bound  by.    p.  144. 

Animal — when  evidence  sufficient  to  show  death  of  by  accident, 
p.  461. 

when  notice  of  death  of  timely,    p.  461. 

Application — ^when  not  part  of  accident  policy,    p.  5. 

By-law — ^when  beneficiary  bound  by  passed  after  issuance  of  cer- 
tificate,   p.  333. 

Change  of  beneficiary — ^what  does  not  constitute  deprlval  of  right 
to  make.    p.  144. 

when  by-law  of  fraternal  benefit  society  as  to  is  valid,    p.  144. 

Change  of  location — when  evidence  admissible  to  show  knowledge 
of.    p.  321. 

Conditions — when  waived  by  agent    p.  405. 

Contract — ^what  laws  govern,    p.  333. 

when  specification  of  sum  of  money  to  be  paid  upon  death  or 

disability  not  required  of  foreign  corporation  doing  business 
by  mail.    p.  333. 

Damages — when  evidence  insufficient  to  sustain  verdict  In  action 
on  insurance  policy  for  injury  to  automobile,    p.  436. 

Erroneous  recording  of  answers  by  examining  physician — when  will 
not  defeat  recovery,    p.  514. 

Evidence — when  insufficient  to  show  procurement  of  policies  by 
agent  or  contract  for  payment  of  commissions,    p.  456. 

Examination  of  insured  under  fire  policy — ^what  questions  in  are 
material,    p.  3. 

Forfeiture — when  may  not  be  had.    p.  5. 
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Hernia — when  Insurer  liable  on  accident  policy  for  death  reaoltins- 
from.    p.  296. 

Instructions — when  erroneous  as  to  liability  for  accidental  death 
p.  295. 

when  not  prejudicially  erroneous,    p.  S95. 

Internal  tribunal — when  decision  of  Is  binding,    p.  190. 

Judgment — ^when  will  not  be  set  aside  on  appeal  as  unsupported  by 
evidence,    p.  512. 

Keeping  hooks  of  accounts  in  safe — when  insured  must  comply  with 
provision  of  fire  policy  as  to.    p.  142. 

Keeping  of  accounts — what  is  purpose  of  condition  in  policy  for. 
p.  512. 

Mandamus — ^when  answer  in  proceeding  to  compel  reinstatement  of 
member  of  fraternal  beneflt  society  sufficient    p.  190. 

Notice — ^what  is  effect  of  failure  to  give  as  to  Ulness  of  animaL 
p.  167. 

when  provision  in  policy  for  as  to  iUness  of  animal  Talid. 

p.  167. 

when  special  plea  as  to  release  from  liability  oa  policy  of 

animal  because  of  failure  to  give  of  accident  bad.    p.  123. 

Placing  chattel  m>artgage  on  prapertv — ^when  renders  policy  void. 
p.  142. 

Policy — ^how  construed,    pp.  25,  128. 

Premiums — what  are  rights  of  third  person  making  voluntary  pay- 
ment of.    p.  144. 

—  when  payment  of  by  strangers  on  mutual  beneflt  certificate 
does  not  create  debt.    p.  144. 

Proceeds — when  not  part  of  estate  of  insured,    p.  144. 

Question  for  jury — ^what  is  not  under  plea  in  bar.    p.  S. 

when  accident  as  proximate  cause  of  death  is.    p.  295. 

when  knowledge  by  agent  of  facts  concerning  applicant  which 

are  ground  for  forfeiture  is.    p«  5. 

when  manner  of  death  of  insured  is.    p.  5. 

Recording  of  anstoer  by  examining  pfcy«iciai^— when  evidence  suffi- 
cient to  show  erroneous,    p.  514. 

Set  of  books — ^what  does  not  constitute  within  fire  policy,    p.  142. 

Sickness  of  animal — ^how  policy  nequiring  prompt  notice  of  con- 
strued,   p.  25. 

Verdict — when  erroneously  directed  for  defendant  in  action  on  life 
insurance  policy,    p.  406. 

INTEREST. 

Building  contracts — when  instruction  on  amount  recoverable  is  cor- 
rect,   p.  16. 
Contract — when  recoverable  on.    p.  16.  , 
Trustee— ^hen  evidence  sufficient  to  charge  with.    p.  6w 
when  not  liable  for.    p.  6. 
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INTOXICATING  LIQUOR 
See  Dkambhqpb. 

• 

JTJDOMENT. 

Attorney**  /ee«— when  not  authorized  under  cognovit    p.  107. 

Clerk  of  court — ^when  Improperly  exercises  Judicial  powers  in  en- 
tering,   p.  107. 

CompromiMe — ^when  court  may  not  render,    p.  458. 

Confession — ^when  affldaylt  In  support  of  motion  to  set  aside  in- 
sufficient   pp.  132,  806. 

when  affidavit  not  in  compliance  with  stipulation  for  opening 

of.'    p.  308. 

when  leave  to  file  counter-affidavits  denied  on  motion  to  set 

aside,    p.  411. 

when  motion  to  set  aside  properly  overruled,    p.  806. 

when  not  opened  up.    p.  132. 

when  proof  sufficient  to  require  vacation  of  for  rent    p.  485. 

Dismissal — ^when   as   to    one   defendant   does   not   bar   Judgment 
against  other,    p.  540. 

when  Is  bar  to  subsequent  suit    p.  619. 

J7eir«— when  binding  upon.    p.  183. 

Joint  defendants — ^when  may  not  be  entered  against  only  one  of 
severaL    p.  481. 

Uction  to  arrest — ^when  will  not  be  granted,    p.  540. 

Non  obstante  veredicto — ^how  motion  for  judgment  decided,    p.  408. 

when  may  not  be  entered,    p.  408. 

Res  adjudioata — when  matters  determined  in  Buit  by  trustee  of  es- 
tate are.    p.  462. 

JURISDICTION. 

Circuit  Court— when  has.    p.  6. 

Equity — ^when  exclusive,    p.  6. 

Forcible  entry  and  detainer — ^what  prerequisite  to.    p.  84. 

Probate  Court — when  has.    p.  271. 

JURY. 

Trial  &y— when  parties  no  right  to.    p.  1. 

when  party  entitled  to  in  divorce  proceedings,    p.  589. 

JUSTICES  OP  THE  PEACE. 

Fees — when  county  liable  for  payment  of.    p.  401. 
when  may  be  paid  by  county,    p.  40L 
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LANDLORD  AND  TENANT. 

Abandonment — when  right  of  waived,    p.  601. 
Chattel  real — when  lease  Is.    p.  842. 

Improvements — ^when  grantee  liable  (or  nnder  terms  of  existing « 
lease,    p.  387. 

when  landlord  not  liable  for.    p.  501. 

Lease — when  deemed  to  have  been  terminated,    p.  458. 

when  may  not  be  varied  by  parol  evidence,    p.  380. 

Ownership— whetL  lessor  need  not  prove  In  action  for  rent.    p.  100. 
Rent — ^when  Instruction  in  action  for  properly  refused,    p.  100. 

when  no  recovery  for  may  be  had.    p.  29. 

Repairs — when  contract  by  tenant  to  make  not  created,    p.  474. 

when  lessee  not  obliged  to  make  on  outside  of  building,    p.  474. 

Taxes — when  lessee  not  entitled  to  reimbursement  for.    p.  244. 

Tenancy  at  will — ^what  does  not  constitute,    p.  342. 

Tenancy  from  year  to  year— when  created,    p.  472. 

Tenants  from  month  to  m^onth — ^who  are.    p.  501. 

Use  and  occupation — ^when  no  recovery  for  may  be  had.    p.  29. 

when  recovery  for  may  be  had  at  common  law.    p.  29. 

when  recovery  for  may  be  had  under  statute,    p.  29. 

LIBEL  AND  SLANDER. 

Demtfrrer— what  Is  effect  of  on  declaration,    p.  135. 

Evidence — ^when  burden  of  proof  on  defendant  to  sustain  plea  of 

justification,    p.  541. 
Privilege — when  does  not  exist    p.  135. 
Truth-^when  evidence  Insufficient  to  establish  as  to  libelous  matr 

ter.    p.  541. 
yariance— what  constitutes  between  pleading  and  proof,    p.  74. 

LIENS. 

Alimony— when  purchaser  from  .defendant  in  divorce  suit  takes 

land  free  from.    p.  323. 
Decree  for  alimony — ^when  does  not  become  Hen  on  land.    p.  S23. 
when  Is  in  personam,    p.  323. 

LIMITATION  OF  ACTIONS. 

ClaiTM  against  estates  of  decedents — when  barred,    p.  165. 

Distributive  shares  of  estate — when  barred  debts  may  be  offset 
against,    p.  44. 

Fraudulent  concealment  of  pqtienVs  condition — ^when  evidence  in- 
sufficient to  show.    p.  258. 

Malpractice — when  action  for  must  be  brought    p.  258. 

New  cause  of  action — when  declaration  in  action  for  slander  states, 
p.  74. 
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Pleciding — necessity  of  alleging  matter  to  prevent  running  of  stat- 
ute,   p.  237. 

Recovery  of  trust  funds — when  does  not  run  to  bar.    p.  6. 

Stating  same  cause  of  action  in  declaration — ^what  are  tests  for  de- 
termining,   p.  74. 

LIS  PENDENS. 
Pendinff— when  suit  in  equity  is.    p.  182. 

BiANDAMUS. 

Answer — ^when  sufficient  in  proceedings  to  compel  reinstatement  of 

member  of  fraternal  benefit  society,    p.  190. 
Drainage  commissioners — when  does  not  lie  to  compel  to  construct 

bridge,    p.  212. 
Petition — ^what  prayers  for  relief  cannot  be  combined  In.    p.  616. 

when  for  reinstatement  in  office  insufficient    p.  616. 

Writ  0/— when  awarded,    p.  212. 

MARRIAGE. 
Annulment — ^when  may  be  had.    p.  615. 

MASTER  AND  SERVANT. 

Assault — ^when  question  whether  special  officer  in  making  is  acting 

within  course  of  employment  is  for  Jury.    p.  63. 
Breach  of  contract  of  employment — what  is  measure  of  damages  for. 

p.  615. 

when  action  lies  for.    p.  515. 

Compensationr—Yrhea  duty  of  employer  to  give  senrant  notice  of 

change  in.    p.  82. 

when  instruction  on  right  to  recover  properly  refused,    p.  82. 

Continuance  of  services  under  same  terms  of  expiring  contract — 

when  presumed  that  parties  assented  to.    p.  82.  ) 

Death — ^what  proof  necessary  as  to  cause  of  in  action  for  death  of 

employee  under  Occupational  Diseases  Act    p.  565.  , 

— '—  when  evidence  insufficient  to  show  it  resulted  from  violation 

of  Occupational  Diseases  Act    p.  565. 
—  when  evidence  sufficient  to  show  cause  of.    p.  565. 
Declaration — what  must  allege  in  action  for  injuries  by  another 

servant    p.  238. 
Direction  of  verdict — ^when  improper  in  action  for  personal  injuries. 

p.  238. 
Evidence — ^when  expert  admissible  in  action  for  death  of  dynamo 

tender,    p.  492. 
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InMtructiotu — ^when  on  burden  of  proof  properly  refused  In  action 
for  death  of  employee  from  defective  appliances,    p.  492. 

Judgment — when  evidence  in  action  for  negligent  injuries  sufficient 
to  sustain,    p.  391. 

KnatDJedge  of  dangerous  condition  of  8vHtch — ^when  evidence  insuffi- 
cient to  show  by  dynamo  tender,    p.  492. 

Pleading — when  declaration  does  not  sufficiently,  aver  nonexistence 
of  fellow-servant  relation,    p.  238. 

Question  for  jur^ — ^when  contributory  negligence  of  plaintiff  is. 
p.  391. 

when  negligence  of  servant  of  defendant  is.    p.  391. 

when  proximate  cause  of  injury  to  employee  is.    p.  238. 

Services — ^wben  evidence  as  to  value  of  is  Inadmissible,    p.  82. 

when    evidence   sufficient  to   support   verdict   in   action    for. 

p.  141. 

Wages — what  is  remedy  of  servant  working  after  expiration  of  con- 
tract for  recovery  of.    p.  82. 

Wrongful  discharge — when  evidence  sufficient  to  show  of  servant, 
p.  515. 

IfBCHANIGS'  LIENS. 

Materialman — ^when  entitled  to  lien.    p.  246. 
when  not  entitled  to  lien.    p.  246. 

MINES  AND  MINERALS. 

Danger  mark — when  evidence  sufficient  to  show  nonexistence  of. 

p.  220. 
when  failure  of  mine  owner  to  make  proper,  as  proximate 

cause  of  injury,  question  for  jury.    p.  220. 
Death  of  servant — when  instruction  on  liability  of  mine  owner  for 

erroneous,    p.  205. 
Evidence — ^when  erroneously  admitted,    p.  205. 
Instructions — when  erroneous  as  to  duty  of  mine  owner,    p.  205. 
when  .erroneous  as  to  negligence  in  furnishing  unsafe  mule 

for  work.    p.  205. 

when  improper  as  invading  province  of  jury.    p.  206. 

when  refusal  proper  as  to  liability  of  mine  own^  in  action 

for  personal  injuries,    p.  220. 
when  requested  In  action  for  damages  for  removal  of  sub- 
stratum properly  refused,    p.  114. 
Miners*  Act— who  within,    p.  220. 
"Negligence  in  removal  of  substratum — when  requested  instruction 

on  amount  of  proof  properly  refused,    p.  114. 
Questions   for  juru — ^when    negligence  and   proximate   cause    ara. 

p.  205. 
Verdict — when  evidence  sufficient  to  support  in  action  for  damages 

to  land.    p.  114. 
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MORTGAGES. 

Agreement  hy  trustee  to  keep  alive  paid  note — ^when  not  illegal. 

p.  579.  s 

Decree — when  personal  deficiency  decree  properly  set  aside,    p.  508. 
Defense — when  making  payment  before  due  is  not    p.  10. 
Equity — when   purchaser   of   cannot  enforce   personal   liability   of 

mortgagor,    p.  579. 
Existence   of   unrecorded   mortgage — when    evidence    sufficient    to 

show  that  subsequent  purchaser  had  no  knowledge  of.    p.  102. 
Foreclosure — ^when   decree   of   should   include   appointment   of   re- 
ceiver,   p.  379. 

when  evidence  sufficient  to  support  decree  of.    p.  379. 

when  may  not  be  had  by  broker,    p.  251. 

Insanity  of  mortgagor — ^when  evidence  insufficient  to  show.    p.  237. 

Lien — ^when  purchase  of  note  does  not  destroy,    p.  579. 

Mortgagor — when  subrogated  to  holder  upon  purchase   of  notes. 

p.  579. 

when  subrogated  to  rights  of  creditor,    p.  579. 

Redemption — how  equity  of  affected  by  appointment  of  receivers. 

p.  579. 
8olicitor*s  fees — when  apportionable.    p.  579. 
Strict  foreclosure — when  proper,    p.  342. 
Writ  of  assistance — when  purchaser  at  foreclosure  sale  is  entitled 

to.    p.  273. 

MUNICIPAL  CORPORATIONS. 

See  Cities  and  Villages. 

BffUNICIPAL  COURT  OP  CHICAGO. 

Acts  relative  to  commencement  of  first-class  action — what  is  nature 
of.    p.  619. 

Affidavit  of  merits — when  insufficient    p.  488. 

when  'properly  stricken  from  files,    p.  488. 

Evidence — ^when  presumed  that  trial  court  heard  sufficient  to  deter- 
mine existence  of  irregularities  in  lease,    p.  473. 

when  statement  of  claim  not  proof  that  substituted  plaintiff 

not  entitled  to  sue.    p.  437. 

Found — ^how  defendant  may  be  within  City  of  Chicago,    p.  619. 

Instructions — when  objections  to  not  considered  on  appeal,    p.  568. 

Judge — when  from  another  court  may  sit  in.    p.  529. 

Judgment — when  affirmed  for  lack  of  bill  of  exceptions  or  steno- 
graphic report,    p.  511. 

when  of  nil  capiat  may  be  entered  in  Appellate  Court    p.  595. 

when  reversed,    p.  454. 

Jurisdiction  of  nonresident — ^how  acquired,    p.  619. 
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statement  of  claim — ^what  need  not  be  set  forth  in,  in  action  of 

fourth  class  in  tort.    p.  479. 
when  defects  In  are  cured  by  verdict    p.  587. 

when  insufficient,    p.  454. 

when  permission  to  amend  not  abuse  of  discretion,    p.  568. 

when  sufficient,    p.  479. 

Variance — how  defect  in  statement  of  claim  must  be  taken  advan- 
tage of.    p.  587. 

what  does  not  constitute  between  statement  of  claim  and  proof. 

p.  487. 

NAVIOABLB  WATBRS. 
Navigable  ttreaii^— ^hat  is.    p.  584. 

*  NBGLIGENCB. 

Accident — when  evidence  sufficient  to  support  finding  in  Cavor  of 

plaintiff  as  to  occurrence  of.    p.  530. 
Appliance  in  amusement  park — when  evidence  sufficient  to  show  to 

be  defective,    p.  421. 
Approaching  street  cai^-when  duty  to  look  for  exists,    p.  572. 
Assumed  risk — when  doctrine  of  is  inapplicable,    p.  521. 
Bailee — when  presumption  exists  as  to  negligence  of.    p.  83. 
Care — what  required  where  bailment  is  for  sole  benefit  of  bailee. 

p.  399. 
Carrier — ^when  evidence  insufficient  to  show  by.    p.  439. 
Contributory — when  boy  opening  door  to  elevator  shaft  is  guilty  of. 

p.  516. 
when  evidence  sufficient  to  show  by  passenger  alighting  from 

train,    p.  439. 

when  evidence  sufficient  to  show  on  part  of  driver  of  automo- 
bile at  railroad  crossing,    p.  378. 

when  instruction  on  misleading,    p.  287. 

when  occupant  of  public  taxicab  not  guilty  of.    p.  J64. 

when  party  guilty  of.    p.  136. 

when  question  for  Jury.    p.  391. 

Crossing  car  tracks — what  Is  duty  of  one  about  to  engage  in.    p.  572. 

Death — ^how  negligence  causing  may  be  proved,    p.  205. 

Declaration — what  constitutes  surplusage  In.    p.  164. 

Direction  of  verdict — ^when  erroneous,    p.  276. 

Driver  of  automobile — when  evidence  shows  not  guilty  of.    p.  552. 

Driver  of  public  taxicab — when  may  not  be  imputed  to  passenger. 

p.  164. 
Due  care — ^when  instruction  on  erroneous,    p.  276. 
Evidence — when  burden  of  proof  is  on  bailee  to  show  freedom  from. 

p.  399. 
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Evidence — ^when  insuflSclent  to  show.    p.  454. 

when  Insufficient  to  show  in  action  against  street  railroad  by 

person  struck  by  car.    p.  570. 
Fire — ^what  constitutes  prima  facie  case  of  by  railroad  in  causing 

fire.    p.  187. 

when  burden  of  proof  on  railroad  in  action  for  causing,    p.  187. 

Innkeeper — ^what  are  duties  of  towards  personal  safety  of  guests. 

p.  530. 

what  degree  of  care  required  to  secure  safety  of  guest    p.  530. 

Instructions — ^when  erroneous  as  ignoring  contributory  negligence. 

p.  276. 

—  when  not  erroneous  as  referring  jury  to  declaration,    p.  521. 
when  not  insufficient  as  to  amount  of  proof,    p.  521. 

whep  refusal  proper,    p.  391. 

Ordinary  care — ^when  Instruction  on  misleading,    p.  287. 
Ovmer  of  team — when  evidence  sufficient  to  show  by.    p.  479. 
Question  for  court — ^when  is.    pp.  136,  205. 
Question  for  jury — when  is.    p.  391. 

—  when  is  as  to  failure  to  repair  window,    p.  530. 
when  negligence  and  proximate  cause  are.    p.  206. 

when  possibility  of  ascertaining  defective  condition  of  window 

by  inspection  is.    p.  530.  '^ 

— —  when  unsafe  condition  of  window  is.    p.  530. 

Railroads — when  liable  for  personal  injuries  resulting  from  fright- 
ening horses,    p.  80. 

Sidewalk — when  evidence  shows  negligence  in  care  of.    p.  562. 

Unavoidable  accident — ^when  evidence  sufficient  to  show  that  In- 
juries are  result  of.    p.  250. 

Variance — what  does  not  constitute,    p.  391. 

NEGOTIABLE  INSTRUMENTS. 

Assignment — when    authority    to    make    may    not   be   questioned. 

p.  437.  - 
Breach   of   warranty — ^when    assignee    not   entitled    to   notice   of. 

p.  195.  ^ 
when  evidence  sufficient  to  show  notice  of  by  purchaser  of 

note.    p.  195.  - 
Burden  of  proof — when  on  plaintiff  to  prove  indorsement  of  note. 

p.  108.      - 

who  has  to  show  failure  of  consideration,    p.  108.   ^ 

Consideration — what  constitutes  failure  of.    pp.  108,  172.   ^ 

what  does  not  constitute  failure  of  consideration  of.    p.  103. 

Date  of  note — ^when  need  not  be  proved  as  alleged,    p.  103. 
Defenses — what  available  as  against  transferee  of  note  improperly 

indorsed,    p.  108.  - 
what  la  not  defense  available  to  corporation  in  action  upon 

note.    p.  308. 
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Evidence — ^when  burden  oi  proof  is  on  defendant    p.  478. 

when  burden  of  proof  is  on  plaintiff,    p.  361. " 

when  Inadmissible  as  to  ability  of  maker  to  pay.    p.  138.  v 

when  inadmissible  as  to  other  signatures,    p.  361.  v 

when   letter  by   attorney   of  payee  to  maker   inadmteible. 

p.  437.       « 
-*—  when  note  may  be  read  in.    p.  437.  ^ 

Fraud — when  evidence  sufficient  to  show  by  payee  of  draft    p.  169. 
Holder  in  due  course — ^when  purchaser  is  not    p.  195.  ^ 
Indorsee  in  good  faith  before  maturity — ^when  evidence  suffld^it  to 

show  that  plaintifF  is.    p.  103. 
Indorsement — ^who  may  sign  affidavit  of  merits  denying,    p.  437. 
Instructions— when  not  erroneous,    p.  419. 

when  on  burden  of  proof  propwly  modified,    p.  419.  v 

Materica  alteration — ^what  constitutes,    p.  172.^ 

what  does  not  constitute,    p.  172. 

Mortgagor — ^when   subrogated   to   holder   upon   purchase  of  note. 

p.  579.   ^ 
Payments — ^when  duty  of  maker  to  see  that  application  is  made  on 

note.    p.  10. 
Purchase — ^when  does  not  destroy  lien  of  mortgage,    p.  579.  * 
Purchaser   before   m4iturity  toithout   notice — ^what   are   rights   of. 

p.  10.     ; 
Release — when  evidence  insufficient  to  show.    p.  78.  v 
Signature — when  genuineness  of  is  for  jury.    p.  86L  ^ 
Verdict — ^when  evidence  sufficient  to  sustain,    p.  138. 
when  properly  directed,    p.  478. 

NKW  TBIAJm 

Admission  of  incompetent  evidence— when,  party  estopped  to  oom- 

plain  of.    p.  14. 
Newly  discovered  evidence — ^when  affidavit  in  support  of  motion  for 

new  trial  on  ground  of  insufficient,    p.  16. 

when  motion  properly  allowed  on  ground  of.    p.  16. 

Surprise — ^when  properly  denied  on  ground  of.    p.  138. 

Verdict — when  may  not  be  impeached  by  affidavits  of  Jurors,    p.  621. 

NOTICB. 

Accident — ^when  statutory  notice  of  to  city  must  be  averred  and 
proved,    p.  136. 

Agent — ^when  notice  to  does  not  constitute  notice  to  princtpaL 
p.  142. 

Death  of  animal— when  timely,    p.  461. 

Default — ^what  is  reasonable  time  in  which  to  give  guarantor  no- 
tice of.    p.  126. 
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Default — ^when  failure  of  creditor  to  give  notice  to  guarantor  is 

not  absolute  defense,    p.  126. 
when   guarantors  entitled  to  notice  of  by  princli>al  debtor. 

p.  126. 

when  notice  of  to  guarantor  is  unnecessary,    p.  126. 

when  notice  of  to  guarantors  sufficient    p.  126. 

Existence  of  unrecorded  mortgage — ^when  evidence  sufficient  to  show 

that  subsequent  purcihaser  had  no  knowledge  of.    p.  102. 
Illnest  of  animal — ^when  provision  in  policy  for  notice  qf  is  valid. 

p.  167. 
Injuries — how  failure  to  make  averment  and  proof  of  giving  of 

notice  of  raised,    p.  136. 

when  service  of  notice  of  personal  insufficient,    p.  136. 

Original  document — ^when  unnecessary  to  produce,    p.  357. 

Recording  of  deed — ^what  is  efPect  of.    p.  373. 

Warrantj^ — ^when  as  to  failure  to  conform  to  waived,    p.  195. 

PARTISa 

Petition  for  leave  to  sell  real  estate — ^who  need  not  be  made  parties 

to.    p.  165. 
Plaintiff — ^who  proper  in  forcible  entry  and  detainer  action,    p.  380. 

PARTITION. 


Award  in  eminent  domain  proceedings — when  not  challenged  by 

biU.    p.  603. 
Determination  of  right  to  fund — ^when  party  estopped  to  dispute 

right  of  court  to  make.    p.  603. 
Proceeds  of  sale  of  land  in  eminent  dqm^ain  proceedings — ^what  is 

character  of  proceeds  of.    p.  603. 

PARTNERSHIP. 

Accounting — ^when  efvidence  sufficient  to  sustain  allowance  of  items 

in  action  for.    p.  1. 
when  ftice  value  of  shares  of  stock  properly  charged  against 

partner,    p.  362. 
when  partner  should  be  charged  only  with  price  received  for 

stock,    p.  362. 
when  partner  should  not  be  charged  with  face  value  of  shares 

of  stock,    p.  362. 

when  secondary  evidence  inadmissible,    p.  1. 

Evidence — ^when  charging  of  items  in  account  by  surviving  partner 

is  not  admission  against  interest    p.  1. 
when  presumed  that  items  properly  charged  to  firm's  aocount 

p.  1. 
a»—  when  sufficient  to  show  loan  and  not  partnership  trantaction. 

p.  618. 
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Pertonal  decree — when  may  be  rendered  against  partner  in  suit  for 
accounting,    p.  362. 

PAYMENT. 

Application  on  note — ^when  duty  of  maker  to  see  as  to.    p.  10. 
Evidence — when  insufficient  to  show.    p.  6. 

Suhscrihed  shares  of  stock — ^when  evidence  sufficient  to  show  that 
note  given  in  full  for.    p.  108. 

PHYSICIANS  AND  SURGEONS. 

Fraudulent  concealment  of  patient's  condition — ^when  evidence  in- 
sufficient to  show.    p.  268. 
Malpractice — ^when  action  for  must  be  brought    p.  268. 

PLEADING. 

Additional  pleas — when  leave  to  file  granted,    p.  210. 

Affidavit  of  merits — ^who  may  sign  affidavit  denying  indorsement  of 

note.    p.  437. 
Date  of  note — when  need  not  be  proved  as  alleged,    p.  103. 
Declaration — what  constitutes  surplusage  in.    p.  164. 
what  must  allege  in  action  by  servant  for  injuries  by  another 

servant    p.  238. 
when  defective  in  action  on  township  warrant  by  assignee. 

p.  232. 
when  does  not  sufficiently  aver  nonexistence  of  fellow-servant 

relation,    p.  238. 
Demurrer — ^what  admitted  by  to  declaration,    p.  136. 

what  is  effect  of  to  declaration  for  libeL    p.  136. 

when  error  in  overruling  is  waived,    p.  3. 

when  not  carried  back  to  defective  declaration,    p.  94. 

Evidence — ^wben  hearing  of  on  demurrer  proper,    p.  94. 

Inferences — ^when  not  drawn  in  favor  of  pleader,    p.  313. 

Plea — when  stricken  from  file.    p.  210. 

Special  demurrer — ^when  necessary,    p.  94. 

Statement  of  claim — ^when  sufficient,    p.  479. 

Surplusage — what  constitutes,    p.  164. 

Variance — what  constitutes  between^  pleading  aiid  proof  In  action 

for  slander,    p.  74. 

what  does  not  constitute,    p.  391. 

what  does  not  constitute  between  statement  of  claim  and 

proof,    p.  437. 

what  does  not  constitute  in  action  at  tort    p.  393. 

when  does  not  exist  between  allegation  as  to  defectiveness  of 

sidewalk  and  proof  in  action  against  city  for  personal  injuries. 

p.  664. 
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PLEDGES. 

Indorser  holding  note  on  collateral  security — ^when  not  affected  by 
defenses,    p.  103. 

PRINCIPAL  AND  AGENT. 

A (7cncy— how  proved,    p.  399. 

when  evidence  insufficient  to  show.    p.  169. 

Agent — when  insurance  agent  power  to  waive  conditions  in  policy, 
p.  405. 

when  insurance  agent's  knowledge  is  knowledge  of  insurer. 

p.  321. 

when  notice  to  not  notice  to  principal,    p.  142. 

Scope  of  employment — ^when  evidence  sufficient  to  show  act  by  serv- 
ant within,    p.  359. 

PROCESS. 

Service — ^when  is  unnecessary,    p.  619. 

Writ  of  <is9i8tance — ^when  appropriate,    p.  273. 

PROPERTY. 
Chattel  real — ^when  lease  is.    p.  342. 

QUIETING  TITLE. 

CZottd^what  constitutes,    p.  52. 
when  bill  lies  to  remove,    p.  62. 

QUO  WARRANTO. 

Ouster — ^when  judgment  of  proper,    p.  350. 
Petition — ^what  need  not  be  part  of.    p.  350. 

RAILROADS. 

Blowing  oft  steam  near  horse  on  highway — ^when  negligence  of  de- 
fendant Question  for  Jury.    p.  79. 

Care  in  approaching  crossing — ^when  Instruction  on  erroneous, 
p.  287. 

Contributory  negligence — what  degree  of  care  required  of  driver  of 
automobile  approaching  partially  obstructed  track,    p.  378. 

when  evidence  sufficient  to  show  on  part  of  driver  of  automo- 
bile at  crossing,    p.  378. 

Degree  of  care — when  requested  instruction  on  proper,    p.  79. 

Evidence — ^when  burden  of  proof  on  plaintiff  in  action  for  injuries 
received  in  crossing,    p.  378. 

Fire — ^what  constitutes  prima  facie  case  of  negligence  in  causing, 
p.  187. 
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Fire — when  burden  of  proof  on  railroad  In  action  for  negligence  in 
causing,    p.  187. 

when  evidence  sufficient  to  sustain  v^dict  in  action  for  negli- 
gence in  causing,    p.  187. 

when  instruction  in  action  for  negligence  in  causing  not  mis- 
leading,   p.  187. 

Instructions — when  not  improper  as  being  inapplicaUe  to  eyldence 
in  action  for  personal  injuries,    p.  79. 

Interstate  employee — when  Workmen's  Compensation  Act  inappli- 
cable to.    p.  619. 

Mutual  rights  at  crossing — when  instruction  on  erroneous,    p.  287. 

Personal  injuries  resulting  from  frightening  horses — when  liable 
for.    p.  79. 

Verdict — when  evidence  sufficient  to  sustain  in  action  for  personal 
injuries  due  to  frightening  horse,    p.  79. 

RECBIVERS. 

Appeal — when  order  as  to  vacation  of  order  of  sale  is  not  subject 

to.    p.  376. 
Appointment — ^when  decree  of  foreclosure  should  include,    p.  579. 
Corporation*— when  notice  to  intervener  in  dissolution  proceedings 

of  application  for  appointment  of  unnecessary,    p..  678. 
Equity  of  redemption  in  land  sold  under  foreclosure — ^how  affected 

by  appointment  of.    p.  679. 
Intervening  petitioner — when  has  right  of  appeal    p.  576. 

RELESASB. 

Award — ^when  improper  by  widow,    p.  271. 

Promissory  note — ^when  evidence  insufficient  to  show  release  from 

liability  on.    p.  78. 
Question  for  fury — when  fraud  in  obtaining  is.    p.  24L 

REPLEVIN. 

Conditional  sale — ^when  evidence  insufficient  to  charge  subsequent 
purchaser  with  knowledge  of.    p.  609. 

Instructions — when  erroneous  on  burden  of  proof,    p.  315. 

Review — what  questions  presented  on  appeal  from  judgment  award- 
ing writ  of  retomo  hdbendo.    p.  609. 

( 
RIPARIAN  OWNERS. 

Dikes — when  construction  of  may  be  enjoined  by.    p.  272. 

ROADS  AND  BRIDGES. 

Adjoining  owners — when  instructions  on  right  of  in  highway  erro- 
neous,   p.  153. 
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Bridge — ^when  mandamus  does  not  lie  to  compel  drainage  commlB- 
sioners  to  construct,    p.  212. 

Highwaif-^whaX  are  rights  of  owner  in  fee  to  use.    p.  153. 

Negligence — ^when  evidence  sufficient  to  show  by  owner  of  team, 
p.  479. 

ObitructUm  of  highwoif — ^when  evidence  as  to  existence  of  fence  ad- 
missible in  action  for.    p.  163. 

when  evidence  as  to  width  of  other  roads  inadmissible  in  ac- 
tion for.    p.  163. 

—*—'  when  evidence  properly  excluded  in  action  for  penalty  for. 
p.  163. 

when  instruction  in  action  for  penalty  for  erroneous  as  in- 
applicable to  evidence,    p.  153. 

when  instruction  in  action  for  penalty  for,  properly  refused. 

p.  168. 

when  question  for  Jury  as  to  by  owner  of  fee.    p.  163. 

SALES. 

Breach  of  contmct^-^when  party  in  default  may  not  maintain  action 

for.    p.  484. 
Caveat  emptor— when  doctrine  of  inapplicabla    p.  805. 
Conditional — ^when  evidence  insufficient  to  charge  subsequent  pur- 
chaser with  knowledge  of.    p.  609. 

who  bound  by  contract  of.    p.  609. 

Default — when  seller  in  so  as  to  prevent  recovery  by  him.    p.  606. 

Delivery — ^when  delay  in  fatal  to  recovery,    p.  598. 

Evidence — ^when  insufficient  to  show  contract  of  sale.    p.  448. 

when  sufficient  to  sustain  verdict    p.  305. 

Fraud — when  evidence  sufficient  to  show  by  seller,    p.  687. 
Cfuaranty — ^when  by  seller  of  time  of  arrival  immaterial,    p.  598. 
Instructions — ^when    correct    in    action    for    breach    of    warranty. 

p.  305. 

when  on  breach  of  warranty  properly  modified,    p.  419. 

Notice — ^when  as  to  failure  to  conform  to  warranty  waived,    p.  195. 
Oral  contract — ^when   letter  does  not  constitute  confirmation  of. 

p.  526. 
Possession — what  is  prima  fade  evidence  of  ownership,    p.  609. 
Bale — when  evidence  sufficient  to  show.    p.  315. 
Stock — when  by  stockholder  to  corporation  deemed  to  be  In  good 

faith,    p.  308. 
Subsequent   purchaser — when    takes    free    from    claims    of    seller. 

p.  609. 
Verdict — when  evidence  sufficient  to  sustain  for  plaintiff  in  action 

for  damages  for  fraud  and  deceit,    p.  687. 
Warranty — when  assignee  of  note  not  entitled  to  notice  of  breach  of. 

p.  195. 


668  Appellate  Coubts  of  Illinois. 

Warrantu — when  evidence  admissible  as  to  paroL    p.  411. 

when  evidence  sufficient  to  show  breach  of.    p.  411. 

when   evidence   sufficient   to   show   notice   by   purchaser   oL 

p.  195. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

Board  of  education — ^when  may  be  enjoined  from  using  funds  of 

district,    p.  116. 
CoMta — ^when  board  of  education  not  liable  for.    p.  429. 
Election — ^when  propositions  to  purchase  site  and  erect  building 

not  carried  by  majority  of  votes,    p.  116. 
Enioining  performance  of  void  contract — ^who  may  maintain  bill  for. 

p.  281. 
Officers — ^when  may  not  delegate  power,    p.  28L 
Powers — ^what  are  possessed  by.    p.  281. 

when  not  possessed  by  to  make  contract    p.  281. 

Taxpayer — ^when  may  enjoin  fulfilment  of  contract  for  constrac- 

tion  of  building,    p.  281. 
Tuition  of  pupils  attending  high  school  in  another  district — ^when 

school  directors  not  liable  for.    p.  429. 

SET-OFF  AND   RECOUPMBNT. 

Barred  debts — ^when  may  be  offset  against  distributive  shares  in 
estate,    p.  44. 

Evidence — when  sufficient  to  sustain  disallowance  of  counterclaim, 
p.  487. 

Expense  of  removing  obstruction  in  navigable  stream — when  munici- 
pality may  not  recoup  in  action  for  breach  of  contract    p.  584. 

Interposition — non-necessity  of.    p.  306. 

Verdict — when  disallowance  of  claim  in  recoupment  sustained  by 
evidence,    p.  584. 

SPECIFIC  PERFORMANCE. 

Contract — ^what  complainant  must  do  to  enforce,    p.  574. 

when  not  enforceable,    p.  674. 

Laches — when  suit  barred  by.    p.  574. 

STATUTES. 
Repeal — when  does  not  arise  by  implication,    p.  195. 

STIPULATIONS. 

Dismissal — when  proper  in  accordance  with  stipulation,    p.  560. 
Fraud — when  evidence  sufficient  to  show  procurement  by.    p.  560. 
Validity — when  Question  for  court    p.  361. 
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STREBT  RAILROADS. 

Approaching  cars — ^when  duty  to  look  for  exists,    p.  572. 
Contributory  negligence — when  evidence  sufficient  to  show  on  part 
of  driver  of  automobile,    p.  572. 

when  occupant  of  public  taxicab  not  guilty  of.    p.  164. 

Crossing  car  track — what  is  duty  of  one  about  to  engage  in.    p.  572. 
Evidence — when  incompetent  as  being  too  remote,    p.  164. 
Negligence — when  evidence  insufficient  to  show.    p.  570. 

STREETS. 
Sidewalks — what  care  required  to  keep  in  condition,    p.  93. 

SUBROGATION. 

Mortgagor — when   subrogated    to   holder   upon   purchase   of   note. 

p.  579. 
when  subrogated  to  rights  of  creditor,    p.  579. 

TAXES. 
LeMee— when  not  entitled  to  reimbursement  for.    p.  244. 

TELEGRAPHS  AND  TELEPHONES. 

Contract — what  law  governs  liability  for  delay  in  transmission  of 
interstate  telegrams,    p.  37. 

Delay  in  delivery  of  cipher  message — ^what  is  extent  of  liability  for. 
p.  37. 

Evidence — when  burden  of  proof  is  on  plaintiff  in  action  for  dam- 
ages for  negligent  transmission  of  telegram,    p.  477. 

Limitation  of  Hahility — when  sender  of  interstate  message  bound  by 
terms  on  blank  as  to.    p.  37. 

Telegram — what  is  measure  of  damages  for  error  in  transmission  of. 
p.  477. 

TORTS. 
Variance — what  does  not  constitute,    p.  898. 

TOWNSHIP  (HIGANIZATION. 

Anticipation  warrants — what  does  not  constitute  prima  facie  ease 
in  action  on.    p.  232. 

when  declaration  in  action  on  by  assignee  defective,    p.  232. 

when  void.    p.  232. 


Commissioners  of  highways— when  contract  by  invalid,    p.  232. 
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TRESPASS. 

Crime — ^what  does  not  constitute  under  Btatuta    p.  6S. 

when  Is  at  common  law.    p.  63. 

Trespasser — ^wbat  force  may  be  used  to  remove,    p.  63. 

TRIAU 

Direction  of  verdict — ^what  Instruction  must  contain,    p.  276. 

when  erroneous  in  action  on  life  Insurance  policy,    p.  405. 

when  erroneous  in  negligence  action,    p.  276. 

when  failure  to  make  averment  and  proof  of  giving  of  notice 

of  injuries  to  city  may  be  raised  by  motion  for.    p.  136. 

when  for  plalntlft  proper  in  forcible  entry  and  detainer  action. 

p.  380. 

when  Improper  in  action  for  personal  injuries,    p.  238. 

when  instruction  as  to  is  misleading,    p.  287. 

when  proper  in  action  on  promissory  note.    p.  478. 

when  refusal  Is  error,    p.  140. 

when  should  be  granted  in  favor  of  plaintiff,    p.  686. 

Evidence — when  exclusion  of  on  surrebuttal  proper,    p.  419. 

when  properly  admitted  out  of  order,    p.  361. 

Examination  of  witnesses — when  general 'objection  to  question  insuf- 
ficient,   p.  79. 

Instructions — when  peremptory  properly  refused,    p.  195. 

Judge — when  prejudice  and  bias  not  exhibited  by.    p.  529. 

Jury — ^when  case  should  go  to.    p.  187. 

Proof  ^ of  value  of  lost  property — when  may  be  Introduced,    p.  261. 

Propositions  of  law — ^when  may  be  submitted,    p.  1. 

when  refusal  to  hold  not  error,    p.  612. 

Remarks  of  counsel — ^when  improper,    p.  180. 

TROVER  AND  CONVERSION. 

Action'— when  lies.    p.  371. 

Evidence — ^when  burden  of  proof  oa  bailee  to  prove  paramount  title 

of  third  person,    p.  490. 

when  statement  of  account  inadmissible,    p.  371. 

Judgment — when    evidence    insuiOlcient    to    sustain    for    plaintiff. 

p.  490. 

TRUSTS. 

Accounting — when  evidence  Insufficient  to  sustain  finding,    p.  6. 

when  statement  of  account  by  trustee  admissible  as  statement 

against  interest    p.  6. 

Claims  for  credit  and  receipts  for  payment  by  trustee — ^when  evi- 
dence sufllclent  to  show  to  be  spurious,    p.  6. 
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Express — ^what  is.    p.  6. 

when  evidence  sufflclent  to  show  creation  ol    p.  6.  * 

ImpHed — ^what  is.    p.  6. 

LimitcOion  of  actiona — when  statute  does  not  run  to  bar  recoyery  of 
trust  funds,    p.  6. 

Persandltv— how  created  in.    p.  6. 

Real  property — ^how  created  in.    p.  6. 

Trutt — ^what  is.    p.  6. 

Trustee — ^when  compensation  of  reduced,    p.  201. 

when  decree  for  removal  of  and  accounting  proper,    p.  201. 

when  evidence  suiBeient  to  charge  with  proceeds  of  sale  of 

land.    p.  6. 

when  evidence  sufficient  to  sustain  finding  charging  with  in- 
terest .upon  funds  of  trust  estate,    p.  6. 

when  may  be  removed,    p.  201. 

— —  when  not  liable  for  interest  on  funds,    p.  6. 

VBNDOR  AND  PURCHASBR. 

Affreement  to  convey — what  not  binding,    p.  674. 

Aasegsmenta — ^what  special  payable  by  grantee,    p.  592. 

when  evidence  of  levy  of  special  insufficient    p.  592. 

when  recovery  for  payment  of  erroneous,    p.  592. 

Improvements — when  grantee  liable  for  under  terms  of  existing 
lease,    p.  387. 

Recording  of  deed — ^what  is  effect  of.    p.  373. 

Statute  of  Frauds — ^when  written  agreement  for  sale  of  land  insuffi- 
cient to  satisfy,    p.  574. 

VENUE. 
Change-'When  motion  for  erroneously  refused,    p.  506. 

VERDICTS. 

D<rcc«o»— when  refusal  is  error,    p.  140. 

Evidence — when  not  set  aside  as  unsupported  by.    p.  14. 

WATERS  AND  WATER  COURSES. 

2HXse«— when  c(mstruction  of  may  be  enjctoed  by  upper  riparian 
owner,    p.  272. 

WILLS. 

Estate — ^when  not  construed  as  vested,    p.  44. 
"Heirs'*— how  word  construed,    p.  44. 

WITNESSES. 

Competency— how  measured,    p.  6. 

CrediftiHty— what  is  province  of  jury  as  to.    p.  587. 


